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PREFACE. 


The  purpose  of  this  work  is  to  present  in  One  Volume 
all  the  law  relating  to  Warrants  and  Attachments,  and  the 
practice  under  that  law.  All  of  the  Revised  Statutes, 
the  Law  of  1831  and  its  amendments,  and  the  Code,  that 
relate  to  these  subjects,  are  given  in  extenso,  and  about 
two  hundred  and  fifty  reported  cases  in  which  the  prin- 
ciples of  those  laws  have  been  applied,  are  for  the  first 
time  collected,  the  whole  thus  forming  a  complete  library 
in  itself  on  the  subject  treated.  The  need  of  such  a  work 
has  long  been  felt  by  the  members  of  the  legal  profession ; 
and  its  usefulness  especially  to  justices  of  the  peace,  upon 
whom  is  imposed  the  responsible  duty  of  administering 
the  complicated  laws  of  which  it  treats,  will  not,  I  think, 
be  questioned.  The  author  submits  the  work,  in  the  hope 
at  least,  that  sufficient  of  practical  utility  may  be  found 
in  its  pages  to  make  amends  for  its,  doubtless,  many, 
imperfections. 


WARRANTS  AND  ATTACHMENTS. 


EEYISED  STATUTES, 

PART    III,    CHAPTER   II,    TITLE    IV,     ARTICLE    II. 

( Vol.  3,  5th  ed.,page  427.) 

§  9.  (Sec.  11.)  Suits  may  be  instituted  before  a  justice,  either  by 
the  voluntary  appearance  and  agreement  of  the  parties,  or  by  pro- 
cess ;  when  by  process,  it  shall  be  either  a  summons,  a  warrant  or 
an  attachment. 

§  10.  (Sec.  12.)  Suits  shall  be  considered  as  commenced  at  the 
times  following : 

1.  Upon  process  by  warrant,  at  the  time  of  the  arrest  of  the 
defendant ; 

2.  Upon  process  by  attachment  or  summons,  on  the  day  when 
the  process  shall  be  delivered  to  the  constable.  But  if  two  or 
more  suits  be  commenced  by  summons  or  attachment  on  the  same 
day,  the  suit  in  which  the  process  was  first  served  shall  be  deemed 
to  have  been  first  commenced  ; 

3.  Where  the  suit  is  instituted  without  process,  at  the  time  of 
the  parties  joining  issue. 

§  11.  (Sec.  13.)  The  first  process  against  freeholders,  and  against 
inhabitants  having  families,  except  as  is  otherwise  hereinafter 
directed,  shall  be  a  summons ;  but  no  person  shall  be  proceeded 
against  by  summons  out  of  the  county  in  which  he  resides. 

§  12.  (Sec.  14.)  A  summons  shall  be  directed  to  any  constable  of 
the  county  where  the  justice  resides,  commanding  him  to  summon 
the  defendant  to  appear  before  the  justice  who  issued  the  same,  at 
a  time  and  place  to  be  named  in  such  summons,  not  less  than  six 
nor  more  than  twelve  days  from  the  date  of  the  same,  to  answer 
the  plaintiff  in  the  plea  in  the  same  summons  to  be  mentioned. 
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§  13.  (Sec.  15.)  A  summons  shall  in  all  cases  be  served  at  least 
six  days  before  the  time  of  appearance  mentioned  therein  ;  if  the 
defendant  shall  be  found  it  shall  be  served  by  reading  the  same  to 
the  defendant,  and  (if  required  by  him)  delivering  a  copy  thereof. 
If  the  defendant  shall  not  be  found,  it  shall  be  served  by  leaving  a 
copy  thereof  at  the  defendant's  last  place  of  abode,  in  the  presence 
ot  someone  of  the  family,  of  suitable  age  and  discretion,  who  shall 
be  informed  of  its  contents. 

§  14.  (Sec.  16.)  The  constable  serving  a  summons  shall  return 
thereupon,  in  writing,  the  time  and  manner  in  which  he  executed 
the  same,  and  sign  his  name  thereto. 

§  15.  (Sec.  lY.)  A  justice  shall,  upon  application,  issue  a  warrant 
in  the  following  cases  : 

1.  Where  the  defendant  is  a  non-resident  of  the  county  ; 

2.  Where  the  plaintiff  is  a  non-resident,  and  tenders  to  the 
justice  security  for  the  payment  of  any  sum  which  maybe  adjudged 
against  him  in  the  suit ; 

3.  When  it  shall  appear  to  the  satisfaction  of  the  justice,  by  the 
affidavit  of  the  applicant,  or  of  any  other  witness,  that  the  person 
against  whom  such  warrant  is  desired  is  about  to  depart  from  the 
county,  with  intent  not  to  return  thereto  ; 

4.  Where  the  defendant  is  an  inhabitant  of  the  county,  having  a 
family,  or  a  freeholder  of  the  same  county,  and  it  shall  in  like 
manner  appear  to  the  satisfaction  of  the  justice  that  the  plaintiff 
will  be  in  danger  of  losing  his  debt  or  demand  unless  such  warrant 
be  granted. 

§  16.  (Sec.  18.)  A  justice  may,  upon  application,  issue  either  a 
summons  or  warrant,  at  his  option  : 

1.  Against  a  defendant  residing  in  the  same  county,  who  is 
neither  a  freeholder  of  the  county  nor  an  inhabitant  having  a 
family ; 

2.  Against  the  defendant  upon  whom  a  summons  shall  have 
been  served  only  by  leaving  a  copy,  or  in  any  other  way  than  by 
leaving  or  delivering  a  copy  to  Mm  personally,  and  who  shall  not 
have  appeared  at  the  time  and  place  appointed  in  such  summons, 
nor  show  good  cause  for  not  appearing.  But  the  suit  instituted  by 
such  summons  shall  be  deemed  discontinued,  unless  the  warrant  be 
issued  on  the  same  day  of  the  return  of  the  first  summons,  and, 
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if  SO  issued,  the  suit  shall  be  deemed  to  have  been  continued 
thereby. 

§  17.  (Sec.  19.)  In  all  cases  on  application  for  a  warrant,  except 
where  the  suit  shall  have  been  commenced  by  summons,  the  person 
applying  shall,  by  affidavit,  state  the  facts  and  circumstances 
within  his  knowledge  showing  the  grounds  of  his  application, 
whereby  the  justice  may  the  better  judge  of  the  necessity  and 
propriety  of  issuing  such  warrant. 

§  18.  (Sec.  20.)  A  warrant  shall  be  directed  to  any  constable  of 
the  county  where  the  justice  issuing  the  same  resides,  and  shall 
command  such  constable  to  take  the  defendant,  and  bring  him 
forthwith  before  such  justice,  to  answer  the  plaintiff  in  a  plea,  in 
the  same  warrant  to  be  mentioned ;  and  shall  further  require  the 
constable,  after  he  shall  have  arrested  the  defendant,  to  notify  the 
plaintiff  of  such  arrest. 

§  19.  (See.  21.)  A  warrant  shall  be  served  by  arresting  the 
defendant  and  taking  hirh  forthwith  before  the  justice  issuing  the 
same.  If  such  justice  be,  on  the  return  thereof,  absent,  or  unable 
to  hear  or  try  the  cause,  or  it  shall  be  made  to  appear  to  such 
justice,  by  the  affidavit  of  such  defendant,  that  such  justice  is  a 
material  witness  in  the  cause,  the  constable  shall  take  the  defendant 
before  the  next  justice  of  the  city  or  town,  who  shall  take  cogni- 
zance of  the  cause,  and  proceed  thereon,  as  if  the  warrant  had  been 
issued  by  him. 

§  20.  (See.  22.)  Every  constable  serving  a  warrant  shall  return 
thereupon,  in  writing,  the  manner  in  which  he  executed  the  same, 
and  the  fact  whether  he  has  or  has  not  notified  the  plaintiff. 

§  21.  (Sec.  23.)  Whenever  an  action  shall  be  brought  to  recover 
any  penalty  imposed  by  law,  for  taking  any  rails,  boards,  planks 
or  staves  from  the  banks  or  vicinity  of  a  canal,  in  which  a  justice 
is  authorized  to  direct  the  detention  of  any  canal  boat,  he  shall  not 
indorse  such  direction  on  any  warrant,  unless  a  bond,  as  prescribed 
in  the  next  section,  shall  be  executed  and  delivered  to  such  justice. 

§  22.  (Sec.  24.)  Such  bond  shall  be  in  the  penalty  of  at  least  one 
hundred  dollars,  with  one  or  more  sureties,  to  be  approved  by  such 
justice,  conditioned  that  such  action  shall  be  prosecuted  to  judg- 
ment with  all  convenient  speed,  and  that  if  judgment  be  rendered 
in  favor  of  the  defendant,  the  obligors  will  pay  the  costs  and 
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charges  which  shall  be  adjudged  against  the  plaintiff,  and  all 
damages  which  may  ensue  from  the  detention  of  such  boat  and 
the  cargo  thereof,  and  the  crew  navigating  the  same. 

§  23.  (Sec.  25.)  When  a  defendant  shall  be  brought  before  a 
justice  on  a  warrant,  he  shall  be  detained  in  the  custody  of  the 
constable  until  the  justice  shall  direct  his  release.  But  in  no  case 
shall  the  defendant  be  detained  longer  than  twelve  hours  from  the 
time  he  shall  be  brought  before  the  justice,  unless  within  that 
time  the  trial  of  the  cause  shall  be  commenced  ;  or  unless  it  shall 
be  delayed  at  the  instance  of  the  defendant. 

§  24.  (Sec.  26.)  An  attachment  against  the  property  of  any 
debtor,  may  be  issued  on  the  application  of  a  creditor,  in  the 
manner  hereinafter  prescribed,  whenever  it  shall  satisfactorily 
appear  to  the  justice  that  such  debtor  has  departed,  or  is  about  to 
depart,  from  the  county  where  he  last  resided,  with  intent  to 
defraud  his  creditors,  or  to  avoid  the  service  of  any  civil  process, 
or  that  such  debtor  keeps  himself  concealed  with  the  like  intent. 
See  chap.  300,  Laws  of  1831,  sec.  34. 

§  25.  (Sec.  2T.)  Such  application  may  be  made  by  any  creditor, 
or  by  his  personal  representatives,  having  a  demand  against  such 
debtor  personally,  whether  liquidated  or  not,  arising  upon  contract, 
or  upon  a  judgment  rendered  within  this  State,  amounting  to  one 
hundred  dollars  or  any  less  sum.  Jurisdiction  enlarged  iy  sec. 
53  of  the  Code,  sub.  4 ;  also  see  sec.  71  of  the  Code  as  to  judg- 
ments. 

§  26.  (Sec.  28.)  Such  application  shall  be  in  writing,  and  shall 
be  accompanied  by  the  affidavit  of  the  creditor,  or  of  his  agent,  in 
which  shall  be  specified,  as  near  as  may  be,  the  sum  in  which  the 
debtor  is  indebted,  over  and  above  all  discounts,  to  the  person  in 
whose  belialf  application  is  made,  and  the  grounds  upon  which 
the  application  is  founded;  and  the  facts  and  circumstances  to 
establish  such  grounds  shall  also  be  verified  by  the  affidavits  of 
two  disinterested  witnesses ;  and  it  shall  be  the  duty  of  the 
justice,  on  being  requested  so  to  do,  to  issue  his  subpoena  to 
compel  the  attendance  of  any  witness  forthwith,  to  make  such 
affidavit.     Modified.     See  sec.  35,  chap.  300,  Laws  of  1831. 

§  2Y.  (Sec.  29.)  The  applicant  shall  execute  to  the  defendant, 
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and  deliver  to  the  justice,  a  bond  with  sufficient  surety,  to  be 
approved  by  such  justice,  in  writing  upon  such  bond,  in  the 
penalty  of  two  hundred  dollars,  conditioned  to  pay  such  defendant 
all  damages  and  costs  which  he  may  sustain  by  reason  of  the 
issuing  such  attachment,  if  such  plaintiff  fail  to  recover  judgment 
thereon ;  and  if  such  judgment  be  recovered,  that  such  plaintiff  will 
pay  the  defendant  all  moneys  which  shall  be  received  by  him  from 
any  property  levied  upon  by  such  attachment,  over  and  above  the 
amount  of  such  judgment,  and  interest  and  costs  thereon.  See  sec. 
35,  chap.  300,  Laws  of  1831. 

§  28.  (Sec.  30.)  Every  such  attachment  shall  state  the  amount 
of  the  debt  sworn  to  by  the  applicant,  and  shall  command  any 
constable  of  the  county  in  which  the  justice  resides,  to  attach  so 
much  of  the  goods  and  chattels  of  the  debtor,  as  will  be  sufficient 
to  satisfy  such  debt ;  and  safely  to  keep  the  same,  in  order  to  satisfy 
any  judgment  that  may  be  recovered  on  such  attachment;  and  to 
make  return  of  his  proceedings  thereon  to  the  justice  who  issued 
the  same,  at  a  time  therein  to  be  specified,  not  less  than  six,  nor 
more  than  twelve  days  from  the  date  thereof.  See  seo.  36,  chap. 
300,  Laws  of  1831. 

§  29.  (Sec.  31.)  The  constable  to  whom  such  attachment  shall  be 
directed  and  delivered,  shall  execute  the  same  at  least  six  days 
before  the  return  day ;  and  shall  attach,  take  into  his  custody  and 
safely  keep,  such  part  of  the  goods  and  chattels  of  the  defendant  as 
shall  not  be  exempt  from  execution,  and  as  shall  be  sufficient  to 
satisfy  the  demand  of  the  plaintiff.  He  shall  immediately  make 
an  inventory  of  the  property  seized,  and  shall  leave  a  copy  of  the 
attachment  and  of  the  inventory,  certified  by  him,  at  the  last  place 
of  residence  of  the  defendant;  but  if  the  defendant  have  no  place 
of  residence  in  the  county  where  the  goods  and  chattels  are 
attached,  such  copy  and  inventory  shall  be  left  with  the  person  in 
whose  possession  the  said  goods  and  chattels  shall  be  found.  See 
sec.  36,  chap.  300,  Laws  of  1831. 

§  30.  (Sec.  32.)  No  goods  attached  by  a  constable  shall  be 
removed  by  him,  if  a  bond  be  given  and  delivered  to  such  constable 
by  any  person,  with  sufficient  surety  to  be  approved  by  the  con- 
stable, in  a  penalty  double  the  sum  stated  in  the  attachment  to 
have  been  sworn  to  by  the  plaintiff,  conditioned,  that  such  goods 
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and  chattels  shall  be  produced,  to  satisfy  any  execution  that  may  be 
issued  upon  any  judgment  which  shall  be  obtained  by  the  plaintiff, 
upon  such  attachment,  within  six  months  after  the  date  of  such 
bond. 

§  31.  (Sec.  33.)  If  any  person  shall  claim  any  goods  or  chattels 
attached  by  a  constable,  he  may,  after  such  seizure,  and  at  any  time 
before  execution  shall  have  been  issued  upon  the  judgment  obtained 
on  such  attachment,  execute  a  bond  to  the  plaintiff,  with  sureties 
to  be  approved  by  the  constable,  or  by  the  justice  who  issued  the 
attachment,  in  a  penalty  double  the  value  of  the  property  attached, 
conditioned  that  in  a  suit  to  be  brought  on  such  bond,  within  three 
months  from  the  date,  such  claimant  will  establish  that  he  was  the 
owner  of  the  goods  seized,  at  the  time  of  such  seizure  ;  and  in  case 
of  his  failure  to  do  so,  that  he  will  pay  the  value  of  the  goods  so 
claimed,  with  interest. 

§  32.  (Sec.  34.)  Upon  either  of  tlie  bonds  aforesaid  being  executed 
and  delivered  to  the  constable,  he  shall  deliver  up  the  property 
seized  by  him  to  the  obligor  in  such  bond. 

§  33.  (Sec.  35.)  The  constable  serving  the  attachment  shall  make 
a  return  thereof  at  the  day  therein  named  for  that  purpose,  with 
all  his  proceedings  thereon  in  writing,  subscribed  by  him,  with  a 
copy  of  the  inventory  of  the  goods  attached,  certified  by  him,  and 
with  any  bond  which  may  have  been  executed  and  delivered  to 
him,  pursuant  to  the  foregoing  provisions. 

§34.  (Sec.  36.)  In  every  suit  which  shall  be  brought  upon  a  bond, 
given  by  the  claimant  of  property,  pursuant  to  the  preceding  thirty- 
third  section,  the  claimant  may  give  in  evidence,  in  bar  of  a 
recovery,  that  he  was  the  owner  of  the  property  seized  at  the  time 
of  such  seizure.  If  he  fail  to  establish  such  ownership,  or  if 
judgment  pass  against  him  by  default  or  on  demurrer,  the  plaintiff 
shall  recover  the  value  of  the  property  so  seized  and  delivered  to 
such  claimant,  with  interest  from  the  date  of  the  bond,  to  be 
assessed  as  damages. 

§  35.  (Sec.  37.)  If  the  amount  so  recovered  exceed  the  amount  of 
the  plaintiff's  judgment  rendered  on  the  attachment,  he  shall  be 
liable  to  refund  such  excess  to  the  defendant  in  such  attachment. 

§  36.  (Sec.  38.)  If  the  defendant  shall,  before  judgment,  satisfy 
the  claim  on  which  such  attachment  issued,  and  all  costs  thereon, 
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or  after  judgment  shall  pay  the  same,  he  shall  be  entitled  to  main- 
tain an  action  on  the  bond  executed  by  such  claimant  in  his  own 
name,  in  the  same  manner,  and  with  the  like  effect,  as  if  such  action 
had  been  brought  by  the  obligee  in  such  bond  as  herein  provided. 


AETICLE  III. 

OF   THE   APPEAEANCE   OF   PARTIES. 

§  37.  (Sec.  39.)  Any  plaintiff  in  a  suit  before  a  justice,  except 
persons  under  twenty-one  years  of  age,  may  appear  and  conduct 
his  suit  either  in  person  or  by  attorney. 

§  38.  (Sec.  40.)  No  process  sliall  be  issued  for  an  infant  plaintiff, 
nor  shall  any  issue  joined  by  such  plaintiff  without  process,  be 
heard,  until  a  next  friend  for  such  plaintiff  shall  have  been 
appointed.  Whenever  requested,  the  justice  shall  appoint  some 
suitable  person  who  will  consent  thereto  in  writing,  to  be  named 
by  such  plaintiff,  to  act  as  his  next  friend  in  such  suit,  who  shall 
be  responsible  for  the  costs  therein. 

§  39.  (Sec.  41.)  Every  defendant  in  a  suit,  except  persons  under 
twerity-one  years  of  age,  may  appear  and  defend  the  same  in 
person,  or  by  attorney ;  but  where  a  warrant  shall  have  been  served 
on  a  defendant  and  returned,  no  further  proceedings  shall  be  had 
against  him  until  he  shall  have  personally  appeared  in  court. 

§  40.  (Sec.  42.)  After  the  service  and  return  of  process  against 
an  infant  defendant,  the  suit  shall  not  be  any  further  prosecuted, 
until  a  guardian  for  such  defendant  be  appointed.  Upon  the 
■request  of  such  defendant,  the  justice  shall  appoint  some  person, 
who  will  consent  thereto  in  writing,  to  be  the  guardian  of  the 
defendant  in  the  defense  of  the  suit.  And  if  the  defendant  shall 
not  appear  on  the  return  day  of  such  process,  or  if  he  neglect  or 
refuse  to  nominate  such  guardian,  the  justice  may,  on  the  motion 
of  the  plaintiff,  appoint  any  discreet  person  as  such  guardian. 

§  41.  (Sec.  43.)  The  consent  of  such  next  friend  or  guardian  shall 
be  filed  with  the  justice.  The  guardian  for  the  defendant  shall  not 
be  liable  for  any  costs  in  the  suit. 

§  42.  (Sec.  44.)  A  party  authorized  to  appear  by  attorney  may 
appoint  any  person  to  act  as  such  attorney ;  but  the  constable  who 
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served  either  the  original  or  jury  process  in  the  cause  shall  not 
appear  and  advocate  for  either  party  at  the  trial,  but  may  act  as 
attorney  in  any  other  stage  or  proceeding  in  the  cause. 

§  43.  (Sec.  45.)  The  authority  to  appear  by  attorney  may  be 
either  written  or  verbal,  and  shall  in  all  cases  be  proved,  either  by 
the  attorney  himself  or  other  competent  testimony,  unless  admitted 
by  the  opposite  party  ;  and  the  justice  shall  not  permit  any  person 
to  appear  for  another  without  such  proof  or  admission. 

§  44.  (Sec.  46.)  Upon  the  return  of  a  summons  personally 
served,  or  on  the  return  of  an  attachment  duly  served,  the  justice 
shall  wait  one  hour  after  the  time  speciiied  for  the  return  of  such 
process,  unless  the  parties  shall  sooner  appear. 

§  45.  No  suit  brought  or  action  commenced  in  any  of  the 
justices'  courts  of  the  city  of  New  York,  shall  abate  or  be  dis- 
continued by  reason  of  the  absence  of  any  of  the  assistant  justices 
in  said  city,  from  their  usual  respective  places  of  holding  the  said 
courts,  on  the  return  day  of  any  process,  or  upon  the  day  to  which 
any  cause  or  proceedings  shall  have  been  adjourned ;  but  the  clerks 
of  said  courts  respectively  shall  have  power  to  adjourn  such  cases 
to  such  time  as  the  said  assistant  justice  shall  be  in 'attendance 
upon  said  court :  provided,  however,  that  such  adjournment  shall 
exceed,  at  no  one  time,  six  days,  without  the  mutual  consent  of 
parties  to  the  suit.     Laws  of  1840,  chaj).  170. 


AETICLE  IV. 

OF   PLEADINGS   AND   OF    SET-OFFS. 

§  46.  (See.  47.)  At  the  time  of  the  first  appearance  of  the  parties 
before  the  justice,  either  upon  the  return  of  process  or  their  volun- 
tary appearance  to  join  issue,  the  pleadings  of  the  parties  shall  be 
made  and  issue  joined;  and  when  both  parties  shall  have  appeared 
on  the  return  of  process,  an  issue  shall  be  joined  before  any 
adjournment  shall  he  had,  except  when  the  defendant  shall  refuse 
or  neglect  to  plead.     As  amoided  1845,  chap.  25. 

§  47.  (Sec.  49.)  The  pendency  of  a  suit  commenced  by  summons 
shall  not  be  a  bar  to  a  subsequent  suit  commenced   by  warrant 
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between  the  same  parties,  if  it  appear  on  the  trial  of  such  subse- 
quent suit  that  the  defendant  therein  was  about  to  abscond  from 
the  county  when  such  warrant  issued. 


AETICLE  Y. 


OF   ADJOUENMENTS. 


§  57.  (Sec.  67.)  At  the  time  of  the  return  of  either  a  summons  or 
attachment,  or  of  joining  issue  without  process,  a  justice  may,  in 
his  discretion,  and  with  or  without  the  consent  of  parties,  adjourn 
the  cause  not  exceeding  eight  days. 

§  58.  (Sec.  68.)  A  justice  shall  in  no  case  adjourn  a  cause  com- 
menced by  warrant,  on  his  own  motion,  nor  shall  he  exercise  that 
right  in  a  suit  commenced  by  summons  or  attachment,  at  any  other 
time  than  on  the  return  of  such  summons  or  attachment. 

§  59.  (Sec.  69.)  At  the  time  of  the  return  of  a  summons  or 
attachment,  or  the  joining  of  issue  without  process,  the  justice  shall, 
on  the  application  of  the  plaintiff,  adjourn  the  cause  to  some  time  to 
be  fixed  by  the  justice,  not  exceeding  eight  days  thereafter.  But 
such  adjournment  shall  not  be  granted,  unless  the  plaintiff  or  his 
attorney  shall,  if  required  by  the  defendant,  make  oath  that  he 
cannot,  for  want  of  some  material  testimony  or  witness,  safely  pro- 
ceed to  trial. 

§  60.  (Sec.  70.)  No  adjournment  of  a  cause  commenced  by  war- 
rant, issued  at  the  suit  of  a  non-resident  plaintiff,  shall  be  allowed 
unless  in  the  following  cases  : 

1.  On  the  consent  of  both  parties ;  or, 

2.  On  the  application  of  the  defendant,  supported  by  his  oath, 
that  he  has  a  good  defense  to  the  action,  and  that  he  is  not  ready 
to  proceed  to  the  trial  thereof;  and  in  such  case  it  shall  not  be 
granted  unless  the  defendant  will  consent  that  any  witness  on  the 
part  of  the  plaintiff,  who  shall  be  then  attending,  may  be  then 
examined  on  oath  by  such  justice,  his  testimony  reduced  to  writing, 
certified  by  the  justice  and  left  with  him  to  be  read  on  the  trial  of 
the  cause  ;  or, 

3.  On  the  application  of  the  plaintiff,  supported  by  his  oath,  that 
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on  account  of  the  absence  of  some  material  witness  or  testimony 
he  cannot  then  safely  proceed  to  the  trial  of  the  cause. 

§  61.  (Sec.  71.)  If  a  cause  commenced  by  warrant  be  adjourned 
upon  the  application  of  the  defendant,  he  shall  continue,  during  the 
time  of  adjournment,  in  the  custody  of  the  constable,  unless  he 
shall  give  the.  security  hereinafter  directed  to  be  given  in  cases  ot 
adjournment. 

§  62.  (Sec.  T2.)  If  such  cause  be  adjourned  on  the  consent  of  both 
parties,  or  if  it  be  adjourned  on  the  application  of  the  plaintiff,  the 
defendant  shall  be  discharged  from  custody  ;  but  the  cause  shall 
not  be  discontinued  by  such  discharge,  and  at  the  adjourned  day 
the  same  proceedings  shall  be  had  as  on  the  return  of  a  summons 
personally  served. 

§  63.  (See.  73.)  The  first  adjournment  of  a  cause  commenced  by 
warrant  shall  be  to  a  day  not  less  than  three,  nor  more  than  twelve 
days  thereafter,  unless  the  parties  and  justice  shall  otherwise  agree. 

§  64.  (Sec.  74.)  In  all  cases  (other  than  where  the  suit  shall  have 
been  commenced  by  warrant,  at  the  suit  of  a  non-resident  plain- 
tifi)  the  cause  shall  be  adjourned  on  the  application  of  the  defend- 
ant, on  his  complying  with  the  following  requisitions : 

1.  The  application  must  be  made  at  the  time  of  joining  issue ; 

2.  If  required  by  the  plaintiff  or  the  justice,  the  defendant 
shall  make  oath  that  he  cannot  safely  proceed  to  trial,  for  the 
want  of  some  material  testimony  or  witness,  to  be  specified  by  him ; 

3.  If  required  by  the  plaintiff,  he  shall  give  security,  as  herein- 
after directed ; 

Such  adjournment  shall  be  for  such  reasonable  time  as  will 
enable  the  defendant  to  procure  such  testimony  or  witness,  not 
exceeding  ninety  days. 

§  65.  (Sec.  75.)  In  all  cases  a  defendant  shall  also  be  entitled  to 
a  further  adjournment,  upon  giving  security,  if  required,  as  is 
directed  in  the  next  succeeding  section,  and  upon  proving,  by  his 
own  oath  or  otherwise,  to  the  satisfaction  of  the  justice,  that  he 
cannot  safely  proceed  to  trial  for  want  of  some  material  testi- 
mony or  witness,  and  that  he  has  used  due  diligence  to  obtain 
such  testimony  or  witness. 

§  66.  (Sec.  76.)  The  security  required  by  any  of  the  preceding 
sections  to  be  given  by  a  defendant  shall  be  a  bond,  in  the  penalty 
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of  one  hundred  dollars,  to  the  plaintiif  in  the  action,  with  euch 
surety  as  the  justice  shall  approve,  conditioned  that  in  case  judg- 
ment shall  be  given  against  such  defendant  at  the  adjourned  day, 
or  at  any  time  thereafter,  and  execution  be  issued  against  his  per- 
son, he  will  render  himself  upon  such  execution  before  the  return 
thereof ;  or,  in  default  thereof,  that  he  or  his  surety  .will  pay  the 
judgment  so  recovered,  with  interest ;  but  if  any  bond  shall  have 
been  given  upon  any  prior  adjournment,  it  shall  not  be  necessary 
to  execute  a  new  bond  upon  a  subsequent  adjournment,  unless 
such  bond  be  required  by  the  justice,  or  by  the  bail  of  such 
defendant  in  such  prior  bond. 

§  67.  (Sec.  77.)  In  any  suit  brought  iipon  such  bond,  the  plain- 
tiff shall  not  be  entitled  to  recover,  unless  he  shows  an  execution 
upon  a  judgment  obtained  in  the  suit  in  which  such  adjournment 
was  had,  duly  issued,  within  ten  days  after  the  time  when  by  law 
the  same  could  be  issued  against  the  person  of  the  defendant,  and 
a  return  thereon  that  such  defendant  could  not  be  found. 

§  68.  (Sec.  78.)  No  adjournment  shall  be  allowed,  without  the 
agreement  of  the  parties,  to  a  time  beyond  ninety  days  from  the 
joining  of  the  issue  in  the  suit. 

§  69.  (See.  79.)  No  adjournment  shall  be  allowed  in  any  case  to 
a  party  applying  therefor,  who  shall  have  seen  the  account  or 
demand  of  the  opposite  party,  unless  such  applicant,  if  required, 
shall  exhibit  his  account  or  demand,  or  state  the  nature  thereof, 
as  far  forth  as  may  be  in  his  power,  to  the  satisfaction  of  the 
justice. 
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PAET    I. 

CHAPTER    IX,    TITLE    IX,    ARTICLE    VIII. 

{Vol.  1,  6th  ed.,page  628.) 

§  290.  (Sec.  169.)  If  any  boatman,  or  person  on  board  of  any 
boat  on  any  canal,  shall  take,  without  right,  any  rails,  boards, 
planks  or  staves,  fire-wood  or  fencing  posts,  from  the  banks  or 
vicinity  of  the  canal,  the  master  of  the  boat  shall  forfeit  to  the 
owner,  treble  the  value  of  the  property  taken,  and  the  possession 
of  such  property  on  board  the  boat,  shall  be  presumptive  evidence 
of  such  taking.     As  amended  hy  cha/p.  Wl  of  Laws  of  1830. 

§  291.  (Sec.  170.)  Any  person  or  boatman  who  shall  violate  the 
provisions  of  the  last  section,  shall  forfeit  twenty-five  dollars  to 
any  person  who  will  prosecute  therefor. 

§  292.  (Sec.  171.)  Every  penalty  and  forfeiture,  prescribed  by 
this  article,  and  which  is  declared  to  be  recoverable  against  the 
owner,  master,  boatman,  navigator,  or  other  person,  having  charge 
of  any  boat  or  other  float,  when  incurred,  shall  be  chargeable  on  such 
boat  or  float,  and  a  suit  for  the  recovery  thereof,  may  be  brought 
against  any  person,  being  in  the  possession,  or  having  the  charge, 
of  such  boat  or  other  float,  at  the  time  such  suit  is  commenced. 

§  293.  (Sec.  172.)  "When  any  suit  shall  be  prosecuted  for  any 
such  penalty  or  forfeiture,  the  magistrate  issuing  the  process,  by  a 
clause  to  be  inserted  therein,  may  direct  the  oflScer  executing  the 
same  to  detain  such  boat  or  float,  and  the  furniture  and  horses 
belonging  thereto,  until  the  suit  shall  be  determined,  or  until  ade- 
quate security  shall  be  given  for  the  payment  of  any  judgment 
that  may  be  recovered. 

§  294.  (Sec.  173.)  If  such  security  shall  be  given,  or  the  defend- 
ant in  such  suit  shall  prevail,  the  magistrate  shall  order  the  boat 
or  other  float  and  property  detained,  to  be  released ;  but  if  no 
such  security  shall  be  given,  and  a  judgment  shall  be  recovered 
for  such  penalty  or  forfeiture,  and  the  same,  together  with  the 
costs,  shall  not  be  immediately  paid,  an  execution  shall  be  issued, 
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under  -which  the  property  so  detained  may  be  sold,  in  like  manner, 
as  if  the  judgment  had  been  obtained  against  the  owner  thereof. 
§  295.  Weighmasters  on  the  State  canals  and  (collectors  of  tolls) 
are  hereby  authorized  to  administer  oaths  when  it  becomes  neces- 
sary in  the  discharge  of  their  duties.     184T,  chap.  278,  §  15. 
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PAET    I. 

CHAPTER    IX,    TITLE    IX,    ARTICLE    II. 
(  Vol  1,  6th  ed.,  page  639.) 

§  349.  (Sec.  188.)  All  suits  for  penalties  and  forfeitures  imposed 
in  any  article  of  this  title,  or  for  damages,  in  behalf  of  the  State, 
shall  be  prosecuted  in  the  name  of  the  people  of  this  State,  by 
such  persons  and  in  such  manner  as  the  commissioners  of  the  canal 
fund,  in  their  regulations  shall  direct ;  and  all  moneys  recovered 
therein,  shall  be  accounted  for  and  paid  over  to  such  commis- 
sioners. 

§  350.  (See.  189.)  Every  such  penalty  or  forfeiture,  not  exceed- 
ing the  sum  of  fifty  dollars,  may  be  recovered  before  any  justice  of 
the  peace  in  any  county. 

§  351.  (Sec.  190.)  The  term  "float,"  as  used  in  this  title,  shall 
be  construed  to  embrace  every  boat,  vessel,  raft,  or  floating  thing, 
navigated  on  the  canals,  or  moved  thereon,  under  the  direction  of 
some  person  having  the  charge  thereof;  and  the  term  "master," 
as  so  used,  shall  be  construed  to  apply  to  every  person,  having  for 
the  time,  the  charge,  control,  or  direction,  of  any  such  float. 

§  352.  (Sec.  191.)  If  any  person  against  whom  any  forfeiture 
shall  be  recovered  under  the  provisions  of  this  title,  shall  not 
immediately  pay  the  full  amount  of  the  judgment  so  obtained,  the 
court  by  which  such  judgment  shall  be  given,  shall,  without  delay, 
issue  an  execution  against  his  property  or  person,  at  the  election 
of  the  party  prosecuting  the  suit. 

§  353.  (Sec.  192.)  The  imposition  or  recovery  of  any  penalty  or 
forfeiture,  imposed  for  the  violation  of  any  provision  of  this  title, 
shall  not  be  considered  a  bar  to  the  recovery  of  any  damages, 
resulting  from  such  violation,  to  the  State  or  to  individuals. 
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CHAPTER  300. 


An  Act  to  abolish  imprisonment  for  debt,  and  to  punish  fraudu- 
lent debtors. 

Passbd,  April  36,  1831. 

§  30.  No  execution  issued  on  any  judgment  rendered  by  any 
justice  of  the  peace  upon  any  demand  arising  upon  contract, 
express  or  implied,  or  upon  any  other  judgment  founded  upon 
contract,  whether  issued  by  such  justice  or  by  the  clerk  of  the 
county,  shall  contain  a  clause  authorizing  an  arrest  or  imprison- 
ment of  the  person  against  whom  the  same  shall  issue,  unless  it 
shall  be  proved  by  the  aflBdavit  of  the  person  in  whose  favor  such 
execution  shall  issue,  or  that  of  some  other  person,  to  the  satisfac- 
tion of  such  clerk  or  justice,  either : 

1.  That  the  person  against  whom  the  same  shall  issue,  had  not 
resided  in  this  State  for  the  space  of  thirty  days  immediately  pre- 
ceding the  commencement  of  the  suit  upon  which  such  judgment 
was  rendered,  or  immediately  preceding  the  rendition  of  such 
judgment,  if  the  same  was  rendered  upon  confession  without  pro- 
cess {repealed  hy  chap.  377,  Laws  1840,  seo.  2) ;  or, 

2.  That  such  judgment  was  for  the  recovery  of  money  collected 
by  any  public  officer ;  or, 

3.  For  official  misconduct  or  neglect  of  duty ;  or, 

4.  For  damages  for  misconduct  or  neglect  in  any  professional 
employment. 

§  31.  No  warrant  shall  issue  against  a  defendant  in  any  case  in 
which,  by  the  provisions  of  the  last  preceding  section,  an  execu- 
tion on  the  judgment  recovered,  could  not  be  issued  against  his 
body,  and  whenever  a  warrant  in  such  case  shall  issue,  the  like 
affidavit  shall  be  required  as  for  the  issuing  of  an  execution  by  the 
provisions  of  said  section. 

§  32.  Whenever  by  the  provisions  of  the  last  preceding  section 
no  warrant  can  issue,  and  the  plaintiff  shall  be  a  non-resident  of 
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the  county,  and  shall  give  the  like  proof  of  the  fact,  and  tender 
to  the  justice  the  security  now  required  by  law  to  entitle  him  to  a 
warrant,  the  justice  shall  issue  a  summons,  which  may  be  made 
returnable  not  less  than  two  nor  more  than  four  days  from  the 
date  thereof,  and  shall  be  served  at  least  two  days  before  the  time 
of  appearance  mentioned  therein ;  and  if  the  same  shall  be 
returned  personally  served,  the  same  proceedings  shall  be  had, 
and  no  longer  adjournment  granted  than  in  case  of  a  warrant  at 
the  instance  of  a  non-resident  plaintiff. 

§  33.  Whenever  by  the  provisions  of  the  thirtieth  section  of 
this  act,  no  warrant  can  issue,  and  the  defendant  shall  reside  out 
of  the  county,  he  shall  be  proceeded  against  by  summons  or  attach- 
ment, returnable  not  less  than  two,  nor  more  than  four  days  from 
the  date  thereof,  which  shall  be  served  at  least  two  days  before  the 
time  of  appearance  mentioned  therein ;  and  if  such  defendant  be 
proceeded  against  otherwise,  the  justice  shall  have  no  jurisdiction 
of  the  cause. 

§  34.  In  addition  to  the  cases  in  which  suits  may  now  be  com- 
menced before  justices  of  the  peace  by  attachment,  any  suit  for 
the  recovery  of  any  debt  or  damages  arising  upon  any  contract, 
express  or  implied,  or  upon  any  judgment  for  fifty  dollars  or  less, 
may  be  so  commenced,  whenever  it  shall  satisfactorily  appear  to 
such  justice  that  the  defendant  is  about  to  remove  from  the  county 
any  of  his  property,  with  intent  to  defraud  his  creditors,  or  has 
assigned,  disposed  of,  secreted,  or  is  about  to  assign,  dispose  of,  or 
secrete  any  of  his  property,  with  the  like  intent,  whether  such 
defendant  be  a  resident  of  this  State  or  not.  Jurisdiction 
enlarged  hy  seo.  53  of  the  Code.  Also  see  sec.  71  of  the  Code  as 
to  judgments. 

§  35.  Before  any  attachment  shall  issue  in  such  case,  or  in  the 
cases  provided  for  in  article  second,  title  fourth,  chapter  second, 
part  third  of  the  Eevised  Statutes  (3  E.  S.,  5th  ed.,  p.  430)  the 
plaintiff  shall  by  his  own  affidavit,  or  that  of  some  other  person 
or  persons,  prove  to  the  satisfaction  of  the  justice,  the  facts  and 
circumstances  to  entitle  him  to  the  same,  and  that  he  has  such  a 
claim  as  is  specified  in  the  last  preceding  section  against  the 
defendant,  over  and  above  all  discounts  which  the  defendant  may 
have  against  him,  specifying,  as  near  as  may  be,  the  amount  of 
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such  claim  or  the  balance  thereof;  and  such  plaintiiF,  or  some  one  in 
his  behalf,  shall  also  execute  in  the  cases  provided  for  by  this  act, 
a  bond  in  the  penalty  of  at  least  one  hundred  dollars,  with  such 
sureties,  and  upon  such  condition  as  is  required  in  section  twenty- 
nine  of  said  article ;  and  so  much  of  said  article  as  requires  any 
other  or  different  proof,  for  the  issuing  of  an  attachment,  than 
that  required  by  this  section,  is'  hereby  repealed.  See  §  26  {seo. 
28)  of  3  Ji.  S.,  5th  ed.,f.  430. 

§  36.  Every  attachment  issued  by  virtue  of  this  act,  or  of  the 
provisions  contained  in  the  said  second  article,  shall  be  served  in 
the  manner  now  provided  in  said  article,  except  that  if  the  defend- 
ant can  be  found  in  the  county,  the  copy  of  such  attachment  and 
inventory,  shall  be  served  upon  him  personally  instead  of  leaving 
the  same  at  the  place  now  prescribed  in  said  article  ;  and  the 
return  of  said  officer,  in  addition  to  what  is  now  required,  shall 
state  specifically  whether  such  copy  was  or  was  not  personally 
served  upon  the  defendant.  See  §  28  {sec.  30)  of  the  R.  S.,  5th 
ed.,p.  431. 

§  37.  If  such  attachment  was  issued  in  one  of  the  cases  provi^ 
ded  for  by  this  act,  and  shall  be  returned  personally  served-  upon 
the  defendant,  the  justice  shall,  on  the  return  day,  proceed  to 
hear  and  determine  the  cause  in  the  same  manner  as  upon  a  sum^ 
mons  returned  personally  served. 

§  38.  If  such  attachment  was  issued  in  one  of  the  cases  provided' 
for  by  this  act,  and  at  the  return-day  it  shall  appear  by  the  return, 
that  property  was  attached,  and  that  a  copy  of  such  inventory  and 
attachment  was  not  personally  served,  and  the  defendant  shall  not 
appear,  the  plaintiff  may  take  out  a  summons  against  the  defendr 
ant ;  and  if  such  summons  shall  be  returned  that  the  defendant  can- 
not be  found,  after  diligent  inquiry,  or  that  the  same  has  been 
personally  served  upon  the  defendant,  then,  in  either  case,  the 
justice  shall  proceed  to  hear  and  determine  the  cause  in  the  same 
manner  as  upon  a  summons  returned  personally  served. 

§  39.  A  judgment  obtained  before  any  justice,  in  any  suit  com- 
menced by  attachment,  when  the  defendant  shall  not  be  personally 
served  with  the  attachment  or  summons,  and  shall  not  appear, 
shall  be  only  presumptive  evidence  of  indebtedness,  in  any  suit  that 
may  be  brought  thereon,  and  may  be  repelled  by  the  defendant ; 
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and  no  execution  issued  upon  such  judgment,  shall  be  levied  upon 
any  other  property  than  such  as  was  seized  under  the  attachment 
issued  thereon ;  nor  shall  any  defendant,  in  such  case,  be  barred  of 
any  set-off  which  he  may  have  against  the  plaintiff. 

§  40.  A  defendant,  against  whose  body,  by  the  provisions  of  this 
act,  an  execution  cannot  be  issued  from  a  justice's  court,  shall  not 
be  required,  in  order  to  obtain  an  adjournment  of  a  cause,  to  give 
a  bond  with  the  condition  now  required  by  law,  but  instead  thereof, 
the  condition  of  such  bond  shall  be,  that  no  part  of  his  property 
liable  to  be  taken  on  execution  shall  be  removed,  secreted,  assigned, 
or  in  any  way  disposed  of,  except  the  necessary  support  of  himself 
and  family,  until  the  plaintiff's  demand  shall  be  satisfied,  or  until 
the  expiration  of  ten  days  after  such  plaintiff  shall  be  entitled  to 
have  an  execution  issued  on  the  judgment  obtained  in  such  cause, 
if  he  shall  obtain  such  judgment,  and  if  the  condition  of  such 
bond  be  broken,  and  an  execution  on  such  judgment  be  returned 
unsatisfied  in  whole  or  in  part,  the  plaintiff,  in  an  action  on  such 
bond,  shall  be  entitled  to  recover  the  amount  due  on  such  judg- 
ment. 

§41.  Sections  one  hundred  and  thirty- seven,  one  hundred  and 
thirty-eight  and  one  hundred  and  thirty-nine,  of  title  fourth,  chap- 
ter second  and  part  third  of  the  Eevised  Statutes  are  hereby 
repealed. 

§  42.  When  judgment  shall  be  rendered  against  the  defendant, 
no  more  than  two  summonses,  and  the  service  of  two  summonses, 
shall  be  included  in  the  costs  of  such  judgment. 

§  43.  All  the  provisions  of  said  title  fourth,  not  hereby  expressly 
repealed  and  not  inconsistent  with  the  provisions  of  this  act,  are 
hereby  declared  to  be  in  full  force,  and  to  apply  to  the  provisions 
of  this  act,  so  far  as  the  same  relate  to  proceedings  in  courts  before 
justices  of  the  peace. 
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CHAPTER  3Yr. 

An  Act  further  to  amend  the  act,  entitled  "  An  act  to  abolish 
imprisonment  for  debt  and  to  punish  fraudulent  debtors,"  passed 
April,  26,  1831. 

Passed  May  14,  1840. 

§  2.  The  first  subdivision  of  the  thirtieth  section  of  the  said  act 
is  hereby  repealed. 


CHAPTER  107. 

An  Act  to  amend  the  act  entitled  "  An  act  to  abolish  imprison- 
ment for  debt,  and  to  punish  fraudulent  debtors,"  passed  April 
26,  1831. 

Passed  March  39, 1843. 

§  1.  Section  thirty -four  of  the  act  entitled  "  An  act  to  abolish 
imprisonment  for  debt,  and  to  punish  fraudulent  debtors,"  passed 
April  26,  1831,  is  hereby  amended  so  as  to  read  as  follows : 

§  34.  In  addition  to  the  cases  in  which  suits  may  now  be  com- 
menced before  justices  of  the  peace  by  attachment,  any  suit  for 
the  recovery  of  any  debt  or  damage  arising  upon  any  contract 
express  or  implied,  or  upon  any  judgment  for  one  hundred  dollars 
or  less,  may  be  so  commenced,  whenever  it  shall  satisfactorily 
appear  to  said  justice  that  the  defendant  is  about  to  remove  from  th^ 
county,  any  of  his  property,  with  intent  to  defraud  his  creditor,  or 
has  assigned,  disposed  of,  secreted,  or  is  about  to  assign,  dispose  of, 
or  secrete  any  of  his  property,  with  the  like  intent,  whether  such 
defendant  be  a  resident  of  this  State  or  not.  JurisdicUon  enlarged 
iy  sec.  53  of  the  Code.    Also  see  sec.  71  of  the  Code  as  to  judgments. 

§  2.  Section  second  of  the  act  entitled  "An  act  concerning  jus- 
tices' courts,"  passed  May  14,  1840,  is  hereby  repealed. 
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Section  71,  provides  as  follows :  "  'No  action  shall  be  brouglit 
upon  a  judgment  rendered  in  any  court  of  this  State,  except  a  court 
of  a  justice  of  the  peace,  between  the  same  parties,  without  leave 
of  the  court  for  good  cause  shown,  on  notice  to  the  adverse  party ; 
and  no  action  on  a  judgment  rendered  by  a  justice  of  the  peace, 
shall  be  brought  in  the  same  county  within  five  years  after  its 
rendition,  except  in  case  of  his  death,  resignation,  incapacity  to 
act,  or  removal  from  the  county,  or  that  the  process  was  not  per- 
sonally served  on  the  defendant,  or  on  all  the  defendants,  or  in  case 
of  the  death  of  some  of  the  parties,  or  where  the  docket  or  record 
of  such  judgment  is  or  shall  have  been  lost  or  destroyed." 

Section  53,  sub.  4,  extends  the  jurisdiction  of  justices  to  actions 
"  commenced  by  attachment  of  property,  as  now  provided  by 
statute,  if  the  debt  or  damages  claimed  do  not  exceed  two  hundred 
dollars." 
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OF  PROCESS  BY  WARRANT. 


The  Law  of  1831,  as  amended  by  the  Law  of  1840,  so  modifies 
the  provisions  of  the  Revised  Statutes  for  the  issuance  of  warrants, 
as  to  restrict  that  process  to  demands  not  arising  upon  contract, 
and  to  a  few  exceptional  cases  of  demands  arising  upon  contract, 
enumerated  in  the  law ;  so  that  now,  the  same  as  before  the  pas- 
sage of  this  law,  a  warrant  issues,  provided  a  proper  case  for  this 
kind  of  process  exists,  in  actions  for, 

1.  Torts ;  and,  under  the  restrictions  of  the  Law  of  1831,  for, 

2.  The  recovery  of  money  collected  by  a  public  officer ; 

3.  Official  misconduct  or  neglect  of  duty  ; 

4.  Damages  for  misconduct  or  neglect  in  any  professional 
employment. 

Therefore,  it  will  be  seen  that  warrants  may  issue,  the  other 
requirements  of  the  statute  being  complied  with,  for  all  trespasses 
upon  real  estate  or  injury  to  personal  property,  by  cattle  or  beasts, 
or  by  defendant  in  person,  or  by  a  third  party  under  his  direction ; 
for  all  wrongful  conversions  of  property ;  for  frauds ;  for  the 
recovery  of  any  penalty  or  forfeiture  under  a  general  statute  of 
the  state.  Code,  %  53,  sub.  2,  sub.  3,  sub.  9 ;  Keeler  v.  Clarh,  18 
Abb.,  154 ;  MoDuffie  v.  Beddoe,  1  Hill,  578.  (Whenever  process 
is  issued  for  the  purpose  of  compelling  the  appearance  of  the 
defendant  under  such  statute,  there  must  be  indorsed  upon  such 
process  a  general  reference  to  the  statute  by  which  such  action  is 
given ;  as,  for  instance :  "  According  to  the  provisions  of  title  9, 
part  1,  chapter  20,  of  the  statute  of  excise  and  the  regulations  of 
taverns  and  groceries"  \Perry  v.  Tynen,  22  Barb.,  137],  or, 
"  Issued  according  to  the  proceedings  of  title  9,  chapter  20,  part 
1,  of  the  Revised  Statutes."  Andrews  v.  Ha/rrington,  19  Ba/rb., 
343 ;  Avery  v.  Slaoh,  17  Wend.,  85.) 

Also,  an  action  may  be  brought  by  warrant  against  a  public 
officer  for  money  collected  by  him  and  wrongfully  withheld. 
Under  this  head  are  included  suits  against  supervisors,  county 
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treasurers,  police  justices,  justices  of  the  peace,  constables,  collec- 
tors, &c. 

An  action  may  be  instituted  by  warrant  against  an  officer  who 
abuses  his  trust  to  the  injury  or  damage  of  another — as  where  a 
constable  refuses,  or  neglects,  to  serve  a  precept  delivered  to  him, 
or  permits  an  escape  upon  a  civil  process,  or  makes  a  false  return 
of  any  process ;  or  a  justice  refuses  to  issue  process  when  properly 
applied  for,  &c.,  &c. 

Also,  surgeons,  physicians,  engineers,  surveyors,  architects,  &c., 
&c.,  may  be  proceeded  against  by  warrant,  if  guilty  of  negligence 
or  carelessness  in  their  respective  professions.  A  warrant  will  lie 
against  an  attorney  for  want  of  diligence  and  fidelity  in  the  man- 
agement of  a  cause  to  the  damage  of  his  client.  Waters  v.  Whitte- 
more,  22  £arb.,  693. 

Where  the  cause  of  action  is  one  for  which  a  warrant  may  issue 
and  the  defendant  is  a  non-resident  of  the  county,  a  warrant  is  the 
only  legal  process.  Waters  v.  Whittemore,  22  Barl).,  593.  To 
this  rule  there  are  two  exceptions.  Section  142,  of  title  4,  of  the 
Eevised  Statutes  {vol.  3,  ^th  ed.,  p.  449),  provides,  that  "  E"o 
female  shall  be  arrested  or  imprisoned  upon  any  execution  issued 
from  a  justice's  court."  Therefore,  although  the  cause  of  action 
be  for  a  tort,  and  the  female  defendant  be  a  non-resident  of  the 
county,  a  warrant  should  not  issue.  The  second  exception  is  in 
actions  for  the  recovery  of  the  possession  of  personal  property. 
In  such  an  action  a  summons  is  the  proper  process. 

By  a  reference  to  section  11  (sec.  13)  of  the  Revised  Statutes,  it 
will  be  seen,  that  "  The  first  process  against  freeholders  and  against 
inhabitants  having  families,  except  as  is  otherwise  hereinafter 
directed,  shall  be  a  summons ;  but  no  person  shall  be  proceeded 
against  by  summons  out  of  the  county  in  which  he  resides."  The 
exceptions  which  direct  otherwise,  are  found  in  section  15  (sec.  17), 
but  the  justice  must  bear  in  mind  that  unless,  even  under  these 
exceptions,  the  cause  of  action  calls  for  a  warrant,  no  warrant  can 
issue.  Subdivision  2,  of  section  16  (sec.  18),  provides  another  excep- 
tion ;  which  section  see.  By  reference  to  N.  T.  <&  Et'ie  H.  H. 
Co.  V.  Furdy,  18  Bari.,  574,  and  Wheeler  v.  JSr.  Y.  <&  B.  R.  E. 
Co.,  24  Barh.,  414,  it  will  be  seen  that  the  constable's  return  is  pre- 
sumptive evidence  of  what  it  states  and  is,  therefore,  of  itself,  suffi- 
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cient  evidence  to  justify,  under  said  subdivision  2,  the  issuance  of 
a  warrant.  The  return  of  the  constable  should  be,  in  substance, 
as  follows : 


I  hereby  certify  that  I  served  the  within  summons  on  the  within, 
named  defendant,  by  leaving  a  copy  of  the  same  at  his  last  place 
of  abode,  with  his  son,  he  being  of  suitable  age  and  discretion,  on  the 
13th  day  of  .December,  1873,  at  the  town  of  Saratoga  Springs, 
county  of  Saratoga  ;  and  said  summons  was  not  personally  served. 

FREDEEICK  A.  JOHNSON", 

Constable. 

It  will  be  seen  by  an  examination  of  subdivision  2,  of  section  16 
(sec.  18)  of  the  Revised  Statutes,  that  the  suit  commenced  by  a  sum- 
mons not  personally  served,  may  be  continued,  either  by  warrant  or 
by  a  second  summons,  issued  upon  the  return  day.  If  the 
defendant  appear  on  the  return  day  of  the  first  summons,  the 
justice  would  have  no  right  to  issue  a  warrant.  It  seems, 
that  a  good  cause  shown  for  non-appearance  will  stop  the  issuance 
of  a  warrant.  Such  cause  may  be  explained  by  an  attorney 
or  some  person  authorized  by  the  defendant.  The  justice  may 
require  that  such  person  be  sworn  for  the  purpose  of  proving  the 
reasons  for  the  non-appearance  of  the  defendant.  The  oath  may 
be,  in  substance,  as  follows  :  "  You  do  solemnly  swear  that  you 
will  truly  answer  such  questions  as  may  be  put  to  you  relating  to 
the  non-appearance  of  the  defendant  named  in  this  summons  at 
the  time  and  place  mentioned  for  the  return  thereof."  If  any 
good  cause  is  then  shown  for  the  non-appearance  of  the  defendant, 
such  as  his  sickness  or  the  sickness  of  any  member  of  his  family, 
the  warrant  is  not  to  be  issued.  Then  another  summons  must 
immediately  issue  if  it  is  desired  to  continue  the  action.  This 
second  summons  must  be  personally  served  (as  must  also  be  the 
warrant,  if  the  case  calls  for  its  issuance),  before  a  trial  can  be  had 
and  a  judgment  rendered.  If  no  second  summons  or  warrant  issue, 
the  case  goes  down.     Reed  v.  Oillett,  12  John.,  296. 

Sections  5  and  6,  of  Article  1,  Title  II,  chap.  I,  of  the  Revised 
Statutes  {Vol.  3,  ?>th  ed.^page  10),  provide  as  follows: 
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§  6.  Estates  of  inheritance  and  for  life,  shall  continue  to  be 
denominated  estates  of  freehold  ;  estates  for  years,  shall  be  chattels 
real ;  and  estates  at  will  or  by  sufferance,  shall  be  chattel  interests, 
but  shall  not  be  liable  as  such,  to  sale  on  executions. 

§  6.  An  estate  during  the  life  of  a  third  person,  whether  limited 
to  heirs  or  otherwise,  shall  be  deemed  a  freehold  only  during  the 
life  of  the  grantee  or  devisee,  but  after  his  death  it  shall  be  deemed 
a  chattel  real. 

We  see  from  the  foregoing  sections,  that  a  freeholder  is  one 
having  an  estate  in  lands,  tenements  or  hereditaments,  to  him  and 
his  heirs,  called  an  estate  in  fee — during  his  own  life,  or  the  life  or 
lives  of  another  or  others — or  an  estate  to  him  and  his  heirs,  so 
long  as  they  shall  continue  to  reside  in  such  a  place,  or  until  any 
uncertain  event  happen — or  an  estate  to  him  and  some  particular 
heirs,  as  the  heirs  of  his  body,  or  the  heirs  male  or  female  of  his 
body.  But  where  the  estate  is  limited  to  a  certain  duration, 
though  it  be  a  thousand  years  or  more,  it  is  not  considered,  in 
the  law,  freehold.  These  estates  of  freehold  may  arise,  or  be 
created,  in  a  great  variety  of  ways,  in  the  different  courses  of 
descent,  or  modes  of  purchase,  by  act  and  operation  of  law,  or 
by  convention  between  the  parties.  An  estate  of  freehold  may 
exist,  not  only  in  loMds,  but  in  a  great  variety  of  ideal  property, 
called  incorporeal  hereditaments,  such  as  rents,  ways,  commons, 
pensions,  and  annuities,  &c.,  &c.  The  word  family  has  in  law, 
no  definite  signification  :  the  evident  policy  of  the  statute  was  to 
exempt  from  sudden  arrest  and  imprisonment,  one,  upon  whom 
a  wife  or  children  are  dependent  for  support.  Cowen^s  Treatise, 
Part  1,  464. 

It  will  be  seen  by  reference  to  subdivision  1,  of  section  16  (sec. 
18)  of  the  Revised  Statutes,  that  against  resident  defendants,  not 
freeholders  nor  inhabitants  having  families,  the  magistrate  may  issue 
a  summons  or  a  warrant.  Where  a  warrant  is  applied  for,  proof 
by  affidavit  must  be  produced  showing  a  cause  of  action  for  which 
a  warrant  may  issue,  and  that  the  defendant  is  not  a  freeholder  nor 
an  inhabitant  having  a  family.  See  inhabitancy,  residence  and 
domioil,  discussed.  In  the  matter  of  John  M.  Wrigley,  8  Wend., 
131 ;  Brown  v.  Ashhough,  40  How.,  260. 
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Section  lY  (sec.  19)  of  the  Eevised  Statutes,  requires  that  in  all 
cases  where  a  warrant  is  applied  for,  the  person  applying  shall  by 
affidavit  state  the  facts  and  circumstances  upon  which  he  grounds 
his  application.  It  makes  one  exception,  however ;  where  the 
action  is  commenced  by  summons,  no  affidayit  is  needed,  the  con- 
stable's return  being  sufficient.  Of  course,  where  the  legislature, 
since  the  passage  of  the  general  statutes,  has  authorized  a  justice  to 
issue  warrants  for  specific  acts  in  a  specific  manner,  as,  for  instance, 
where  a  city  charter  provides  that  certain  penalties  may  be  recov- 
ered in  a  justice's  court  and  that  the  first  process  in  such  action 
shall  be  by  warrant,  warrants  may  be  issued  without  affidavits. 
Walker  v.  Cruikshanh,  2  Hill,  296.  This  case  arose  under  an 
ordinance  of  the  city  of  Utica.  The  court  in  the  opinion  of  justice 
Bronson,  say :  "  Under  the  justice  act  a  warrant  cannot  issue  except 
upon  very  special  circumstances,  and  to  hold  that  the  attorney 
must  comply  with  that  act,  would,  in  many  cases,  amount  to  a 
denial  of  all  remedy  for  a  violation  of  the  city  ordinances.  I  see 
no'  reason  why  we  should  disregard  the  charter  in  settling  this 
question."  Still  further  reasons  may  be  urged.  Civil  warrants 
cannot  issue  upon  demands  arisine  upon  contracts,  express  or 
implied,  except,  where  the  suit  is  brought  for  the  recovery  of  money 
collected  by  a  public  officer,  or  for  official  misconduct  or  neglect 
of  duty,  or  for  damages  for  misconduct  or  neglect  in  any  profes- 
sional employment.  The  Non-imprisonment  Act  (Law  of  1831) 
requires  that  the  affidavit  should  state  the  nature  of  the  cause 
of  action,  so  that  the  magistrate  may  see  that  the  demand  does 
not  arise  upon  contract,  or,  if  it  does,  that  it  comes  within  one 
of  these  exceptions.  If  then  the  charter  authorizing  the  issu- 
ance of  a  warrant,  requires  the  preliminary  affidavit  as  under  the 
Law  of  1831,  it  precludes  the  possibility  of  such  a  process 
being  issued.  The  affidavit  must  show  that  the  cause  of  action 
was  in  the  nature  of  a  tort,  or  else  a  warrant  cannot  issue 
under  that  law  unless  within  the  exceptions,  as  before  stated. 
Did  the  legislature  intend  that  a  warrant  might  issue  for  a 
violation  of  an  ordinance  according  to  the  provisions  of  the  Non- 
imprisonment  Act,  when,  by  that  Act,  it  could  not  issue  ?  Cer- 
tainly not.  It  is  difficult  to  conceive  that  the  legislature  meant 
anything  else,  than  that  a  warrant  might  issue  under  the  charter 
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without  the  formality  of  a  preliminary  affidavit.  A  different  con- 
struction would  lead  to  the  absurdity  that  the  legislature,  by  the 
charter,  authorized  the  issuance  of  a  warrant,  when  the  laws  of 
the  State  prohibited  it,  and  this  is  not  to  be  supposed.  The  mani- 
fest intent  of  the  legislature  was  to  give  a  summary  and  decisive 
remedy  for  a  violation  of  the  provisions  of  the  charter.  It  is  the 
duty  of  courts  to  construe  the  law  so  that  its  provisions  may  be 
effective — not  abortive.  The  object  of  the  legislature  in  making  a 
statute  should  be  carefully  considered.  Such  intention  may  be 
deduced  from  the  cause  or  necessity  of  making  it,  or  from  the  mis- 
chiefs of  an  old  law.  Hall  v.  Penney,  11  Wend.,  44 ;  White  v. 
Syracuse  &  Utica  JR.  E.  Co.,  14  Barb.,  559. 

The  affidavit  of  the  applicant  should  state  facts  and  circum- 
stances, that  the  justice  may  judge  of  the  propriety  of  issuing  the 
warrant.  The  mere  belief  of  the  applicant  is  not  sufficient — ^it  is 
not  evidence.  This  rule,  which  is  not  difficult  in  its  observance, 
although  so  many  mistakes  are  made  in  such  affidavits,,  must  be 
carefully  regarded.  Loder  v.  Phelps,  13  Wend.,  46;  Pope  v. 
Hart,  35  Earl.,  630;  S.  C,  23  How.,  215.  The  language  of 
the  statute,  that  the  party  must  show  to  the  satisfaction  of  the 
justice,  &c.,  does  not  mean  that  the  justice  may  issue  a  warrant 
whenever  he  chooses,  but,  when  taken  in  connection  with  that 
clause  of  the  statute  which  requires  \!a%  facts  and  circumstances  to 
he  stated,  means  that  the  facts  and  circumstances  must  be  stated 
in  order  that  the  justice  may  be  satisjSed  of  the  propriety  of  issuing 
the  warrant.  Money  v.  Tobias,  12  John.,  422 ;  Stewart  v.  Brown, 
16  Barb.,  367.  The  latter  case  is  one  of  attachment,  but  the 
principle  there  decided  is  applicable  to  warrants. 

The  affidavit  should  show  affirmatively,  the  facts  and  circum- 
stances which  are  necessary  to  authorize  the  issuance  of  the  war- 
rant ;  also  the  residence  of  the  parties ;  and  that  the  action  is  of 
that  class  for  which  a  warrant  will  lie. 

Where  the  defendant  is  a  resident  and  the  plaintiff  a  non-resi- 
dent of  the  county,  the  cause  of  action  for  which  a  warrant  may 
issue  and  the  fact  that  the  plaintiff  is  a  non-resident  must  be 
shown.  A  warrant  may  issue  in  favor  of  a  non-resident  plaintiff 
against  resident  defendants,  whether  they  are,  or  are  not,  inhabit- 
ants having  families,  or  freeholders.     In  such  a  case,  howevei-, 
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security  must  be  given,  as  subdivision  2,  of  section  15  (sec.  17),  of 
the  Eevised  Statutes  provides. 

Whenever  it  is  desired  to  obtain  a  warrant  in  an  action  where 
the  plaintiff  is  a  resident  and  the  defendant  a  non-resident,  the 
aiSdavit  must  show  the  nature  of  the  cause  of  action,  and  the  resi- 
dence of  the  parties. 

"Where  the  defendant  is  a  freeholder,  or  an  inhabitant  having  a 
family,  the  provisions  of  subdivision  4,  of  section  15  (sec.  17),  of 
the  Revised  Statutes,  must  be  observed. 

Where  both  the  parties  are  residents  of  the  county,  and  the 
defendant  is  neither  a  freeholder  nor  an  inhabitant  having  a 
family,  such  facts  must  be  set  forth  in  the  affidavit,  and  in  addition 
thereto,  the  cause  of  action  must  be  shown  to  be  one  for  which  a 
warrant  may  issue. 

If  both  the  plaintiff  and  defendant  are  non-residents  of  the 
county,  and  a  warrant  can  issue,  the  fact  of  non-residence  should 
be  set  forth  in  the  affidavit.  In  accordance  with  the  statute,  the 
plaintiff  must  give  a  bond,  with  surety,  for  the  payment  of  any  sum 
of  money  "  which  may  be  adjudged  against  him  in  the  suit." 

When  the  action  is  commenced  by  warrant  in  the  name  of  two 
plaintiffs,  an  affidavit  that  one  of  the  plaintiffs  is  a  non-resident  of 
the  county  is  not  sufficient  to  authorize  the  issuance  of  a  warrant. 
In  such  case,  the  affidavit  should  show  that  both  plaintiffs  are 
non-residents.     Linnell  v.  Sutherland,  11  Wend.,  568. 

Where  the  plaintiff  and  defendant  are  residents  of  the  county, 
and  the  defendant  is  a  freeholder,  or  an  inhabitant  having  a  family, 
the  affidavit  must  show  such  facts,  and  the  nature  of  the  demand, 
and  in  addition,  "  that  the  defendant  is  about  to  depart  from  the 
county  with  intent  not  to  return  thereto,"  or,  "  that  the  plaintiff 
will  be  in  danger  of  losing  his  debt  or  demand  unless  such  warrant 
be  granted."  The  statement,  however,  of  either,  or  both,  of  these 
additional  grounds,  is  not  sufficient;  it  is  also  necessary  to  state 
the  facts  and  circumstances  showing  the  existence  of  such  grounds. 

If  the  name  of  the  defendant  is  unknown,  the  plaintiff  may  use 
a  fictitious  one  to  designate  him ;  but  such  want  of  knowledge 
must  be  set  forth  in  |he  plaintiff's  affidavit,  and  that  the  name 
used  is  not  the  real  but  the  fictitious  one,  in  addition  to  those 
other  facts  that  the  statute  requires  should  be  stated.     On  this 
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subject  the  statute  provides :  "  "Whenever  the  name  of  any  defend- 
ant shall  not  be  known  to  the  plaintiff,  he  may  be  described  in  the 
summons  or  warrant  by  a  fictitious  name;  and  if  a  plea  in  abate- 
ment be  interposed  by  such  defendant,  the  justice  before  whom 
the  suit  is  pending,  shall  amend  the  proceedings  according  to  the 
truth  of  the  matter,  and  shall  thereafter  proceed  therein  in  like 
manner  as  if  the  defendant  had  been  sued  by  his  right  name." 
The  following  form  may  be  used : 


Saratoga  Countt,  ss.  : 

Timothy  Holmes  being  duly  sworn,  says,  that  he  hereby  applies 
for  a  civil  warrant  against  a  person  who  is  herein  named  James 
Black,  in  favor  of  this  deponent ;  that  said  name,  James  Black,  is 
a  fictitious  name,  and  that  the  true  name  of  such  person  is 
unknown  to  this  deponent ;  that  the  cause  of  action  for  which 
said  warrant  is  desired,  is  {here  state  the  ccmse  of  action,  as,  for 
example,  for  the  wrongful  taking,  carrying  away,  a/nd  converting 
to  his  own  %ise,  hy  said  James  Blade,  on  or  about  the  first  day  of 
December,  1873,  at  the  town  of  Sa/ratoga  Springs,  in  said  county, 
one  roan  horse, of  the  value  of  one  hundred  a/nd  fifty  dolla/rs,  which 
was  a/nd  is  the  property  of  this  deponent) ;  that  said  James  Black  is 
a  non-resident  of  the  county  of  Saratoga. 

TIMOTHY  HOLMES. 

Sworn  before  me,  this  13th  day  ) 
of  Deoemler,  1873.  ) 

Lewis  Wood, 

Justice  of  the  Peace. 
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The  following  is  a  general  form  of  affidavit  for  a  warrant  in  cases 
not  arising  on  contract : 


Saratoga  Ootintt,  ss.  : 

Timothy  Holmes,  being  duly  sworn,  deposes  and  says,  that  he 
has,  as  he  verily  believes,  a  good  cause  of  action  against  Ambrose 
Hillman,  for  {here  state  the  real  cause  of  action,  as  for  example, 
taking  and  carrying  away,  and  converting  to  his  own  use,  on  or 
about  the  first  day  of  December,  1873,  at  the  town  of  Greenfield  in 
said  county,  the  goods  a/nd  chattels  of  this  deponent,  to  wit :  one 
two-horse  lumber  wagon  of  the  value  of  one  hundred  dollars),  and 
this  deponent  makes  application  for  process  by  warrant  therefor, 
against  the  said  Ambrose  Hillman,  and  in  favor  of  this  deponent ; 
deponent  further  says,  that  the  said  Hillman  is  a  non-resident  of 
the  county  of  Saratoga ;  or,  deponent  further  says  that  he,  this 
deponent,  is  a  non-resident  of  said  county  and  is  willing  to  give 
security  for  the  payment  of  any  sum  which  may  be  adjudged 
against  him  in  this  suit ;  or,  deponent  (or  any  other  witness)  further 
says,  that  said  Hillman  is  about  to  depart  from  said  county  with 
intent  not  to  return  thereto  {here  state  facts  and  circumstances 
showing  such  intent,  as  for  example,  that  deponent  heard  said  Hill- 
mam,  say  yesterday  that  he  was  paching  up  his  goods  and  as  soon 
as  he  could,  he  intended  to  leave  this  county  and  never  come  iacTe 
again)  ;  or,  deponent  further  says  that  said  Hillman  is  an  inhabit- 
ant of  said  county  having  a  family  (or,  that  said  Hillman  is  a  free- 
holder of  said  county)  and  that  be  will  be  in  danger  of  losing  his 
demand  unless  such  warrant  be  granted.  {Here  state  the  facts  and 
Gwcumsta/aces  on  which  that  belief  is  founded,  as  for  instance,  that 
yesterday  said  Hillman  in  presence  of  this  deponent  offered  to  sell 
part  of  his  property  for  half  what  it  was  worth,  and  said  he  had 
already  sold  some  of  it  and  intended  when  he  had  disposed  of  the 
remainder,  to  pocket  the  money  a/nd  leave  his  creditors  to  whistle 

for  their  pay.) 

TIMOTHY  HOLMES. 
Sworn  before  me  this  13th  day  ) 
of  December,  1873.  j 

J.  S.  B.  Scott, 

Justice  of  the  Peace. 
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The  following  is  a  general  form  of  affidavit  for  a  warrant  in  cases 
a/rising  on  contract. 


Saratoga  County,  ss.  : 

James  Minick,  being  duly  sworn,  says,  that  he  has  as  he  verily 
believes,  a.  good  cause  of  action  against. Ambrose  Hillman,  against 
whom  he  applies  for  process  by  warrant,  in  pursuance  of  the  statute 
in  such  case  made  and  provided.  And  this  deponent  further  says, 
that  the  said  cause  of  action  is  on  contract  (or,  on  judgment,  and 
if  so,  such  judgment  must  he  particularly  described)  for  money 
collected  by  the  said  Ambrose  Hillman  in  his  official  character  as 
{for  instance )  constable ;  or,  2.  That  the  said  cause  of  action  is 
for  the  official  misconduct  (or  neglect  of  duty)  of  the  said 
Ambrose  Hillman  as  {for  instance)  police  justice;  or,  3.  That 
the  said  cause  of  action  is  for  damages  arising  from  the  mis- 
conduct or  neglect  of  the  said  Ambrose  Hillman  in  his  profes- 
sional employment  as  {for  instamce)  attorney.  {Here  set  forth 
the  facts  a/nd  circumstances  of  the  case  and  the  residence  of  the 
parties.) 

JAMES  MINICK. 
Sworn  before  me  this  13th  day  \ 
of  December,  1873.  j 

J.  S.  B.   Scott, 

Justice  of  the  Peace. 

The  affidavit  should  not  be  entitled.  See  entitling  of  affidavit, 
under  attachment. 

The  following  form  of  bond  may  be  used  by  a  non-resident 
plaintiff: 


Know  all  men  by  these  presents,  that  we,  Runnion  M.  Patrick 
and  Wm.  M.  Searing,  Jr.,  are  held  and  firmly  bound  unto  Ambrose 
Hillman  in  the  sum  of  two  hundred  dollars,  to  be  paid  to  the  said 
Hillman  or  to  his  certain  attorney,  executors,  administrators  or 
assigns,  to  which  payment  well  and  truly  to  be  made,  we  bind  our- 
selves, our  heirs,  executors,  and  administrators,  jointly  and  severally, 
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firmly  by  these  presents.  Sealed  with  our  seals.  Dated  the  13th 
day  of  December,  1873. 

Application  having  been  made  to  P.  F.  Allen,  Esq.,  one  of  the 
justices  of  the  peace  of  the  town  of  Saratoga  Springs,  in  the  county 
of  Saratoga,  by  Timothy  Holmes,  a  non-resident  of  said  county, 
for  a  civil  warrant  in  his  favor  against  Ambrose  Hillman  ;  and  such 
application  having  been  made  in  an  action  not  arising  on  contract 
{or,  in  an  action  arising  on  contract  under  the  exceptions  men- 
tioned in  the  statute) ; 

Now,  therefore,  the  condition  of  this  obligation  is  such,  that  if 
the  said  Timothy  Holmes,  shall  pay  to  the  said  Ambrose  Hillman 
any  sum  which  may  be  adjudged  against  the  said  Timothy  Holmes 
in  said  suit,  which  is  commenced  by  said  warrant,  then  this  obliga- 
tion to  be  void,  otherwise  to  be  of  full  force  and  virtue. 

EUITOTION  M.  PATEICK.  [l.  s.] 
WM.  M.  SEAEI]N"G,  Jk.        [l.  s.] 
Sealed  and  delivered  ) 
in  presence  of       ( 

Chas.  H.  Tbfft,  Jr. 

I  hereby  approve  of  Runnion  M.  Patrick  and  Wm.  M.  Searing, 

Jr.,  as  sureties  in  the  within  bond. 

P.  F.  ALLEF, 

Justice  of  the  Peace. 
December,  lUh,  1873. 


Although  the  statute  is  silent  on  the  subject,  it  is  well  for  the 
justice  to  approve  the  bond  or  have  the  same  acknowledged  before 
him. 

It  will  be  seen  by  reference  to  the  statutes,  that  the  justice,  when 
he  orders  the  detention  of  a  canal-boat  by  warrant,  must  take  a  bond, . 
and  so  must  security  be  taken  when  he  issues  a  warrant  in  case  of  a  non- 
resident plaintiff;  in  no  other  cases  does  the  statute  require  security. 
In  the  case  of  a  non-resident  plaintiff,  the  bondsmen  are  liable  for 
any  sum  which  may  be  adjudged  against  them  in  the  suit.  The 
sureties  in  a  bond  for  a  non-resident  plaintiff,  are  not  liable  for 
the  costs  on  certiora/ri  to  the  court  below,  because  it  is  the  com- 
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mencement  of  a  new  suit.  But  they  are  held  to  be  liable  for  costs 
in  cases  of  appeal  to  the  county  court.  Fenno  v.  Dickinson,  4 
Denio,  84 ;  Tra/vers  v.  Nichols,  7  Wend.,  434 ;  The  People  ex  rel. 
Tomb  V.  The  Judges  of  the  Common  Pleas  of  Washington  County, 
1  Cow.,  576;  Ex  parte  Thomas,  8  Cow.,  110;  Bennett  v.  Rath- 
hun,  17  John.,  37  ;  Volh  v.  Youngs,  1  Cow.,  425.  These  cases 
hold,  that  actions  commenced  in  a  justice's  court  and  carried  to 
the  county  court  are  continuations  of  the  same  suit.  It  follows 
then,  that  sureties  are  liable  for  the  increased  costs. 

The  non-resident  plaintiif  must  give  security ;  but  the  kind  of 
security,  or  the  amount,  the  statute  does  not  state.  It  may  be 
either  a  sum  of  money  or  a  bond,  nothwithstanding  that  in  the 
case  of  Money  v.  Tobias,  12  John.,  442,  it  was  decided  that  a  verbal 
promise  to  answer  as  surety  is  void  by  the  statute  of  frauds,  for,  fol- 
lowing this  case,  is  that  of  Wheelock  v.  Brinherhoof,  13  John.,  481, 
which  decides  that  a  deposit  of  money  will  be  sufficient  as  a  mode 
of  giving  security.  If  a  sum  of  money  be  taken  as  security,  the 
amount  should  be  sufficient  to  cover  the  sum  which  may  be 
adjudged  against  the  plaintiff  in  the  suit ;  and  the  justice  must  be 
careful  that  the  amount  be  sufficient  to  meet  \hefull  sum  which  can 
possibly  be  recovered  of  the  plaintiff  by  the  defendant.  It  being 
impossible  to  estimate,  with  any  degree  of  accuracy,  the  sum  which 
may  ultimately  be  adjudged  against  the  plaintiff,  it  would  be 
extremely  hazardous  to  rely  upon  a  deposit  of  money  as  security. 
The  better  and  safer  way  is  for  the  justice  to  take  a  bond ;  and  to 
relieve  himself  from  responsibility  he  should  have  the  surety  or 
sureties  justify  in  a  sum  which  beyond  all  reasonable  doubt  will 
cover  costs  on  appeal. 

Following  the  provisions  of  the  statute,  the  form  of  the  warrant 
may  be  as  follows : 


Saeatoga  Cottntt,  ss.  : 

The  People  of  the  State  of  New  York,  to  any  constable  of  said 
county,  Greeting: 

We  command  you  to  take  Ambrose  Hillman  and  bring  him 
forthwith  before  Lewis  Wood,  Esq.,  one  of  the  justices  of  the 
peace  of  the  town  of  Saratoga  Springs,  in  said  county,  at  his  office 
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No.  7,  Town  Hall,  in  said  town  and  county,  to  answer  Timothy 
Holmes  in  a  plea  or  action  for  ijiere  state  the  cause  of  action,  as  for 
instance,  for  tahing,  and  carrying  away,  and  converting  to  his  own 
use,  one  two  horse  Iwmber  waggon),  to  the  damage  of  the  said  Timo- 
thy Holmes  of  two  hundred  dollars  or  under ;  and  after  you  shall 
have  arrested  the  said  defendant  do  you  notify  the  said  plaintiff 
thereof.  And  have  you  then  and  there  this  precept.  Hereof  fail 
not  at  your  peril.  Witness,  our  said  justice,  at  the  town  of  Sara- 
toga Springs,  in  said  county,  the  18th  day  of  December,  1873. 

LEWIS  WOOD, 

Justice  of  the  Peace. 


This  process  may  be  under,  or  without,  seal. 

There  should  be  a  statement  in  the  warrant  of  both  the  christian 
name  and  surname  of  the  plaintiff.  The  law  recognizes  but  one 
christain  name,  so  that  an  error  in  a  middle  name  may  be  struck 
out  as  surplusage.  Yan  Voorhis  v.  Budd,  39  Barb.,  479.  If 
the  action  is  commenced  by  partners  or  others  jointly  interested, 
the  names  of  each  must  be  written  separately,  and  in  case  of  part- 
nership, in  addition  thereto  the  firm  name,  with  the  statement 
that  they  compose  such  firm  and  do  business  under  such 
firm  name;  for  instance:  "Thomas  Bently,  Allen  Potter,  and 
John  P.  Becker,  trading  under  the  style  and  firm  of  Thomas 
Bently,  Allen  Potter  and  John  P.  Becker  &  Co.  Bently  v. 
Smith,  3  Gaines,  170.  Actions  brought  by  and  against  public 
officers,  must  be  brought  not  by  or  against  the  office,  but  by 
or  against  the  person  holding  it,  by  his  name,  adding  his 
official  designation.  Agent  of  State  Prison  v.  Riheman,  1 
Denio,  279 ;  Supervisor  of  Qabway  v.  Simpson,  4  Hill,  136  : 
Commissioners  of  Oortlandville  v.  Peck,  5  id.,  '2i\.^.  Where  an 
infant  brings  an  action  by  guardian,  the  names  of  both  should 
appear — the  one  as  infant  and  the  other  as  guardian. 

It  is  not  necessary  under  the  statute,  to  state  the  amount  of  the 
plaintiff's  claim,  but  if  this  is  done,  the  sum  named  must  not  be 
over  two  hundred  dollars,  so  that  it  may  be  within  the  jurisdic- 
tion of  the  court. 
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Subdivisions  3  and  4,  of  section  15  (sec.  17)  of  the  Revised 
Statutes,  read,  "  When  it  shall  appear  to  the  satisfaction  of  the 
justice,  by  the  affidavit  of  the  applicant  or  of  any  other  witness, 
that  the  person  against  whom  such  warrant  is  desired,  &c.,  &c.," 
and,  "  Where  the  defendant  is  an  inhabitant  of  the  county  having 
a  family  or  a  freeholder  of  the  same  county,  and  it  shall  in  like 
manner  appear  to  the  satisfaction  of  the  justice,  &c.,  &c. ; "  and 
section  17  (see.  19)  reads,  "  In  all  cases  on  application  for  a  warrant, 
except  where  the  suit  shall  have  been  commenced  by  summons, 
the  person  applying  shall  by  affidavit  state  the  facts  and  circum- 
stances," &e.,  &c.  From  this  reading,  we  see  that  it  was  undoubt- 
edly the  design  of  the  statute  to  allow  any  person  who  knew  the 
facts  necessary  to  obtain  a  warrant,  to  be  sworn  on  such  applica- 
tion.    This  would  seem  to  be  the  true  meaning  of  the  law. 

If  an  affidavit  is  defective,  in  that  it  does  not  give  the  justice 
jurisdiction,  all  who  act  under  it  will  be  trespassers;  care,  there- 
fore, should  be  taken  to  show  such  facts  as  will  give  the  magistrate 
jurisdiction  of  the  person  and  the  subject-matter,  for  after  the 
arrest  of  the  defendant  the  affidavit  carmot  be  amended.  Loder  v. 
Phelps,  13    Wend.,  46. 

It  is  the  duty  of  the  justice,  as  soon  as  he  is  satisfied  that  the 
affidavit  upon  which  the  warrant  has  been  issued  is  insufficient  to 
sustain  the  proceeding,  to  immediately  discharge  the  defendant 
from  custody.     Shamnon  v.  Comstock,  21  Wend.,  459. 

The  justice  may  have  jurisdiction  of  the  case,  and  yet  should, 
under  a  certain  state  of  facts,  quash  the  warrant.  The  judge  says 
in  the  case  last  cited,  "The  justice  had"  jurisdiction  of  the 
process,  and  the  affidavit  on  which  the  warrant  issued  made  it 
regular  in  the  first  instance.  But  certainly  the  affidavit  was  not 
conclusive.  It  was  still  open  to  be  met  by  the  defendants  on 
proof  that  it  was  made  under  a  plain  mistake.  That  was  admitted, 
and  the  justice  should  therefore  have  dismissed  the  suit." 

The  application  of  the  party  for  a  warrant  may  be  verbal.  The 
statute  says :  "  In  all  cases  on  application  for  a  warrant,  except," 
&c.,— "  the  person  applying  shall  by  affidavit  state  the  facts  and 
circumstances  within  his  knowledge  showing  the  grounds  of  his 
application,"  &c.  Yet  it  is  the  usual  practice  to  include  in  the 
affidavit  of  proofs  presented,  a  request  for  the  warrant.    Neither 
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is  it  required  by  statute  that  the  plaintiff  should  be  present  at  the 
time  the  application  is  made.  All  the  law  requires  is  that  the 
grounds  of  the  application  shall  be  sliown  by  affidavit,  whereby 
the  justice  may  the  better  judge  of  the  necessity  and  propriety  of 
issuing  such  warrant.  It  has  been  decided  that  the  agent  of  the 
plaintiff  may  make  the  application  and  affidavit.  Hunter  v.  Bur- 
tis,  10  Wend.,  358. 

"  Where  a  warrant  issues  in  favor  of  a  non-resident  plaintiff,  the 
action  may  be  brought  before  any  justice  of  the  county,  and  need 
not  be  brought  before  a  justice  of  the  town  where  the  defendant 
resides,  or  of  the  next  adjoining  town." 

"  In  a  suit  against  a  non-resident  defendant,  the  action  by  war- 
rant must  be  brought  before  a  justice  of  the  town  in  which  the 
defendant  may  be  at  the  time  of  the  commencement  of  the  suit ; 
but  it  is  not  necessary  that  a  non-resident  plcdntiff  should  be  per- 
sonally in  the  county  at  the  time  of  the  application  for  pro- 
cess." Himter  v.  Burtis,  10  Wend.,  358  /  Onderdonh  v.  Eaulett, 
3  Hill,  323. 

By  reference  to  the  statutes  in  relation  to  actions  brought  to 
recover  any  penalty  for  the  taking  of  property  from  the  banks  or 
vicinity  of  any  canal  in  this  State,  it  will  be  seen  that  an  affidavit 
must  be  made  stating  such  facts  as  will  bring  the  action  within  the 
provisions  of  the  statute.  The  statements  alleged  in  the  affidavit 
must  be  positive  and  unambiguous,  and  in  every  particular  meet 
the  requirements  of  the  statute.  The  affidavit  must  show  that  the 
property  mentioned  in  the  statute,  or  some  part  thereof,  was  wrong- 
fully taken  and  carried  away  from  the  banks  or  vicinity  of  a  canal 
(specifying  the  name),  by  some  boatman  or  other  person  on  board 
of  some  float  or  boat  (specifying  its  name)  on  such  canal  and  on 
which  said  person  was  employed,  also  the  time  when,  and  the  place 
where,  the  act  was  committed,  and  the  value  of  the  property  so 
taken  and  carried  away. 

Section  293  (sec.  172)  provides,  that  whenever  a  suit  is  prose- 
cuted for  any  penalty  or  forfeiture  under  this  statute,  the  magistrate 
issuing  the  process,  may,  by  a  clause  inserted  therein,  detain  any 
canal  boat  or  float,  and  the  furniture  and  horses  belonging  thereto, 
until  the  suit  shall  be  determined  or  until  adequate  security  be 
given   for  the  payment  of  any  judgment  that  may  be  recovered 
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against  the  defendant;  section  294  (sec.  173)  provides,  that  if  such 
security  be  given  or  the  defendant  in  such  suit  shall  prevail,  the 
magistrate  shall  order  the  boat  or  float  or  property  detained,  to  be 
released ;  but  if  no  such  security  be  given  and  a  judgment  be 
recovered  for  such  penalty  or  forfeiture  together  with  costs,  and  if 
such  judgment  shall  not  be  immediately  paid,  execution  may  issue, 
under  which  the  property  detained  may  be  sold.  But  by  section 
21  (sec.  23),  it  is  provided,  that  the  justice  shall  not  indorse  such 
order  of  detention  on  the  warrant,  unless  a  bond  as  prescribed  in 
the  next  section  shall  be  executed  and  delivered  to  the  justice. 
That  section  provides,  that  such  bond  shall  be  in  the  penalty  of  at 
least  one  hundred  dollars,  with  one  or  more  sureties  to  be  approved 
by  such  justice,  conditioned,  that  such  action  shall  be  prosecuted 
to  judgment  with  all  convenient  speed,  and  that  if  judgment  be 
rendered  in  favor  of  the  defendant,  the  obligors  shall  pay  the  costs 
and  charges  which  shall  be  adjudged  against  the  plaintiff  and  aU 
damages  which  may  ensue  from  the  detention  of  such  boat  and 
the  cargo  thereof  and  the  crew  navigating  the  same. 

The  practice  in  relation  to  the  bond,  under  these  different  sec- 
tions, is  somewhat  analogous  to  that  pursued  in  actions  of  replevin 
in  justices'  courts.  If  the  plaintiff  desires  the  boat,  float,  horses 
or  furniture  detained,  he  must  give  a  bond  in  the  penalty  of  at 
least  one  hundred  dollars,  approved  by  the  justice,  conditioned  as 
in  said  section  22  (sec.  24)  prescribed.  After  this  preliminary  bond 
is  given,  the  justice  should  insert  in  the  warrant  a  direction  to  the 
constable  to  detain  such  boat  or  float,  &c.,  until  his  further  order. 
The  officer  should  then  arrest  the  defendant,  and  detain  the  canal 
boat,  &c.,  under  his  care  and  supervision.  If  the  owner  or  master 
desires  to  regain  possession  of  the  boat,  &c.,  he  may  go  before  the 
magistrate  with  his  sureties  and  give  the  security  prescribed  by  the 
statute.  The  boat  and  the  other  property  should  then  be  surren- 
dered. 

Sections  343  and  344  of  the  Eevised  Statutes,  5th  edition,  638, 
provide  as  follows,  for  the  issuance  of  warrants  against  agents, 
&c.,  employed  on  any  canal : 

"It  shall  be  the  duty  of  every  agent,  toll-collector,  lock-keeper 
or  superintendent,  employed  on  any  canal,  and  occupying  any 
house,  office,  building  or  land,  belonging  thereto,  who  shall  be  dis- 


WABEANTS.  37 

charged  from  his  employment;  and  of  the  wife  and  family,  of 
every  such  person,  who  shall  die  in  such  employment,  to  deliver 
up  the  possession  of  the  premises  so  occupied,  and  of  all  books, 
papers,  matters  or  things  belonging  to  the  canals,  acquired  by  virtue 
•of  his  office,  within  seven  days  after  a  notice  shall  have  been  served 
for  that  purpose,  by  the  acting  canal  commissioner. 

"  In  case  of  a  refusal  or  neglect  to  make  such  delivery,  in  either 
of  the  above  cases,  it  shali  be  the  duty  of  any  justice  of  the  peace, 
in  the  county  where  such  premises  shall  be  situate,  upon  applica- 
tion, to  issue  his  warrant,  under  his  hand  and  seal,  ordering  any 
constable,  or  other  peace  officer,  with  such  assistance  as  may  be 
necessary,  to  enter  upon  the  premises  so  occupied,  in  the  day-time, 
and  remove  therefrom  all  persons  found  in  possession  thereof,  and 
to  take  into  his  custody  all  books,  papers,  matters  and  things  there 
found,  belonging  to  the  canals,  and  to  deliver  the  same  to  the  acting 
canal  commissioner,  or  his  authorized  agent;  and  the  officer  to 
whom  such  warrant  shall  be  delivered,  shall  execute  the  same 
according  to  its  purport." 

A  civil  warrant  is  executed  by  taking  the  defendant  into  custody 
and  bringing  him  personally  before  a  justice.  "An  arrest  is  the 
depriving  a  person  of  his  liberty  by  legal  authority."  An 
actual  or  a  forcible  seizure  of  the  defendant's  body,  however,  is 
not  necessary ;  it  is  sufficient  that  the  officer  tell  the  defendant 
that  he  has  a  warrant  for  his  arrest,  and  that  the  defendant  sub- 
mit to  his  authority — "  but  mere  words  without  submission  are 
not  sufficient."  2  Hale,  PI.  Or.,  129 ;  Yan  Voorhes  v.  Leonard, 
1  N.  Y.  SupreTne  Ct.  liejp.,  148.  If  the  defendant  resist  the 
execution  of  the  process,  the  officer  has  a  right  to  use  force  to 
compel  submission,  being  careful,  however,  to  use  no  more  than  is 
necessary  to  execute  the  mandate  of  his  warrant.  Gold  v.  Sissell, 
1  Wend.,  210.  He  has  also  a  right  to  command  the  assistance  of 
third  parties,  according  to  his  discretion  ;  and  every  person  thus 
commanded,  who  refuses  to  obey,  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  subject  to  fine  and  imprisonment.  3  Revised 
Statutes,  Zth  ed.,  740.  The  arrest  may  not  be  made  by  the  hand 
of  the  officer — in  fact,  he  may  not  be  present  at  the  time  of  its 
accomplishment,  but  he  fills  the  measure  of  his  duty  as  prescribed 
by  law,  if  he  be  honafide  engaged  in  the  business,  though  another 
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by  his  direction  make  the  actual  arrest,  and  he  will  be  deemed 
constructively  present.     Coyles  v.  Hurtin,  10  John.,  84. 

The  warrant  should  be  directed  to  any  constable  of  the  county, 
but  the  justice  may  depute  some  person  of  lawful  age  and  not  a 
party  interested  in  the  suit,  to  serve  the  process.  Such  deputation 
should  be  indorsed  on  the  warrant  and  may  be  in  the  following 
form : 


Saeatoga  County,  ) 

Town  of  Saratoga  Speings,  j      ' ' 

Judging  it  expedient,  I  hereby,  at  the  request  of  the  within 
named  plaintiff,  depute  John  "Welsh  to  execute  the  within  warrant, 
he  being  of  lawful  age  and  not  a  party  in  interest  in  the  action. 

LEWIS  WOOD, 

Justice  of  the  Peace. 
December  \Uh,  1873. 


As  the  statute  prohibits  the  deputation  of  parties  in  interest,  it 
would  be  an  irregularity  for  the  justice  to  empower  the  plaintiff 
in  the  action  to  serve  the  warrant ;  and  the  opinion  seems  to  be 
that  a  constable  would  not  be  authorized  in  serving  a  warrant  in 
his  own  favor.  Cowen's  Treatise,  Part  I,  514 ;  Bemnet  v.  Fuller, 
4  John.,  486  ;  Tuttle  v.  Hunt,  2  Cowen,  436 ;  Putmam  v.  Man,  3 
Wend.,  203.  The  justice  should  be  careful  to  direct  the  warrant 
according  to  the  provisions  of  the  statute,  and  the  officer,  to  see 
that  he  is  empowered  by  such  warrant  to  serve  it. 

Section  159  of  the  Revised  Statutes,  5th  edition,  volume  3d,  page 
454,  provides  as  follows,  relative  to  the  filling  up  of  certain  process : 
"  Every  summons,  warrant,  attachment  and  execution  issued  by  a 
justice  of  the  peace  shall  be  entirely  filled  up,  and  shall  have  no 
blank  either  in  the  date  or  otherwise,  at  the  time  of  its  delivery 
to  an  officer  to  be  executed.  Every  such  process,  which  shall  be 
issued  and  delivered  to  an  officer,  to  be  executed,  contrary  to  the 
foregoing  provision,  shall  be  void."  For  a  violation  of  this  provi- 
sion the  justice  shall  be  deemed  guilty  of  a  misdemeanor,  and,  on 
conviction,  shall  be  subject  to  fine  or  imprisonment,  or  both,  in 
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the  discretion  of  the  court,  and  such  conviction  operates  as  a  for- 
feiture of  his  office.    Id.,  %  162. 

When  a  statute  requires  that  a  particular  officer  or  class  of  offi- 
cers shall  execute  process,  and  it  is  executed  by  another,  such  a 
proceeding  is  void.  It  gives  no  jurisdiction  ;  and  all  the  subse- 
quent proceedings  upon  it  are  coram,  non  judice  and  void.  Rey- 
nolds V.  Orvis,  7  Caw.,  267 ;  Merritt  v.  Heed,  5  Denio,  352. 

A  civil,  like  a  criminal,  warrant,  has  no  stated  return  day ;  the 
constable  must  bring  the  defendant  before  the  magistrate  forth- 
with. The  officer  is  allowed  reasonable  time  in  which  to  secure 
the  defendant,  and  what  "  reasonable  time  "  is,  must  depend  upon 
the  circumstances  of  the  case.  If  the  constable  has  reason  to 
believe  that  the  defendant  is  in  an  adjoining  town  or  in  a  remote 
part  of  the  county,  it  is  his  duty  to  follow  and  arrest  him.  The 
officer  is  bound  to  use  all  possible  dispatch  in  executing  the  mandate 
in  the  warrant.  .  In  the  case  of  Arnold  v.  Sleeves,  10  Wend.,  514, 
where  the  defendant  was  arrested  on  a  civil  warrant  and  taken 
before  two  justices  successively,  who  each  refused  to  try  the  action, 
and  where  the  defendant  then  left  the  county  and  did  not  return 
for  three  or  four  weeks,  it  was  held  that  the  process  was  not  spent, 
and  that  the  right  of  the  constable  to  retake  and  arrest  him  anew, 
had  not  ceased. 

A  regular  officer  is  not  bound  to  show  his  authority  or  process 
when  he  arrests  a  defendant ;  a  special  deputy  is  {^Arnold  v.  Sleeves, 
10  Wend.,  516) ;  and  if  he  refuse,  the  courts  will  justify  the  resist- 
ance to  such  arrest,  and  the  warrant  will  be  no  protection  against 
an  action  for  an  assault  and  battery  and  false  imprisonment. 
Frost  V.  Thomas,  24  Wend.,  418.  Not  so,  however,  where  the 
process  is  served  by  a  regular  officer.  "  But,"  as  Justice  Bronson 
says  in  the  case  of  Bellows  v.  Shannon,  2  Sill,  86,  "  all  the  books 
agree  that  the  officer  is  bound  to  give  the  substance  of  the  warrant 
or  process,  to  the  end  that  the  party  may  know  for  what  cause  he 
is  arrested  and  take  the  legal  measures  to  discharge  himself. 
This,  is,  however,  where  the  party  submits  to  the  arrest,  and  not 
where  he  makes  resistance  before  the  officer  has  time  to  give  the 
information.  Although  the  officer  is  not  bound  to  exhibit  the 
warrant,,  especially  where  there  may  be  reason  to  apprehend  that 
it  will  be  lost  or  destroyed,  yet,  I  cannot  doubt  that  it  is  his  duty 
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to  inform  the  party,  where  such  is  the  fact,  that  he  has  a  warrant, 
or  to  make  known  in  some  other  way  that  he  comes  in  his  charac- 
ter as  an  officer  to  execute  legal  process,  and  not  leave  the  party 
to  suppose  that  he  is  assailed  by  a  wrong-doer.  The  contrary 
doctrine  would  be  likely  to  lead  to  violence  and  bloodshed.  I  do 
not  say  that  the  officer  is  bound  to  declare  the  particulars  of  his 
authority  before  he  makes  the  arrest,  or  that  it  may  not  sometimes 
be  proper  to  lay  hands  on  the  pai-ty  before  a  word  is  spoken ;  but 
either  before  or  at  the  moment  of  the  arrest,  the  officer  ought  to 
say  enough  to  show  the  party  that  he  is  not  dealing  with  a  trespasser 
but  with  a  minister  of  justice." 

It  has  been  decided  by  the  Supreme  Court,  that  a  civil  warrant 
being  mesne  process,  the  defendant  after  a  voluntary  escape  may 
be  retaken  on  the  same  warrant.  Arnold  v.  Steeves,  10  Wend., 
514  ;  Allen  v.  Martin,  10  Wend.,  300. 

The  following  form  of  return  to  the  warrant  may  be  used  : 


Saeatoga  Cotjntt,  ss.  : 

I  hereby  certify  and  return :  that  I  arrested  the  within  named 
defendant  at  the  town  of  Stillwater,  county  of  Saratoga,  on  the 
13th  day  of  December,  1873,  and  he  is  at  this  time,  2.20  o'clock, 
p.  M.,  before  the  court ;  plaintiff  notified ;  or,  that  after  due  dili- 
gence and  search,  the  within  named  defendant  cannot  be  found 

within  said  county. 

JASPEK  SMITH, 

Constable. 
December  ISth,  1873. 


As  the  territorial  jurisdiction  of  the  justice  is  confined  to  the 
limits  of  the  county  in  which  he  is  elected,  it  follows,  that  process 
issued  by  him  cannot  be  executed  out  of  the  county  where  it  is 
returnable,  unless  specially  directed  by  the  statute,  which,  in  this 
instance,  is  not  the  case.  The  jurisdiction  of  an  inferior  court  is 
confined  strictly  to  the  authority  accorded  it  by  statute ;  it  is  never 
presumed ;  the  statute  must  give  it  affirmatively.  Bloom  v.  Bur- 
dick,  1  Hill,  130. 
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By  statute,  no  writ,  process,  warrant,  order,  judgment,  decree  or 
other  proceeding,  of  any  court  dr  officer  of  justice,  shall  be  served 
or  executed  upon  the  first  day  of  the  week  called  Sunday.  2  i?. 
S.,  &th  ed.,  935.  This  was  the  common  law,  incorporated  therein 
from  a  canon  of  the  church  in  the  year  A.  D.  517.  Anciently, 
courts  of  justice  sat  on  Sunday.  The  reason  assigned  for  this  by 
Sir  Henry  Spelman,  is,  that  "  the  Christians  at  first,  used  all  days 
alike  for  hearing  of  causes,  not  sparing,  as  it  seemeth,  Sunday  itself? 
for  two  reasons :  one  was  to  be  in  opposition  to  the  Jews  and 
Heathen,  who  were  superstitious  about  observing  days  and  times, 
conceiving  some  to  be  ominous  and  unlucky  and  others  to  be  for- 
tunate ;  and,  therefore,  it  is  said  that  the  early  Christians  were  more 
remiss  in  the  observance  of  Sunday  than  is  commonly  supposed. 
A  second  reason  probably  was,  that  by  keeping  their  own  courts 
always  open,  they  prevented  Christian  suitors  from  resorting  to 
Heathen  courts  of  judicature."  The  canon  of  517,  was  ratified 
by  Theodosius,  in  a  decree  as  follows :  "  That  on  the  Lord's  Day 
(which  the  elders  rightly  call  Sunday)  it  was  his  wish  that  all  law- 
suits and  business  should  entirely  cease."  There  were  several 
canons  of  the  church  passed  on  this  subject  which  not  only  pre- 
cluded the  bishops  from  holding  courts  on  Sunday,  but  also  the 
earls  and  judges.  These  canons  were  received  and  adopted  by 
the  Saxon  kings,  and  were  all  confirmed  by  William  the  Con- 
queror and  Henry  the  Second,  and  so  became  part  of  the  common 
law  of  England.  The  Constitution  having  adopted  the  common 
law  of  England  as  a  rule  of  action  for  our  courts,  these  canons 
are  in  full  force  in  this  country.  The  law  has  been  somewhat 
extended  and  the  rule  enlarged  by  our  statutes.  Our  laws  now 
prohibit  the  issuance  or  service  of  process  on  Sunday.  Such  day 
is  considered  dies  non  juridious.  Van  Veohten  v.  Paddock,  12 
John.,  178;  Hob  v.  Moffat,  3  John.,  257;  duller  v.  Kelsey,  15 
John.,  177 ;  Story  v.  Elliot,  8  Cow.,  27 ;  Pulling  v.  The  People, 
8  Barb.,  384. 

By  the  method  of  computing  time  in  this  State,  established  by 
the  Revised  Statutes,  a  day  consists  of  twenty-four  hours,  and 
commences  and  ends  at  midnight.  Whenever,  therefore,  a  statute 
forbids  an  act  to  be  done  on  a  particular  day,  it  has  reference  to 
this  mode  of  computation  by  the  calendar ;  unless  there  is  some 
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express  declaration   to  the  contrary.     PulUng  v.  The  Peojple,  8 
Barl.,  384. 

ISTo  civil  process  shall  be  served  upon  any  person  on  Saturday 
where  such  service  is  prohibited  by  statute,  nor  can  such  process 
be  made  returnable  on  such  day  in  such  case.  Maxon  v.  Annas, 
1  Denio,  204 ;  2  H.  S.,  5tk  ed.,  936.  Nor  can  any  civil  process, 
nor  any  proceeding  in  the  nature  of  civil  process,  be  served  upon 
any  elector  entitled  to  vote  therein  in  any  city  or  town,  on  an  elec- 
tion day  or  on  town  meeting  day.  1  R.  S.,  6th  ed.,  418 ;  1  H.  S., 
6th  ed.,  819 ;  Mee^s  v.  Noxon,  1  Ml.,  280 ;  Bierce  v.  Smith,  2 
Aih.,  418. 

After  a  negligent "  escape,  an  officer  may  retake  the  defendant 
even  upon  Sunday  ;  the  doing  so  is  no  service  of  process,  but  is 
only  a  continuance  of  the  former  imprisonment.  Niooles  v.  Inger- 
soll,  7  John.,  145.     Opinion  of  Justice  Thompson,  155,  156. 

Section  74,  volume  3,  of  the  Revised  Statutes,  5th  edition,  page  480, 
makes  provision  as  follows:'  "All  officers  of  the  several  courts  of 
record  shall  be  liable  to  arrest  on  any  process  against  the  body,  and 
may  be  held  to  bail  in  the  same  manner  as  other  persons,  except 
during  the  actual  sitting  of  any  court  of  which  they  are  officers ;  and 
when  sued  with  any  other  person,  such  officers  shall  be  liable  to 
arrest  and  may  be  held  to  bail  as  other  persons,  during  the  sitting 
of  the  court  of  which  they  are  officers;  but  no  attorney  or  coun- 
selor or  solicitor  shall  be  exempt  from  arrest  during  the  sitting  of 
the  court  of  which  he  is  an  officer,  unless  he  shall  be  employed  in 
some  cause  pending  and  then  to  be  heard  in  such  court." 

If  an  attorney  or  eoanselor  be  taken  on  ea.  sa.  during  his 
attendance  in  court,  having  business  there,  he  may  be  discharged 
on  motion.  A  judge  at  circuit  may  also  discharge  him  under  like 
circumstances.  Seoor  v.  Bell,  18  John.,  52.  A  counselor  of  the 
Supreme  Court  is  privileged  from  arrest  during  the  sitting  of  the 
court,  though  not  in  actual  attendance  at  term.  Sperry  ads.  Wll- 
lard,  1  Wend.,  32.  Where  a  counselor  of  the  Supreme  Court  was 
actually  attending  term  for  the  purpose  of  making  a  non-enumerated 
motion,  and  where  it  was  shown  that  his  personal  attendance  was 
deemed  necessary  to  the  interest  of  his  client,  it  was  held  that  he 
was  ])rivileged  from  arrest.  Humphrey  v.  Gumming,  5  Wend., 
90.     The  privilege  of  the  officers  of  inferior  courts,  i.  e.,  attorneys 
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of  the  Court  of  Common  Pleas,  from  arrest  by  process  from  the 
Supreme  Court,  has  never  been  extended  beyond  the  time  of  their 
necessary  attendance  on  those  courts.  They  have  no  exclusive 
perpetual  privilege  as  against  the  jurisdiction  of  the  Supreme 
Court.  Oibbs  v.  Loomis,  10  John.,  462.  Attorneys  and  coun- 
selors of  the  Supreme  Court  are  privileged  from  arrest  while  in 
actual  attendance  upon  the  court,  or  while  going  to,  or  returning 
from,  court,  but  while  remaining  at  home  they  are  subject  to  arrest. 
Corey  v.  Russell,  4  Wend.,  204.  An  attorney  or  other  officer  of 
the  court,  is  never  privileged  from  arrest  when  sued  with  another, 
although  during  the  actual  sitting  of  court,  and  during  his  attend- 
ance thereon.  Gay  v.  Rogers  db  Wait,  3  Cow.,  368  ;  Tiffany  v. 
Driggs,  13  John.,  252.  If  sued,  however,  with  a  privileged  person,  he 
does  not  lose  his  privilege.  Grah.PraG.,2ded.,38.  Anattorneyor 
counselor  of  any  court  of  record  is  exempt  from  the  service  of  pro- 
cess issued  out  of  a  justice's  court,  during  the  sitting  of  the  court 
of  which  he  is  an  attorney  or  counselor.  Gilbert  v.  Vanderpoel,' 
15  John.,  242.  If  an  attorney  ceases  to  practice  for  a  year,  not  in 
consequence  of  any  temporary  absence  or  vocation,  but  betaking 
himself  to  a  profession  or  business  incompatible  with  his  practice 
as  an  attorney,  his  privilege  ceases.  Attendance,  for  the  protection 
of  suitors,  is  the  ground  of  the  privilege.  Broolcs  v.  Patterson, 
2  John.  Cases,  102.  A  counselor  of  the  Supreme  Court  is  not 
privileged  from  arrest,  while  attending  before  an  examiner,  master 
or  judge,  out  of  court.     Cole  v.  MoClellan,  4  Hill,  59. 

A  party  attending  a  reference  is  entitled  to  privilege  from  arrest ; 
but  it  extends  only  to  a  reasonable  time  after  the  hearing.  "Where 
a  party  attended  a  reference  and  after  the  hearing  waited  two  days 
for  report  of  referees,  and  thereafter,  while  engaged  with  his  counsel 
in  preparing  the  necessary  papers  to  set  the  same  aside,  was  arrested 
on  a  ca/pias  at  the  suit  of  the  plaintiff  who  was  defendant  in  the 
cause  which  had  been  submitted  to  reference ;  held,  that  a  party 
attending  a  reference  is  entitled  to  privilege,  the  same  as  when 
attending  a  trial ;  but -it  lasts  only  during  the  hearing  and  a  reason- 
able time  after  to  enable  the  party  to  return  to  his  residence.  A 
party  may  remain,  to  learn  the  verdict  of  a  jury  who  cannot  separate 
until  verdict  is  pronounced.  The  party  being  engaged  in  preparing 
to  set  aside  the  report,  gives  him  no  claim  to  be  exempted  from  arrest. 
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Clarh  V.  Grant,  2  Wend.,  257.  This  privilege  from  arrest 
"  extends  to  a  party  to  an  action  which  has  been  referred  to  the 
decision  of  the  court,  upon  a  case  stated,  while  going  to,  attending, 
or  returning  from,  court ;  or  while  attending  an  appeal  from  another 
county  to  the  Supreme  Court;  or  while  attending  before  an  arbi- 
trator under  a  rule  of  the  court ;  or  before  inferior  courts ;  or  for 
the  purpose  of  opposing  an  insolvent's  discharge ;  or  under  a  recog- 
nizance to  attend  the  Court  of  General  Sessions ;  or  before  arbitra- 
tors under  the  statute ;  or  before  referees,  although  in  the  latter 
case  it  extends  only  to  the  hearing  and  a  reasonable  time  after,  to 
enable  the  party  to  return  to  his  residence,  and  does  not  embrace 
the  time  in  which  the  party  is  occupied  in  preparing  papers  to 
move  to  set  aside  the  report."     Cowen^s  Treatise,  Part  1,  511. 

This  privilege  also  extends  to  witnesses,  jurors,  &c.,  in  going  to, 
attending  upon,  and  returning  from  court;  bail  attending  court  to 
justify,  and  all  other  persons  having  any  relation  to  a  cause  which 
calls  for  their  attendance  at  court,  whether  their  presence  be  com- 
pulsory or  not,  to  the  same  extent — going,  remaining,  and  returning. 
And  upon  the  same  principle,  a  next  friend  or  guardian,  admitted 
to  prosecute  or  defend  for  an  infant,  when  going,  returning,  &c.,  is 
privileged  from  arrest.  Id.  The  statute  privileging  witnesses  from 
arrest,  reads  as  follows :  "  every  person  duly  and  in  good  faith 
subpcBnaed  as  a  witness  to  attend  any  court,  officer  or  commissioner 
in  any  case  where  the  attendance  of  such  witness  may  be  enforced 
by  attachment,  or  by  commitment,  shall  be  exonerated  from  arrest 
in  any  civil  suit,  while  going  to  the  place  where  he  shall  be  required 
by  such  subpoena  to  attend,  while  attending  such  place,  and  while 
returning  therefrom."     3  B.  S.,  5th  ed.,  685,  §  65. 

Since  the  passage  of  this  statute,  a  witness,  to  claim  privilege  from 
arrest,  must  have  been  subpoenaed,  for  otherwise, "  the  attendance  of 
such  witness  could  not  be  enforced  by  attachment  or  commitment." 
Coles  V.  MoClellan,  4  Hill,  60,  and  see  note  A  of  that  case  hy 
Heporter ;  Hardenbrooh^s  Case,  8  Abh.,  416. 

Certain  employees  upon  the  canals  in  this  State  are  privileged 
from  arrest  by  civil  warrant.  The  statute  is  as  follows :  "  No  acting 
commissioner,  superintendent  of  repairs,  collector  or  lock-keeper,  on 
any  canal,  shall  be  held  to  bail,  or  taken  by  warrant  in  any  civil 
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suit  for  any  act  done,  or  omitted  to  be  done,  by  Mm,  in  the  exercise 
of  his  ofiScial  duties."     1  R.  8.,  588,  Uh  ed,.  §  61. 

The  Revised  Statutes  provide  that  "  no  female  shall  be  arrested 
or  imprisoned  upon  any  execution  issued  from  a  justice's  court " 
(3  R.  8.,  Uh  ed.,  449,  §  142),  and  the  last  clause  of  §  179  of  the 
Code  provides  that  "  no  female  shall  be  arrested  in  any  action 
except  for  a  willful  injury  to  person,  character  or  property."  This 
clause  has  been  held  to  privilege  a  female  defendant  from  arrest  in 
an  action  for  debt,  although  she  may  have  fraudulently  contracted 
said  debt.  Wheeler  v.  Hartwell,  4  Bosw.,  684.  This  privilege 
from  arrest  extends  to  all  females,  in  actions  founded  on  contract, 
and  to  a  married  woman  whether  the  action  be  for  a  tort  or  on 
contract ;  and  this  although  she  be  sued  with  her  husband,  or  they 
live  apart  under  articles  of  separation,  and  he  allow  her  a  separate 
maintenance ;  or  although  he  reside  constantly  abroad.  Cowen^s 
Treatise,  Part  1,  510.  The  general  language  of  the  Code,  permit- 
ting the  arrest  of  a  female  for  "  a  willful  injury  to  person,  character 
or  property  "  (§  178),  has  not  altered  the  rule  of  the  common  law, 
which  privileges  a  married  woman  from  arrest  in  all  cases  whatever. 
Anonymous,  1  Duer,  613 ;  8.  C,  8  How.,  134.  Section  178  of 
the  Code,  provides  as  follows :  "  No  person  shall  be  arrested  in  a 
civil  action  except  as  prescribed  by  this  act ;  but  this  provision  shall 
not  affect  the  act  to  abolish  imprisonment  for  debt,  and  to  punish 
fraudulent  debtors,  passed  April,  26,  1831,  or  any  act  amending 
the  same,  nor  shall  it  apply  to  proceedings  for  contempts." 

The  statutes  privileging  the  militia  from  the  service  of  civil  pro- 
cess are  as  follows : 

"  ISTo  person  belonging  to  the  military  forces  shall  be  arrested  on 
any  civil  process,  while  going  to,  remaining  at,  or  returning  from, 
any  place,  at  which  he  may  be  required  to  attend,  for  elections  of 
officers  or  other  military  duty."  Revised  Statutes,  Uh  ed..  Vol.  l,p. 
771,  §  22. 

"  For  the  purpose  of  preserving  order  on  the  day  of  parade,  the 
militia  shall  be  considered  as  under  arms  from  the  rising  of  the 
sun,  to  its  setting  on  the  same  day ;  and  shall  be  exempted  from 
arrest  on  civil  process,  during  that  time."  Revised  Statutes,  Uh 
ed.,  Vol.  l,p.  742,  §38. 

"No  person  belonging  to  the  military  forces  shall  be  arrested  on 
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any  civil  process  while  going  to,  remaining  at,  or  returning  from, 
any  place  at  which  he  may  be  required  to  attend  for  military  duty." 
Laws  of  1870,  Gha/p.  80,"§  257. 

The  statute  under  which  members  of  the  legislature  are  privileged 
from  arrest,  provides  as  follows : 

"  Every  member  of  the  legislature  shall  be  privileged  from  arrest  on 
civil  process  during  his  attendance  at  the  session  of  the  house  to 
which  he  shall  belong,  except  on  process  issued  on  any  suit  brought 
against  him  for  any  forfeiture,  misdemeanor,  or  breach  of  trust,  in 
any  office  or  place  of  public  trust  held  by  him. 

"  Each  member  shall  enjoy  the  like  privilege  for  the  space  of 
fourteen  days  previous  to  any  such  session,  and  also  while  going  to, 
and  returning  from,  any  such  session,  provided  the  time  of  such 
going  and  returning  do  not  exceed  fourteen  days. 

"  Each  member  shall  enjoy  the  like  privilege  after  any  adjourn- 
ment of  the  legislature  until  its  next  meeting,  when  such  adjourn- 
ment shall  not  exceed  fourteen  days. 

"  Each  member  shall  enjoy  the  like  privilege  while  absent  with 
leave  of  the  house  to  which  he  shall  belong."  1  R.  S.,  5th  ed.y 
455,  §§  6,  7,  8,  9. 

A  member  of  the  legislature  is  not  privileged  after  he  has,  in 
fact,  reached  home,  although  the  fourteen  days  have  not  expired. 
Colvin  V.  Morgan,  1  John.  Gases,  415 ;  Gorey  v.  Sussell,  4  Wend., 
204. 

The  statute  also  privileges  officers  of  the  legislature,  as  follows : 
"  No  officer  of  either  house,  while  in  actual  attendance  upon  the 
house  shall  be  liable  to  arrest  on  civil  process."  1  S.  8.,  hth  ed., 
445,  §  10. 

Senators  and  representatives  in  congress,  are,  in  all  cases,  except 
for  the  crimes  of  treason,  felony  and  breach  of  the  peace,  privileged 
from  arrest  during  their  attendance  at  the  session  of  their  respective 
houses,  and  in  going  to,  or  returning  from,  the  same.  Gonstitution 
of  the  United  States,  Art.  1,  §  6.  The  privilege  of  members  of 
congress,  under  the  constitution  of  the  United  States  (Art.  1,  §  6), 
is  to  be  construed  strictly,  and  allowed  only  during  their  attendance 
on  their  respective  houses  or  while  actually  on  their  journey  going 
to,  or  returning  from,  the  seat  of  government.  Lewis  v.  £knendorf, 
2  John.  Gases,  222. 
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Immunity  from  arreet  is  a  personal  privilege  which  can  be 
waived ;  and  the  waiver  is  complete  if  the  person  fail  to  claim  it 
at  once,  or  by  .any  act  show  that  he  does  not  intend  to  make  such 
claim.  It  must  be  pleaded  before  answering  upon  the  merits  or  it 
will  be  deemed  waived.  Randall  v.  Orandall,  6  Sill,  B4:2,  note 
553  ;  Pet/rie  v.  Fitzgerald,  1  Daly,  401. 

Foreign  ministers  are  also  privileged  from  arrest,  and  their  goods 
or  chattels  are  not  subject  to  distress,  seizure  or  attachment.  'Bright- 
ley's  Digest  of  Lams  of  U.  8.,  Title,  "  Ambassadms  and  Public 
Minister sy  The  section  of  the  law  on  this  subject  is  as  follows  : 
"  If  any  writ  or  process  shall  at  any  time  hereafter  be  sued  forth 
or  prosecuted  by  any  person  or  persons  in  any  of  the  courts  of  the 
United  States  or  in  any  of  the  courts  of  a  particular  State,  oryby 
any  judge  or  justice  therein  respectively,  whereby  the  person  of 
any  ambassador  or  other  public  minister  of  any  foreign  prince  or 
State,  authorized  and  received  as  such  by  the  President  of  the 
United  States,  or  any  domestic  or  domestic  servant  of  any  such 
ambassador  or  public  minister,  may  be  arrested  or  imprisoned  or 
his  or  their  goods  or  chattels  be  distrained,  seized  or  attached,  such 
writ  or  process  shall  be  deemed  and  adjudged  to  be  utterly  null  and 
void,  to  all  intents,  construction  and  purposes,  whatsoever."  The 
privilege  of  an  attache  to  a  foreign  legation  is  embraced  within 
this  act  {U.  S.  V  .Benner,  Bald.,  234) ;  so  is  that  of  a  secretary  of 
legation.  Exfo/rte  Cahrera,  1  W.  C.  C,  232;  Taylor 'o.  Best,2i> 
Eng.  L.  and  Eg.,  383.  The  privilege  of  a  minister  continues  after 
his  functions  have  ceased  and  he  has  received  his  passports 
{D^ Asaumbriza  v.  Pa/reira,  1  Miles,  366) ;  so  does  that  of  a  charge 
d'affaires  whose  official  duties  have  ceased  on  the  arrival  of  the 
minister  of  his  government.  Dujpont  v  Piohore,  4  Doll.,  321. 
The  minister  of  a  foreign  State  is  privileged  while  traveling  through 
the  territories  of  a  State  to  which  he  is  not  accredited.  All  the 
reasons  which  establish  the  independence  and  inviolability  of  the 
person  of  a  minister,  apply  likewise  to  secure  the  immunities  of 
his  house.  The  coTmtes  of  a  minister  and  of  his  train,  partake  of 
his  inviolability.  ResjmbUcas  v.  De  Longchamps,  1  Doll.,  17. 
The  recognition  by_the  president,  of  a  foreign  minister,  is  con- 
clusive upon  the  judiciary.  TJ.  S.  v.  Ortega,  4  W.  C.  C,  531; 
ZF.  8.  V.  Bermer,  Bald.,  234.    A  foreign  consul  is  not  privileged 
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from  suit  as  is  a  public  minister,  but  he  is  suable  only  in  the  federal 
courts.  IT.  S.  V.  Bama/ra,  2  Doll.,  299  ;  Gorrmwinmealth  v.  Kosloff, 
5S.(&Ii.  545. 

The  privileges  of  foreign  ministers,  have  their  origin  and  support 
in  the  law  of  nations.  The  act  of  congress  was  not  necessary,  nor 
intended,  to  confer  privileges,  neither  does  it  limit  their  extent ; 
its  object  was  to  enforce  these  privileges  and  punish  all  violations 
of  them.     Rolbrook  v.  Henderson,  4  Sarndf.  Slip.  Ct.  N.  Y.,  619. 

This  law  5f  privilege,  is  as  obligatory  on  the  State  courts  as 
upon  those  of  the  United  States;  and  it  is  the  duty  of  .both 
to  quash  proceedings  against  anyone  having  such  privileges.  But 
the  Circuit  Court  cannot  quash  proceedings  against  a  public  minister 
depending  in  a  State  court ;  nor  can  it  in  any  way  interfere  with 
the  jurisdiction  of  the  courts  of  a  State.  Expa/rte  Cabrera,  1  W. 
a  G.,  232. 

Any  person  who  executes  process  on  the  person  of  a  public 
minister,  is  to  be  deemed  an  oificer  within  the  meaning  of  the  law. 
TI.  8.  V.  Benner,  Bald.,  234. 

An  officer  has  no  right  to  break  open  the  outer  door  of  a  man's 
dwelling-house  for  the  purpose  of  serving  civil  process,  without 
license.  The  maxim  of  law  is,  "  every  man's  house  is  his 
castle,"  and  within  it  he  can  claim  the  privilege  from  arrest 
on  civil  process  for  himself,  his  family,  and  all  who  make  it  their 
permanent  home.  A  breaking  open  does  not  necessarily  imply  a 
forcing  of  bolts  or  locks — even  the  lifting  of  the  latch  and  entering, 
may  be  a  breaking.  "  This  principle  was  carried  so  far  in  one  case, 
that  where  a  deputy  sheriff  knocked  at  the  door  of  one  Parkes, 
whose  wife  came  and  opened  the  door  to  see  who  was  there,  and 
the  deputy  and  those  with  him  pressed  in  with  violence  and  arrested 
a  man  who  lodged  in  the  house,  it  was  held  that  the  first  entry  was 
unlawful,  the  opening  of  the  door  being  occasioned  by  craft." 
Cowen's  Treatise,  Part  1st,  p.  512.  But  having  once  entered  the 
house  peaceably,  an  oflBcer  may  break  open  inner  doors  to  make 
an  arrest.  People  v.  Ilubba/rd,  24  Wend.,  369 ;  Curtis  v.  S^ubha/fd, 
4  Hill,  437 ;  Williatns  v.  Spencer,  5  John.,  351 ;  Glover  v.  WMtten- 
hall,  6  Eill,  597. 

A  steady  boarder  or  lodger  who  has  a  room  by  himself,  cannot 
claim  protection  from  the  service  of  civil  process  by  shutting  him- 
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self  within  that  room  if  the  officer  has  made  a  regular  entry  through 
the  outer  door,  and  neither  is  a  previous  demand  of  entrance  to 
such  room  necessary.  Haggerty  v.  Wilier,  16  John.,  287.  The 
outer  door,  however,  affords  such  boarder  or  lodger  the  same  pro- 
tection that  it  does  the  master  of  the  house  and  his  family.  Even 
the  owner  of  the  house,  if  he  has  let  it  reserving  a  room  for  him- 
self, cannot  within  that  room  set  the  officer  at  defiance ;  but,  when 
the  entry  at  the  outer  door  has  been  legal,  he  may  lawfully  break 
such  room  door,  and  this,  without  a  previous  demand  of  entry. 
Williams  v  Spencer,  5  John.,  351. 

A  man's  house  being  a  protection  only  for  himself,  his  family, 
permanent  boarders  and  lodgers,  an  officer  may  break  an  outer  door 
to  arrest  a  stranger  who  flies  to  it  for  refuge,  after  requesting  admis- 
sion and  receiving  a  denial.  But  if  the  officer  break  even  an  inner 
door,  to  search  for  a  stranger,  on  bare  suspicion  of  his  being  there, 
and  the  event  show  that  he  was  not  there,  such  officer  commits  a 
trespass. 

When  an  arrest  has  once  been  made  and  the  defendant  escapes 
without  the  consent  of  the  officer,  he  has  a  right  to  break  open  the 
outer  door  of  the  defendant's  dwelling-house  to  make  a  recapture ; 
and  a  demand  for  entrance  need  not  be  made  when  the  pursuit  is 
fresh  and  the  party  consequently  aware  of  the  object  of  the  officer. 
Allen  V.  Ma/rtin,  10  Wend.,  300. 

The  privilege  which  the  law  allows  to  a  man's  habitation  and 
which  precludes  the  entrance  of  the  sheriff  to  arrest  the  party  unless 
the  outer  door  be  open,  does  not  extend  to  a  store  or  barn  discon- 
nected from  the  dwelling-house  and  forming  no  part  of  the  curti- 
lage. ,  Haggerty  v.  Wilier,  16  John.,  287.  A  curtilage  is  defined 
to  be  the  inclosed  space  immediately  surrounding  a  dwelling-house, 
contained  within  the  same  inclosure. 

In  a  discussion  of  the  principles  here  laid  down,  in  the  case  of 
Oy stead  v.  Shed,  13  Mass.,  page  523,  Chief  Justice  Parker  says  : 
"  The  very  learned  judges,  Foster,  Hale,  and  Cohe,  in  treating  of 
the  inviolability  of  dwelling-houses,  say  that  the  outer  doors  or 
windows  shall  not  be  forced  by  an  officer,  in  the  execution  of  civil 
process  against  the  occupier  or  any  of  his  family  who  have  their 
domicil  or  ordinary  residence  there :  but  that  the  house  shall  not 
be  made  a  sanctuary  for  other  persons ;  so  that,  if  a  stranger,  whose 
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ordinary  residence  is  elsewhere,  upon  a  pursuit,  take  refuge  in  the 
house  of  another,  the  house  is  not  his  castle ;  and  the  officer  may 
break  open  the  doors  or  windows  in  order  to  execute  his  process ; 
and  if  one,  upon  escape  after  an  arrest,  flee  into  his  own  house,  it 
shall  not  protect  him,  &c.  According  to  these  principles,  not  only 
the  children  and  domestic  servants  of  the  occupier  are  of  his  family, 
and  so  entitled  to  protection ;  but  also  permanent  boarders,  or  those 
who  have  made  the  house  their  home,  may  properly  be  considered 
as  a  part  of  the  family. 

"  The  purpose  of  the  law  is,  to  preserve  the  repose  and  tran- 
quillity of  families  within  the  dwelling-house :  and  these  would  be 
as  much  disturbed  by  a  forcible  entry  to  arrest  a  boarder  or  a  ser- 
vant, who  had  acquired,  by  contract,  express  or  implied,  aright  to 
enter  the  house  at  all  times  and  to  remain  in  it  as  long  as  they  please, 
as  if  the  object  were  to  arrest  the  master  of  the  house  or  his  children. 
A  stranger,  or  perhaps  a  visitor,  would  not  enjoy  the  same  protec- 
tion :  for  as  they  have  acquired  no  right  to  remain  in  the  house,  if 
the  occupant  should  refuse  admission  to  the  officer  after  his  purpose 
and  his  authority  were  made  known,  the  law  would  consider  him 
as  conspiring  with  the  party  pursued,  to  screen  him  from  arrest, 
and  would  not  allow  him  to  make  his  house  a  place  of  refuge." 

The  warrant  directs  that  the  defendant,  when  arrested,  be  taken 
before  the  justice.  This  must  be  done  to  give  the  justice  jurisdiction 
of  the  person.  Ool/vin  v.  Luther,  9  Oow.,  61 ;  Bigelow  v.  Stea/rns, 
19  John.,  39  ;  MUla/rd  v.  Oomfield,  5  Wend.,  61. 

The  statute  authorizes  the  constable,  in  case  the  justice  who 
issued  the  warrant  be,  upon  its  return,  absent,  or  unable  to  hear 
or  try  the  cause,  or  in  case  it  shall  be  made  to  appear  to  such  justice 
by  the  affidavit  of  such  defendant  that  such  justice  is  a  material 
witness  in  the  cause,  to  take  the  defendant  before  the  next  justice 
of  the  city  or  town  who  shall  take  cognisance  of  the  cause  and  pro- 
ceed thereon  as  if  the  warrant  had  been  issued  by  him.  R.  S.,  §  19 
{sec.  21).  If,  therefore,  the  justice  who  issued  the  warrant  cannot  hear 
the  cause,  the  officer  should  immediately  take  the  defendant  before 
another  justice  of  the  same  town,  and  by  oath  or  affidavit  show  the 
inability  of  the  justice  who  issued  the  warrant  to  try  the  cause, 
when  such  "  next  justice  "  will  have  jurisdiction.  From  the  opinion 
in  Arnold  v.  Ste&ues,  10   Wend.,  514,  it  seems  that  the  process  is 
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not  spent  when  the  "  next  justice  "  is  also  unable  to  hear  the  cause, 
and  that  a  constable  in  such  case  would  be  authorized  to  take  the 
defendant  before  a  third  justice  of  the  city  or  town.  The  cause  of 
action  in  that  case,  arose  before  the  passage  of  the  statute  under 
consideration,  but  this  is  the  reasonable  construction  of  the  law. 
Fairly  construing  the  present  statute,  the  twelve  hours  mentioned 
therein  as  the  utmost  extent  of  time  that  a  defendant  may  be 
detained,  do  not  commence  running  until  he  is  brought  before 
the  justice  who  proceeds  to  try  the  cause  as  if  the  warrant 
had  been  issued  by  him.  It  would  seem  but  just  to  the  plaintiff, 
that  the  defendant  should  be  detained  in  the  custody  of  the  con- 
stable while  he  is  making  a  hona  fide  effort  to  find  a  magistrate 
to  hear  the  cause. 

The  statute  also  directs  that  the  constable  notify  the  plaintiff  of 
the  arrest  of  the  defendant.  It  may  be  a  verbal  or  a  written 
notification. 

If  both  parties  appear,  the  trial  should  proceed  unless  adjourned 
for  cause.  The  justice  should  allow  the  parties  a  reasonable  time 
to  procure  the  attendance  of  witnesses  and  counsel,  the  constable 
in  the  meantime  detaining  the  defendant  in  custody.  The  provi- 
sion of  the  statute  must  be  borne  in  mind,  however,  that  upon  the 
expiration  of  twelve  hours  from  the  time  the  defendant  shall  be 
brought  before  the  justice,  the  justice  must  direct  his  release,  unless 
within  that  time  the  trial  of  the  cause  shall  have  commenced,  or 
unless  it  shall  have  been  delayed  at  the  instance  of  the  defendant. 

The  plaintiff  must  recollect  on  his  application  for  an  adjournment, 
that  if  his  motion  is  granted  for  a  longer  period  than  twelve  hours, 
the  defendant  is,  at  the  expiration  of  that  time,  released  from  the 
custody  of  the  officer,  although  the  acUon  does  not  abate ;  but  if 
an  adjournment  is  obtained  on  motion  of  the  defendant  or  by  his 
consent,  this  rule  does  not  apply.  Pope  v.  Ha/rt,  35  Barb.,  638 ; 
8.  C,  23  How.,  215. 
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OF  PROCESS  BY  ATTACHMENT. 


The  process  of  attachment  issues,  under  the  Revised  Statutes,  in 
cases  that  relate  to  the  person  of  a  debtor.  The  Non-imprison- 
ment Act  {Law  of  1831),  embraces  such  cases  as  relate  to  the 
property  of  a  debtor. 

By  the  provisions  of  section  24  (§  26)  of  the  Revised  Statutes, 
we  see  that  process  issued  under  this  statute,  must  be  for  causes 
which  relate  to  the  fraudulent  disposition  of  the  person  of  the 
debtor:  the  justice  must  be  satisfied  that  he  has  departed  or  is 
about  to  depart  from  the  county  where  he  last  resided,  and  that, 
with  the  intent  to  defraud  his  creditors  or  to  avoid  the  service  of 
civil  process ;  or  that  he  is  concealing  himself  with  the  like  intent. 

The  Law  of  1831  provides  for  such  additional  cases  as  respect 
the  froAidxhlent  disposition  of  the  property  of  the  debtor :  it  must 
be  made  to  appear  that  he  is  about  to  remove  his  property  from 
the  county,  or  that  he  has  assigned,  disposed  of,  secreted,  or  is 
about  to  assign^  dispose  of  or  secrete,  some  of  his  property,  with 
intent  to  defraud  his  creditors,  and  whether  such  defendant  be  a 
resident  of  this  State  or  not. 

Under  the  Revised  Statutes,  the  application  for  an  attachment 
may  be  made  by  the  creditor  or  his  personal  representatives :  the 
applicant  must  show  by  affidavit  that  his  claim  against  the  debtor 
is  personal,  whether  liquidated  or  not,  that  it  arose  upon  contract, 
or  upon  a  judgment  rendered  within  this  State  amounting  to  one 
hundred  dollars,  or  any  less  sum.  Jurisdiction,  enlarged  hy  sec.  53 
of  the  Code,  to  two  hundred  dollars.    See  also  sec.  71. 

Under  the  Law  of  1831,  the  application  must  be  made  in  the 
same  manner :  the  applicant  must  show  by  affidavit  that  his  claim 
is  for  debt  or  damages  arising  upon  any  contract  express  or 
implied,  or  upon  any  judgment  for  fifty  dollars  or  less  {Jurisdic- 
tion enlarged  hy  Law  of  1842,  chap.  lOT,  to  one  hundred  dolla/rs 
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OT  less,  and  hy  sec.  53  of  the  Code  to  two  hundred  dollars),  and 
that  such  claim  is  over  and  above  all  discounts  which  the  defend- 
ant may  have  against  the  plaintiff,  specifying,  as  near  as  may  be, 
the  amount  or  balance  thereof. 

It  will  be  seen,  then,  that  under  the  Eevised  Statutes,  an  attach- 
ment may  issue,  if,  with  the  intent  to  defraud  his  creditors  or  to 
avoid  the  service  of  civil  process, 

1.  The  debtor  has  departed  from  the  county  where  he  last 
resided ;  or, 

2.  He  is  about  to  depart  therefrom  ;  or, 

3.  He  keeps  himself  concealed. 

It  will  also  be  seen,  that  an  attachment  may  issue,  under  the 
Law  of  1831  and  its  amendments,  whenever  it  shall  appear  to  the 
justice, 

1.  That  the  defendant  is  about  to  remove  from  the  county  any 
of  his  property,  with  intent  to  defraud  his  creditors ;  or, 

2.  That  the  defendant  has  assigned,  disposed  of,  or  secreted,  any 
of  his  property,  with  the  like  intent;  or, 

3.  That  he  is  about  to  assign,  dispose  of,  or  secrete,  any  of  his 
property,  with  the  like  intent ;  and 

4.  Either  that  the  defendant  is  a  resident,  or  a  non-resident,  of 
the  State.  Garrison  v.  Marshall,  44  Sow.,  193 ;  see  also  Taylor  v. 
Heath,  4  Denio,  592. 

But  a  debtor  may  dispose  of  his  person,  or  his  property,  in -any 
of  the  ways  above  mentioned,  and  yet  there  be  no  ground  upon 
which  to  found  an  application  for  an  attachment.  The  nature  of 
the  demamd  must  be  considered.  Under  the  Eevised  Statutes, 
section  25  (sec.  27),  it  must  arise, 

1.  Upon  contract,  whether  the  amount  be  liquidated  or  not ;  or, 

2.  Upon  a  judgment  rendered  within  this  State,  amounting  to 
one  hundred  {two  hundred)  dollars  or  any  less  sum. 

The  Non-imprisonment  Act  multiplied  the  cases  in  which  an 
attachment  could  issue,  to, 

1.  Suits  for  the  recovery  of  any  debt  or  damages  arising  upon 
any  contract,  express  or  implied  ; 

2.  Suits  upon  any  judgment  for  fifty  {two  hundred)  dollars  or 
less. 

Under  both  statutes,  the  application  may  be  made  by  the  creditor, 
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or  his  personal  representatives,  and  under  both,  the  demand  must 
be  against  the  debtor  personally. 

It  follows,  that  an  attachment  cannot  issue  under  either  the 
Revised  Statutes,  or  the  Law  of  1831,  on  a  Remand  for  a  tort. 
Yet,  where  a  judgment  has  been  obtained  for  such  tort,  an  attach- 
ment will  issue  upon  a  demand  arising  upon  such  judgment. 

The  law  provides  for  a  long,  and  a  short,  attachment.  The  two 
processes  are  so  similar  in  most  respects,  as  to  admit  of  conside- 
ration under  one  head,  after  which  the  distinctive  characteristics 
of  short  attachments  will  be  noticed. 

The  Revised  Statutes,  require  the  application  for  an  attachment 
to  be  in  writing.  §  26  {sec.  28).  Neither  the  form,  nor  what  it 
shall  contain,  are  specified.  The  Law  of  1831,  is  also  silent  in 
those  regards.  It  merely  states  in  what  additional  cases  attach- 
ments may  issue,  and  declares  that  all  the  provisions  of  the  Revised 
Statutes,  which  are  not  inconsistent  with  the  act  or  are  not  therein 
expressly  repealed,  are  in  full  force;  hence,  applications  under 
either  law  must  be  in  writing.  The  application  need  state  only 
enough  to  show  the  justice  against  whom  the  applicant  requires  an 
attachment,  and  that  it  is  applied  for  under  the  statutes  then  in 
force,  and  applicable  to  such  proceedings.  The  form  may  be  as 
follows : 


To  P.  F.  Allen,  Esq.,  one  of  the  justices  of  the  peace  of  the 
town  of  Saratoga  Springs,  in  the  county  of  Saratoga : 

I,  Wm.  H.  Brown,  hereby  make  application  to  you,  to  issue  an 
attachment  in  my  favor  (or,  m  my  fa/oor  as  executor  or  adrnmis- 
trator,  etc.,  or,  m  famor  of  John  Doe),  against  the  property  of 
Ambrose  Hillman,  under  and  by  virtue  of  the  provisions  of  the 
several  statutes  of  this  state  in  such  case  made  and  provided. 

WM.  H.  BROWN. 
Dated  the  13th  day  of  December,  1873. 


According  to  the  statute,  the  application  for  an  attachment  may 
be  made  by  any  creditor,  or  by  his  personal  representatwes;  that 
is,  by  his  executors  or  administrators,  etc. 
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The  statute  says,  the  application  may  be  made  by  "  any  credi- 
tor." This,  perhaps,  would  allow  an  application  to  be  made  by  an 
agent  of  the  creditor  having  authority  to  act,  upon  the  principle 
qui  facit  per  aliwm,  facit  per  se.  I  cannot  find,  however,  that 
this  question  has  been  decided,  yet  attachments  have  been  sus- 
tained where  the  application  was  made  by  an  agent,  but  no  objec- 
tion was  taken,  and  the  point  was  not  raised  or  decided.  Millins 
V.  Shqfer,  3  Denio,  60.  So,  on  application  for  a  short  summons. 
Aokermcm  v.  Finoh,  15  Wend.,  652.  It  is  laid  down  both  in 
Cowen's  Treatise  and  Wait's  Law  and  Practice,  that  an  agent  may 
make  the  application,  but  no  authorities  are  cited.  If  the  appli- 
cation is  made  by  an  agent,  it  should  be  signed  after  the  following 
manner :  "  Yernon  Todd,  by  Chas.  H.  TeflFt,  Jr.,  agent  (or  attor- 
ney)."   Millms  V.  Shafer,  3  Denio,  60. 

If  the  application  is  made  without  authority,  but  the  creditor 
afterward  sanctions  it  and  proceeds  with  the  action,  it  will  be  a 
suflBcient  ratification.     Acleerman  v.  Fvnoh,  15  Wend.,  652. 

The  proof  upon  which  an  attachment  issues  must  be  written, 
that  is,  in  the  form  of  an  affidavit.  All  the  statements  must  be  in 
writing — never  verbal.     Comfort  v.  Gillespie,  18  Wend.,  404. 

No  attachment  can  issue  without  a  proper  affidavit  setting  forth 
the  facts  according  to  the  nature  of  each  particular  case,  whether 
the  proceedings  be  under  the  Revised  Statutes,  or  under  the  Non- 
imprisonment  Act. 

The  affidavits  are  a  part  of  the  proceedings  in  the  cause,  and  it 
is  the  duty  of  the  magistrate  to  carefully  preserve  them.  When 
once  presented  to  the  justice,  they  cease  to  be  under  the  control 
of  the  plaintiff.  They  become  part  of  the  records  of  the  case. 
McOoy  V.  Hyde,  8  Gow.,  68. 

It  is  the  best  practice  for  the  magistrate  to  decline  to  draw  the 
affidavit  upon  which  the  application  for  an  attachment  is  founded, 
and  thus  avoid  the  slightest  suspicion  of  interest  in  sustaining 
their  sufficiency.  In  the  administration  of  justice  impartiality  is 
the  first,  and  should  be  the  controlling,  duty  of  a  magistrate.  His 
functions  are  entirely  of  a  judicial  character,  and  in  whatever 
form  his  interest  may  appear,  or  however  slight  its  character,  he 
is  as  actually  disqualified  for  adjudicating  in  the  cause  as  though 
he  were  a  party  in  the  case.     This  was  the  principle  at  common 
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law,  and  it  has  been  enforced  by  statute.  3  R.  8.,  &th  ed.,  466,  §  1. 
The  courts  have  decided  that  this  statute  applies  to  a  justice  as 
well  as  to  a  judge,-  and  that  the  same  reasons  exist  for  its  appli- 
cation. Baldwim  et  al.  V.  McArthur,  17  Barb.,  4:14: ;  Oakley  v. 
Aspinwall  et  al.,  -3  N.  T.,  547 ;  Edwards  v.  Bussell,  21  Wend., 
63.  Another  section  of  the  statute  following  the  one  last  cited, 
reads :  "  No  judge  of  any  court  shall  have  a  voice  in  the  decision 
of  any  cause  in  which  he  has  been  counsel,  attorney  or  solicitor, 
or  in  the  subject-matter  of  which  he  is  interested."  3  B.  S.,  5th 
ed.,  466,  §  8.  Upon  the  same  principle,  this  would  apply  to  justices 
of  the  peace.  Then  the  question  arises,  will  the  statement  of  his 
case  by  a  party,  to  a  justice,  and  the  drawing  of  the  necessary  affi- 
davits by  the  justice,  be  acting  in  the  capacity  of  an  attorney  ? 
Would  not  a  Supreme  Court  judge  disqualify  himself  for  acting 
judicially  in  a  cause  by  drawing  the  papers  in  an  attachment  case  in 
the  Supreme  Court  ?  As  is  stated,  the  best  practice  is  for  the  magis- 
trate to  decline  to  draw  the  papers  upon  which  an  application  for 
an  attachment  is  founded ;  he  thus  protects  himself  from  censure, 
and  places  himself  in  that  attitude  of  impartiality,  which  a  magis- 
trate cannot  strive  too  earnestly  to  attain. 

Affidavits  preliminary  to  the  actual  commencement  of  a  suit, 
or  which  are  used  as  the  foundation  of  a  suit,  should  not  be  entitled. 
The  reason  assigned  is,  that  at, the  time  they  are  taken,  no  cause 
is  pending  in  the  court.     Haight  v.  Turner,  2  John.,  371. 

The  original  affidavits  on  application  for  an  attachment,  cannot 
be  used  as  the  ground  for  a  new  application  in  the  same  case.  If 
the  plaintiff  fails  on  a  first  application  for  an  attachment,  and  he 
desires  to  apply  again,  the  affidavits  must  be  again  sworn  to  by 
the  affiants.  McCoy  v.  Hyde,  8  Cow.,  68^  Cutler  v.  Biggs,  2 
Hill,  409 ;  Boiinson  v.  Sinclair,  1  How.,  106 ;  Colegatev.  Marsh, 
2  How.,  137  ;  Col/uer  v.  VanValen,  .6  How.,  102 ;  Boycev.  Thomp- 
son, 20  John.,  274;  Schemerhornv.  Nohle,  1  Denio,  682;  Prescott 
V.  Boherts,  6  Cow.,  45. 

The  impression  prevails,  that  an  affidavit  should  be  sworn  to 
before  no  officer,  other  than  a  justice  of  the  peace  of  the  same 
county  in  which  the  action  is  brought.  There  can  be  no  objection, 
however,  to  the  affidavit  being  sworn  to  before  any  officer  of  this  State 
authorized  to  administer  oaths,  if  taken  within  his  jurisdiction. 
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The  following  section  of  the  statute  specifies  what  officers  may 
administer  oaths  :  "  Whenever  any  oath  or  affidavit  is  or  may  be 
required'  or  authorized  by  law,  in  any  cause,  matter  or  proceeding 
(except  oaths  to  jurors  and  witnesses  in  the  trial  of  a  cause,  oaths 
of  office,  and  such  other  oaths  as  are  required  by  law  to  be  taken 
before  particular  officers),  the  same  may  be  taken  before  any  judge 
of  any  court  of  record,  any  [justice  of  the  peace  in  towns],  com- 
missioner of  deeds,  or  clerk  of  aty  court  of  record ;  and  when 
certified  by  any  such  officer  to  have  been  taken  before  him,  may 
be  read  and  used  in  any  court  of  law  or  equity,  of  record  or  not 
of  record,  within  this  State,  and  before  any  officer,  judicial,  execu- 
tive, or  administrative,  before  whom  any  such  cause,  matter  or 
proceeding  may  be  pending,  and  affidavits,  to  be  read  in  the 
Supreme  Court,  may  also  be  taken  by  any  commissioner  appointed 
for  that  purpose  by  the  justice  of  the  said  court."  3  R.  S.,  ?>th 
ed.,  474,  §  38  {sec.  49.) 

By  chapter  360  of  the  Laws  of  1859,  notaries  public  are  autho- 
rized to  administer  oaths  and  affirmations  "  in  all  the  cases  where 
the  same  may  now  be  taken  and  administered  by  commissioners 
of  deeds,  and  under  the  same  rules,  regulations,  and  requirements, 
prescribed  to  commissioners  of  deeds,  and  such  notaries'  acts  may 
be  performed  without  official  seal." 

In  the  affidavit  of  the  plaintiff",  the  nature  of  the  claim  against 
the  defendant  must  be  distinctly  set  forth.  It  is  expressly  required 
by  the  statute,  that  the  affidavit  should  state  that  the  demand 
arises  upon  contract  or  upon  judgment,  and  if  this  requirement  is 
not  complied  with,  the  attachment  will  be  irregular.  In  the  mat- 
ter of  William  HoUingshead,  6  Wend.,  553.  But  if  the  claim 
arise  upon  contract,  the  simple  statement  that  it  arises  upon  con- 
tract, is  not  sufficient  in  the  opinion  of  Mr.  Justice  Foster  in 
Stevens  v.  Benton,  39  Row.,  13  ;  S.  C,  2  Lans.,  156.  In  that  case 
the  plaintiff^  made  oath  in  writing  that  the  defendant  was  justly 
indebted  to  him  on  a  demand  arising  upon  contract  in  the  sum  of 
two  hundred  dollars  over  and  above  all  discounts,  &c.,  &c.  Upon 
the  return  day,  o1?jection  .was  taken  to  the  attachment  on  the 
ground  that  the  affidavit  on  which  it  issued  was  insufficient,  and 
the  attachment  wrongfully  issued.  The  justice  overruled  the 
objection.     The  cause  was  then  tried  and  judgment  rendered  in 
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favor  of  the  plaintiff  for  $126.25.  The  defendant  appealed  to  the 
County  Court  for  a  new  trial.  Objection  was  there  raised  that 
the  affidavit  on  which  the  attachment  was  issued  was  insufficient, 
in  that  it  did  not  set  forth  sufficient  facts  and  circumstances  upon 
which  to  found  an  application  for  an  attachment.  The  court 
refused  to  sustain  the  objection.  The  defendant  appealed  to  the 
General  Term.  Justice  Foster,  in  delivering  the  opinion  of  the 
court,  says,  he  holds  the  affidavit  on  which  the  attachment  was 
issued  to  be  defective,  as  "no  fact  or  circumstance  appeared  in  the 
affidavit,  from  which  it  could  be  inferred  that  a  warrant  could  not 
issue,  except  that  the  demand  arose  on  contract,  and  yet  in  many 
cases  of  demands  a  warrant  may  issue  under  the  act  of  1831, 
although  it  arose  on  contract.  The  affidavit  should'  have  shown 
how  it  a/rose  on  ooni/ract,  so  that  the  justice  could  judge  whether 
a  warrant  could  issue  or  not,  but  as  it  was,  the  plaintiff  swore  to 
the  law  instead  of  the  facts."  Morgan  v.  Hmise,  36  How.,  326. 
It  will  be  noticed,  that  the  opinion  states  that  no  fact  nor  circum- 
stance, appeared  in  the  affidavit,  from  which  it  could  be  inferred 
that  a  warrant  could  not  issue,  except  that  the  demand  arose  upon 
contract.  Does  it  not  follow  then,  if  the  affidavit  had  stated  that 
the  action  arose  upon  contract  for  work,  labor  and  services,  done 
and  performed  by  the  plaintiff,  for  the  defendant,  and  at  his  request, 
or  if  it  had  stated  that  it  arose  upon  any  contract  not  within  the 
exceptions  contained  in  the  30th  section  of  the  act  of  1831,  it 
would  have  been  sufficient  from  which  to  "  infer  that  a  warrant 
could  not  issue,"  and  would  have  shown  "Aoiw  it  arose  on  contract  ?" 
Where  a  plaintiff  states  in  his  affidavit,  that  the  defendant  is 
indebted  to  him  on  a  demand  arising  upon  keeping  his  horses,  it,  in 
effect,  describes  a  demand  arising  upon  contract.  Williams  v. 
Barnaman,  19  Aih.,  69. 

In  case  an  attachment  is  desired  where  the  demand  arises  upon 
judgment,  the  affidavit  should  specifically  describe  such  judgment, 
the  title  of  the  action,  the  court,  when  and  where  rendered,  &c. 

Section  71  of  the  Code  provides,  that  "  no  action  shall  be 
brought  upon  a  judgment  rendered,"  &c.  An  attachment  pro- 
ceeding is  the  commencement  of  an  action ;  therefore  an  attach- 
ment cannot  be  granted  upon  a  judgment  rendered  by  a  justice  of 
the  peace,  in  the  same  county,  within  five  years  after  its  rendition. 
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except  in  certain  specified  cases.  (The  Code,  however,  in  prohibit- 
ing the  bringing  of  an  action  in  the  same  county,  upon  a  justice's 
judgment  within  five  years  after  its  rendition,  does  not  forbid  the 
use  of  such  a  judgment  as  a  defense,  set-off  or  counter-claim ;  espe- 
cially by  an  assignee  thereof.  Olarh  v.  Story,  29  Barb.,  295  ; 
Wells  V.  Henshaw,  3  Bosw.  Sup.  Gt.  Hep.,  626.)  No  damage, 
however,  results  to  the  plaintiff  from  this  limitation,  for  an  execu- 
tion may  be  issued  any  moment  on  such  judgment,  and  in  a  much 
shorter  time  than  the  issuance  of  attachment  papers  requires. 
Subdivision  12,  of  section  64,  of  the  Code,  enacts  that  an  execution 
may  be  issued  on  a  judgment  heretofore  or  hereafter  rendered  in  a 
justice's  court  at  any  time  within  five  years  after  the  rendition 
thereof,  and  shall  be  returnable  sixty  days  from  the  date  of  the 
same. 

It  has  been  questioned  whether  the  affidavit  should  state  that 
such  judgment  was  not  rendered  within  five  years  immediately 
preceding  the  application.  This  is  an  unsettled  question.  Mr. 
Wait,  in  his  valuable  work  on  the  Law  a/nd  Practice  in  civil  actions 
and  proceedings  in,  Justices'  Courts,  inclines  to  the  opinion  that 
no  more  is  needed  in  the  affidavit  than  to  state  that  the  demand 
arose  upon  a  judgment.  He  thinks  that  its  rendition  within  the 
five  years,  could  be  pleaded  and  proved  on  the  trial.  May  he  not 
have  overlooked  the  fact  that  it  is  a  question  of  jurisdiction,  and 
will  more  frequently  arise  upon  objections  to  the  sufficiency  of  the 
affidavit?  It  will  be  readily  conceded,  that  if  the  affidavit  does 
not  show  sufficient  facts  and  circumstances  within  the  meaning  of 
the  law,  the  justice  has  no  authority  or  jurisdiction  to  issue  pro- 
cess of  attachment.  "While  the  statute  authorizing  justices  to 
issue  attachments  gives  them  power  to  do  so  upon  affidavit  show- 
ing that  the  plaintiff's  demand  arose  upon  contract,  yet  it  will 
be  seen  that  the  Code,  which  was  passed  since  the  statute,  states- 
explicitly  that  no  action  shall  be  brought  upon  a  judgment  rendered 
by  a  justice  of  the  peace  in  the  same  county  within  five  years  after 
its  rendition,  except  in  case  of  his  death,  resignation,  incapacity 
to  act,  or  removal  from  the  county,  or  that  the  process  was  not 
personally  served  on  the  defendant  or  on  all  the  defendants,  or  in 
case  of  the  death  of  some  of  the  parties,  or  when  the  docket  on 
record  of  such,judgment  is  or  shall  have  been  lost  or  destroyed. 
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These  are  positive  and  plain  exceptions ;  as  much  so  as  are  the 
exceptions  in  the  law  itself,  where  it  states  in  section  31  that  no 
warrant  shall  issue  in  any  case,  in  which,  by  the  provisions  of 
section  30,  an  execution  could  not  issue  against  the  defendant's 
body.  In  the  ca^e  of  Stevens  v.  Benton,  39  How.,  13  {S.  C,  2 
Lansing,  156),  already  commented  upon,  where  the  affidavit  did 
not  show  that  the  demand  was  without  those  exceptions,  it  was 
held  defective.  The  question  is,  does  the  Code  modify  the  statute  ? 
Without  expressing  an  opinion,  I  will  add,  that  it  would  be  the 
safest  practice  to  fully  state  in  the  affidavit,  and  show  to  the  satis- 
faction of  the  justice,  that  the  judgment  upon  which  the  claim  is 
made,  comes  within  one  of  the  exceptions  mentioned  in  the  CodCj 
or  that  it  was  not  rendered  within  the  five  years  immediately  pre- 
ceding the  commencement  of  the  action. 

Section  53,  subdivision  4,  of  the  Code,  enlarges  the  jurisdiction 
of  justices  of  the  peace  in  attachment  cases,  to  two  hundred  dol- 
lars. This  amends  the  Revised  Statutes  and  the  Law  of  1831 
and  those  laws  amendatory  thereof,  so  that  now  an  attachment 
may  issue,  in  the  proper  class  of  cases,  under  the  restrictions  of 
section  71  of  the  Code,  upon  any  demand  for  two  hundred  dollars 
or  any  less  sum  and  upon  a  judgment  rendered  within  this  State 
for  two  hundred  dollars  or  any  less  sum,  if  the  action  is  brought 
under  the  Eevised  Statutes ;  and  upon  any  judgment  for  two  hun- 
dred dollars  or  less,  if  the  action  is  brought  under  the  Non- 
imprisonment  Act. 

If  judgment  is  rendered  upon  an  attachment  for  more  than  two 
hundred  dollars,  such  judgment  will  be  void.  The  ease  of  Matti- 
son  v.  BoMcus,  Hill  <fe  Henio,  321,  in  relation  to  the  amount  for 
which  a  justice  may  render  judgment,  was  decided  before  the 
jurisdiction  of  the  justice  was  extended  by  the  Code  to  two  hun- 
dred dollars,  but  the  principle  remains  the  same.  This  case  also 
decides  that  if  the  plaintiflf's  claim  in  the  attachment  proceedings 
is  sworn  to  be  more  than  the  law  allows  the  justice  to  render 
judgment  for,  an  attachment  cannot  legally  issue.  Justice  Beards- 
ley  says :  "  The  sum  mentioned  in  the  aflidavit  upon  which  this 
attachment  issued,  and  in  the  attachment,  was  one  hundred  and 
five  dollars  and  eighty-seven  cents,  and  the  constable  was  com- 
manded to  attach  property  to  satisfy  that  debt.     This  was  wholly 
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unauthorized ;  a  justice  has  no  power  to  issue  an  attachment  for 
any  sum  exceeding  one  hundred  dollars.  If  he  can  do  so  for  one 
hundred  and  five  dollars,  he  can  for  five  thousand.  The  justice 
plainly  transcended  his  jurisdiction,  and  the  plaintifl"  in  the  attach- 
ment who  procured  it  to  be  issued  and  served,  was  a  trespasser,  and 
cannot  set  it  up  as  a  justification  against  any  person." 

Both  the  Eevised  Statutes,  and  the  Law  of  1831,  require  that 
the  affidavit  of  the  applicant  shall  state  the  indebtedness  of  the 
defendant  over  and  above  all  discounts,  the  Law  of  1831  adding, 
"  specifying  as  near  as  may  be  the  amount  of  such  claim  or  the 
balance  thereof"     Kelly  v.  Archer,  48  Barb.,  68. 

The  demand  must  be  against  the  debtor  personally — due  from 
him  in  his  own  right — and  not  as  executor,  administrator,  trustee, 
&c. ;  otherwise,  the  plaintiff  cannot  obtain  an  attachment,  neither 
could  the  defendant  be  made  to  answer  such  process  in  such  repre- 
sentative capacity.  The  language  of  the  statute  is,  "  against  such 
debtor  personally,"  speaking  of  the  debtor  in  his  individual  cha- 
racter, in  contradistinction  to  the  representative  character  of  an  exe- 
cutor or  administrator,  &c.  Jackson  v.  Walsworth,  1  John.  Gas., 
372 ;  In  the  Matter  of  Hurd,  9  Wend.,  465.  If,  for  any  reason, 
the  law  makes  a  person  acting  in  a  representative  character  per- 
sonally liable,  then  such  process  may  issue.  An  attachment  may 
issue  upon  an  assigned  demand,  if  brought  within  the  provisions 
of  the  statute. 

The  statute  authorizing  the  proceeding  by  attachment,  makes  no 
provision  for  cases  where  the  debtor's  name  is  unknown,  and  the 
proceeding  being  a  statutory  one,  and  summary  in  its  character,  it 
has  been  held  doubtful  if  it  could  be  sustained  against  a  person 
under  a  fictitious  name.  An  attachment  issues  on  proof  to  the 
justice  that  the  defendant  has  committed  a  fraudulent  act ;  and 
how  can  such  a  fact  be  established  of  a  person  who  is  unknown  ? 
And  if  suit  were  commenced  and  judgment  obtained,  there  would 
be  nothing  to  show  against  whom,  in  fact,  the  suit  was  brought. 
McGabe  v.  Doe,  owner  of  the  steamship  "Sarah  Sands,"  2  E.  D. 
Smith,  64 ;  Da/venport  v.  Doady,  3  Aib.,  409. 

When  defendants  are  jointly  liable  for  a  debt,  an  attachment 
may  issue  in  form  against  all  the  debtors  ;  and  if  service  be  made 
upon  one  or  more,  the  statute  allows  a  joint  judgment  to  be 
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rendered  against  all ;  and  an  execution  to  issue  and  levy  to  be 
made  upon  the  joint  property  of  all  the  defendants,  or  upon  the 
separate  property  of  those  defendants  personally  served  with  pro- 
cess, and  such  property  sold  to  satisfy  the  execution.  If  process 
of  attachment  is  not  issued  against  all  of  the  defendants  those 
who  are  personally  served  with  process  may  plead  in  abatement 
the  non-joinder  of  defendants,  and  the  justice  will  be  bound  to 
dismiss  the  action.  If  the  claim  is  due  both  jointly  and  severally, 
the  plaintiff  may  proceed  against  one,  or  all,  of  the  defendants. 

Article  8,  section  3,  of  the  State  Constitution  of  1846,  reads  as 
follows :  "  The  term  corporations,  as  used  in  this  article,  shall  be 
construed  to  include  all  associations,  and  joint  stock  companies, 
having  any  of  the  powers  or  privileges  of  corporations  not 
possessed  by  individuals  or  partnerships.  And  all  corporations 
shall  have  the  right  to  sue  and  shall  be  subject  to  be  sued  in  all 
courts,  in  like  cases  as  natural  persons."  If  corporations  can  be 
sued  in  all  courts  in  like  cases  as  natural  persons,  it  would  seem 
that  an  attachment  could  issue  against  them,  if  a  case  were  made 
out  within  the  law.  In  the  case  of  JoJmston  v.  Cayuga  &  S.  B. 
a.  Co.,  11  Ba/rb.,  621,  Justice  Shankland  remarks,  incidentally, 
for  the  point  was  not  raised  in  the  case,  that  "  the .  provisions 
made  by  statute  for  process  by  warrant,  attachment,  and  short 
summons,  are  for  the  cases  of  natural  persons  sued  as  defendants, 
and  not  corporations.  The  words  *  resident '  and  '  non-resident,' 
used  in  the  statute,  in  respect  of  process  by  warrant  and  short 
summons,  seem  inappropriate  when  applied  to  corporations." 
This  action  was  decided  in  May,  1852.  In  the  case  of  Sherwood 
V.  Sa/ratoga  <&  W.  B.  B.  Co^,  16  Barb.,  650,  decided  in  July,  1852, 
the  plaintiff  brought  an  action  against  the  defendant  by  short 
summons.  Justice  Willard,  in  this  case,  construes  the  statute 
differently.  He  says :  "  This  is  not  a  case  where  a  short  summons 
was  admissible  under  section  33  of  the  Non-imprisonment  Act. 
That  section  gives  a  short  summons  against  a  defendant  only  in 
cases  where  he  resides  out  of  the  county,  and  cannot  be  proceeded 
against  by  warrant  under  the  30th  section  of  the  same  act.  The 
defendant  was  not  exempt  by  virtue  of  the  30th  section,  but  from 
the  very  nature  of  its  being.  The  justice  had  no  jurisdiction  of 
the  corporation  as  a  non-resident.     It  is  only  Upon  the  notion  that 
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the  corporation  might  be  treated  as  an  inhabitant  of  Washington 
county,  that  he  could  entertain  jurisdiction  at  all.  In  my  judg- 
ment, a  railroad  corporation,  whose  road  passes  through  two  or 
more  counties,  may  be  sued  before  a  justice  in  either  county,  pro- 
vided the  process  can  be  served  on  the  proper  officer  in  such 
county.  A  railroad  company  must  be  treated  as  an  inhabitant 
and  freeholder  in  each  county  where  its  track  is  laid."  The 
opinion  of  Judge  Willard  is  concurred  in  by  the  General  Term 
of  the  Common  Pleas  of  the  county  of  New  York,  in  the  case  of 
Wilde  V.  JSr.  Y.  db  H.  R.  E.  Co.,  1  Rilton,  302,  decided  in  May, 
185Y.  Judge  Brady,  in  giving  the  opinion  of  the  court  in  this  case, 
remarks :  "  The  Code,  section  53,  confers  civil  jurisdiction  in  cer- 
tain actions,  of  which  the  present  is  one  ;  and  section  54  declares, 
that  no  justice  of  the  peace  shall  have  cognizance  of  a  eivil  action 
in  certain  cases,  not  including,  however,  actions  against  corpora- 
tions. The  Constitution,  section  3,  of  article  8,  declares,  that  cor- 
porations shall  have  the  right  to  sue,  and  shall  be  subject  to  be 
sued,  in  all  courts,  in  like  cases  as  natural  persons.  There  can  be 
no  doubt  that  an  action  can  be  entertained  against  a  resident  cor- 
poration, and,  as  we  shall  see,  that  such  corporation  may  be  sued 
by  a  non-resident  plaintiff,  by  short  summons.  The  32d  section  of 
the  act  abolishing  imprisonment  for  debt  provides,  that  whenever, 
by  the  provisions  of  section  31  of  that  act,  no  warrant  can  issue,  and 
the  plaintiff  shall  be  a  non-resident  of  the  county,  and  shall  give 
like  proof  of  the  fact,  and  shall  give  the  security  required  by  law, 
the  justice  shall  issue  a  summons,  which  may  be  made  returnable 
not  less  than  two  nor  more  than  four  days  from  the  date  thereof, 
and  shall  be  served,  &c.  In  this  case  the  plaintiff  was  a  non-resi- 
dent, and  complied  with  the  statute  on  obtaining  the  summons, 
and  the  court  below  acquired  jurisdiction  of  the  cause.  This  dis- 
poses of  the  objections  to  the  validity  of  the  plaintiff's  judgment." 
In  the  following  cases,  corporations  are  held  to  be  persons,  inhabit- 
ants, and  residents,  by  construction,  for  the  purpose  of  suing  and 
being  sued.  The  People  v.  Shoemaker,  63  Ba/rb.,  M ;  Stevens  v. 
The  Phcemvx  Ins.  Co.,  44  N.  T.,  149 ;  Conroe  v.  The  National 
Protection  Ins.  Co.,  10  How.,  403,  a/nd  the  cases  there  cited. 

From  the  foregoing,  it  would  seem  that  if  an  action  can  be  brought 
against  a  corporation  as  an  inhabitant  or  freeholder,  person  or  resi- 
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dent  of  a  county,  that  the  status  in  law  of  a  corporation  is  the 
same  as  that  of  an  individual,  and  that  it  can  be  proceeded  against 
by  attachment. 

Section  35,  of  the  Law  of  1831,  provides  that  before  any  attach- 
ment shall  issue,  "  the  plaintiff  shall,  by  his  own  affidavit,  or  that 
of  some  other  person  or  persons,  prove  to  the  satisfaction  of  the 
justice,"  &c.  Thus  it  will  be  seen  that  any  person  having  know- 
ledge of  the  necessary  facts,  may  make  the  affidavit  upon  which 
an  attachment  issues.  By  the  Revised  Statutes,  section  26  (sec. 
28),  the  justice  has  power,  and  it  is  made  his  duty,  "  on  being 
requested  so  to  do,  to  issue  his  subpcena  to  compel  the  attendance 
of  any  witness  forthwith  to  make  such  affidavit."  If  the  com- 
mand in  the  subpcena  is  not  obeyed,  the  magistrate  has  power  to 
punish  the  disobedient  witness,  as  in  other  cases.  The  following 
may  be  used  as  a  form  for  such  subpcBna : 


Saratoga  County,  ss.  : 

To  John  Penfield  and  Edgar  Ham,  greeting :  In  the  name  of 
the  People  of  the  State  of  New  York,  you  and  each  of  you  are 
hereby  commanded  to  appear  forthwith,  personally,  before  me, 
the  undersigned,  a  justice  of  the  peace  of  said  county,  at  my  office 
in  Ainsworth's  Building,  in  the  town  of  Saratoga  Springs,  in  said 
county,  to  make  an  affidavit  of  all  and  singular  those  things,  which 
you  or  either  of  you  may  know  ;  touching  an  application  made  to 
me  by  Timothy  Holmes,  for  an  attachment  against  the  property 
of  Ambrose  Hillman,  or  of  any  facts  and  circumstances  tending 
to  establish  the  grounds  of  said  application.  Given  under  my 
hand,  this  20th  day  of  February,  1874. 

P.  F.  ALLEN, 

Justice  of  the  Peace. 

A  refusal  on  the  part  of  the  witness,  to  appear  and  testify  to 
facts  and  circumstances  material  to  the  application  for  an  attach- 
ment, would  render  him  subject  to  fine  and  punishment. 

In  the  affidavit  to  procure  an  attachment,  facts  and  circum- 
stances should  be  stated ;  inferences,  arguments,  and  hearsay  state- 
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ments,  do  not  afford  the  legal  evidence  upon  which  a  justice  can 
determine  whether  an  attachment  should  issue :  neither  does  the 
belief  of  the  affiant,  except  as  to  the  intent  of  the  debtor  to 
defraud  his  creditors,  and  then,  only,  provided  he  sets  forth  the 
facts  and  circumstances  upon  which  such  belief  is  founded.  John- 
son V.  Moss,  20  Wend.,  145 ;  Fulton  v.  Meaton,  1  Barb.,  552 ; 
Stewart  V.  Brown,  16  Barb.,  367 ;  Dewey  v.  Oreens,  4  Denio,  93 ; 
Tallmom  v.  Bigelow,  10  Wend.,  420 ;  Gamp  v.  Tibbetts,  2  E.  D. 
Smith,  20.  The  affidavit  should  state  positively,  all  the  facts  and 
circumstances  necessary  to  entitle  the  plaintiff  to  an  attachment, 
and  in  addition  thereto,  it  should  state  upon  belief,  that  the  acts 
so  sworn  to,  were  done  by  the  defendant  for  the  purpose  of 
defrauding  his  creditors.  Fulton  v.  Heaton,  1  Barb.,  552;  Ex 
parte  Robvnson,  21  Wend.,  672  ;  Johnson  v.  Moss,  20  Wend.,  145 ; 
Coher  v.  Van  Valen,  6  How.,  102.  It  is  not  sufficient  to  set 
forth  the  facts,  and  leave  it  to  the  justice  to  infer  the  intent.  Com- 
fort V.  Gillespie,  13  Wend.,  404 ;  Miller  v.  Brimkerhoff,  4  Denio, 
118.  The  facte  and  circumstances  sworn  to,  must  be  within  the 
knowledge  of  the  deponent.  Information  derived  from  others  is 
not  evidence.  Tollman  v.  Bigelow,  10  Wend.,  420.  The  admis- 
sions of  the  defendant,  however,  are  always  competent  evidence. 

Where  a  statute  requires  proof,  legal  proof  is  meant ;  and  if  an 
attachment  is  issued  upon  other  than  such  proof,  it  will  be  void. 
The  justice,  upon  application  for  an  attachment,  must  be  satisfied 
from  the  facts  and  circumstances  as  related  in  the  affidavit.  If 
these  are  stated  merely  upon  belief  or  upon  information,  they  are 
insufficient  evidence.  The  affiant's  belief  is  neither  a  fact  nor  a 
circumstance  upon  which  the  justice  can  base  a  legal  decision. 
Ex  parte  Haynes,  18  Wend.,  611.  In  the  case  of  Cadwell  v.  Col- 
gate, 7  Barb.,  253,  the  witnesses  stated  in  their  affidavits  that 
"Woodworth  (the  debter)  then  resided,  out  of  the  State,  as  each  of 
said  persons  verily  believed  to^be  true.  Judge  Parker  says  :  "  This 
was  clearly  insufficient  to  give  jurisdiction.  The  statute  requires 
that  the  facts  and  circumstances  to  establish  the  grounds  on  which 
the  appplication  is  made,  shall  be  verified  by  the  affidavit,  etc. 
Here  no  fact  or  circumstance  was  stated,  and  it  is  no  proof  what- 
ever for  a  witness  to  state  his  belief  of  a  fact,  A.  ma,n  may  be 
able  to  swear  to  his  belief,  when  he  has  no  personal  knowledge  of 
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the  facts  necessary  to  be  established.  Such  testimony  is  never 
received  in  a  court  of  justice."  Decker  v.  Bryant,  7  Barh.,  182  ; 
Matter  of  Faulkner,  4  Hill,  598  ;  Stassler  v.  Fad/rohild,  3  N.  Y., 
41 ;  Van  Alstyne  v.  Erwine,  11  iV^.  Y.,  331 ;  Castellanos  v.  Jones, 
5  N.  Y,  164 ;  Haggart  v.  Morgam,  5  JV.  Y.,  422.  These  deci- 
sions, which  construe  the  Revised  Statutes  in  attachment  cases, 
were  rendered  in  actions  brought  in  courts  of  record.  But  the 
requirements  of  the  act  of  1831  being  the  same  in  this  regard,  in 
relation  to  attachments  in  justices'  courts,  they  may  properly 
guide  the  action  of  these  inferior  courts. 

The  facts  necessary  to  be  set  forth  in  the  affidavit  should  be 
stated  affirmatively  ;  not  by  inference,  nor  by  way  of  description 
or  recital.  Where  an  agent  makes  the  affidavit,  he  must  expressly 
swear  that  he  is  such  agent.  In  the  case  of  Fx  parte  The  Bank  of 
Monroe,  7  Sill,  177,  the  deponent  was  named  in  the  affidavit  as 
agent,  but  it  omitted  to  state  in  direct  terms  that  he  was  such 
agent.  The  court  held  the  affidavit  defective,  on  the  ground  that 
it  did  not  appear  to  have  been  made  by  the  agent.  The  court 
say  :  "Although  the  deponent  is  j;herein  named  as  agent,  this  is  a 
mere  descriptio personcB,  and  there  is  no  oath  to  the  fact  of  such 
agency."  See  also  Cunningham  v.  Croelet,  4  Denio,  71 ;  The  People 
ex  rel.  v.  Perrin,  1  How.,  75.  So,  where  it  is  required  that  the 
affidavit  be  made  by  the  attorney,  the  affidavit  must  state  posi- 
tively that  the  deponent  is  an  attorney.  Fx  parte  Shumway,  4 
Denio,  258 ;  see  People  v.  Pansom,  2  JV.  Y.,  490.  Also,  where 
deponent's  residence  is  a  fact  material  to  be  shown  by  the  affidavit, 
it  is  not  a  siifficient  statement  of  his  resi'denee  to  add  the  name  of 
the  place,  as  matter  of  description  to  his  name,  thus :  "  Giles 
Sanford,  of  the  city  of  Albany,  being  duly  sworn,  says,"  &c. 
The  court  say  :  "  It  is  obvious  that  the  application  contains  no 
statement  or  averment  in  express  terms,  that  Giles  Sanford  resided 
at  Albany.  But  if  the  recital  contained  in  the  application,  of  his 
being  "  of  the  city  of  Albany  "  could  be  held  to  amount  to  a 
positive  or  express  statement  of  the  residence  of  Sanford,  that 
fact  is  not  verified  by  his  affidavit;  there  is  no  oath  to  the  fact  of 
his  residence."  Staples  v.  Fairchild,  3  iV.  Y.,  41.  Following 
this,  is  the  case  of  Payne  v.  Yotmg  et  al.,  8  JV.  Y,  158.  The 
question  decided,  was,  whether  a  certain  application,  made  to  the 
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recorder  of  New  York,  for  an  attachment,  stated  that  the  appli- 
cants were  residents  of  the  city  and  county  of  New  Yorh.  The 
application  commenced  :  "  The  application  of  Charles  L.  Young, 
Jeremiah  B.  Taylor  and  James  W.  Healey,  all  of  the  city  of  New 
York,"  &c.  It  was  verified  by  Taylor,  as  follows :  "Jeremiah  B. 
Taylor,  one  of  the  above  applicants,  being  duly  sworn,  says  ;  that 
the  matters  stated  in  the  above  application,  are  true  of  his  own 
knowledge."  It  was  insisted  that  the  affidavit  of  Taylor,  verified 
all  of  the  matters  stated  in  the  application.  The  opinion  of  the 
court,  is  as  follows  :  "  I  think  that  it  is  a  mistake  to  say,  that  the 
fact  of  residence  of  the  applicant,  is  a  matter  stated  in  the  appli- 
cation; and  therefore,  there  is  no  oath  to  the  fact  of  residence. 
It  is  a  jurisdictional  fact."  "  Averments  of  facts  upon  which 
jurisdiction  in  such  and  in  similar  cases  depends,  must  be  positive, 
and  it  is  not  sufficient  that  jurisdiction  may  be  inferred  argument- 
atively,  from  what  appears  in  the  application  or  petition." 

Facts  and  circumstances  as  evidence  of  the  existence  of  the 
grounds  upon  which  the  attachment  is  to  be  issued,  must  be  set 
forth  in  the  affidavit.  To  allege,  for  instance,  that  the  debtor  has 
departed,  or  that  he  is  about  to  depart  from  the  county  where  he 
last  resided,  with  intent,  &c.,  is  not  sufficient ;  such  facts  and  cir- 
cumstances must  be  stated,  as  will  establish  these  grounds.  Johnson 
V.  Moss,  20  Wend.,  145 ;  Me  parte  Bobinson,  21  Wend.,  672  ;  Stewart 
V.  Brown,  16  Barh.,  367 ;  Cadwell  v.  Colgate,  7  Barh.,  253. 

If  the  ground  of  the  application  be  the  concealment  of  the 
debtor,  with  intent  to  avoid,  &c.,  the  affidavit  must  state  such  facts 
and  circumstances  as  will  support  that  ground.  From  the  case  of 
Dudley  v.  Staples,  15  John.,  196,  decided  in  1818,  under  the 
statute  then  existing — which  was  in  substance  the  same  as  our 
Revised  Statute — we  see  that  the  mere  fact  of  not  being  able  to 
serve  a  single  warrant  upon  a  traveler,  who  for  many  reasons 
might  wish  to  avoid  the  arrest  without  being  chargeable  with  an 
intent  to  defraud  his  creditors,  is  not  that  kind  of  evidence  of  con- 
cealment contemplated  by  the  statute.  Judge  Co  wen  remarks, 
upon  this  case,  in  part  1  of  his  Treatise,  page  487:  "But  I  should 
conceive  that  in  ordinary  cases,  diligent  but  unsuccessful  search 
by  an  officer,  in  order  to  make  a  personal  service  of  a  justice's 
process,  would  be  the  most  satisfactory  kind  of  evidence  upon 


68  ATTACHMENTS. 

which  to  issue  an  attachment,  especially  so  when  connected  with 
other  suspicious  acts  and  circumstances.  It  exhibits  one  of  the 
specific  cases  supposed  by  the  statute — a  concealment  to  avoid  the 
service  of  civil  process."  If  the  ofBcer  should  embody  such  a 
statement  in  an  affidavit,  it  would  be  the  best  evidence  that  could 
be  offered  of  a  concealment  of  the  debtor. 

A  mere  return  to  an  execution  that  the  defendant  cannot  be 
found,  is  not  sufficient  evidence  of  the  concealment  of  the  debtor 
with  a  fraudulent  intent.  In  the  case  of  Vosburgh  v.  Welch,  11 
John.,  174,  it  appeared  that  the  defendant,  as  justice,  issued  an 
attachment  against  Vosburgh,  without  oath.  Previous  to  the  issu- 
ance of  this  attachment,  Welch  had  issued  an  execution  against 
Vosburgh  on  a  judgment  obtained  before  him,  on  which  execution 
the  constable  had  returned  that  neither  the  goods  nor  the  body  of 
the  defendant  could  be  found.  Welch  contended  that  this  was 
sufficient  proof  of  Vosburgh  having  absconded,  to  warrant  the 
issuance  of  the  attachment.  The  court  held,  that  the  evidence 
upon  which  the  justice  acted  was  insufficient;  that  it  did  not 
amount  even  to  the  information  of  the  constable  that  the  debtor 
was  concealed,  with  intent  to  defraud  his  creditors,  or  to  avoid 
being  served  with  process  ;  that  the  return  of  the  constable  on  an 
execution  against  the  debtor,  was  not  satisfactory  proof  within  the 
meaning  of  the  law  ;  and  the  justice  must  be  considered  as  having 
issued  the  attachment  without  any  proof  whatever  of  the  conceal- 
ment required  by  the  act,  and,  of  course,  without  any  authority. 

In  all  cases  where  the  attachment  issues  on  the  ground  of  con- 
cealment, with  intent,  &c.,  the  affidavit  should  state  that  the  pro- 
cess which  the  defendant  avoids,  is  a  civil  process.  In  the  case  of 
Lynde  v.  Montgomery,  15  Wend.,  461,  it  was  held  that  an  attach- 
ment issued  by  a  justice  against  a  debtor,  keeping  himself  con- 
cealed to  avoid  the  service  of  civil  process,  was  not  supported  by 
an  affidavit  that  he  kept  himself  concealed  to  avoid  the  service  of 
a  warrant  issued  under  the  fourth  section  of  the  act  to  abolish 
imprisonment  for  debt,  &c.,  unless  it  also  affirmatively  appeared 
that  he  was  charged  only  with  an  intent  to  commit  a  fraud,  or  with 
fraudulently  contracting  the  debt :  unless  it  so  appear,  as  the  pro- 
cess miay  ie  criminal,  it  consequently  is  not  shown  that  the  debtor 
concealed  himself  to  avoid  the  seryice  of  ci^il  process. 
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The  departure,  or  being  about  to  depart,  or  concealment,  applies 
only  to  the  county  where  the  debtor  last  resided — that  is,  the 
departure  must  be  from  that  county,  or  the  concealment  within  it. 

The  intention  to  defraud  creditors  by  the  disposition  of  pro- 
perty, must  be  affi/rmativehj  shown  ;  otherwise  the  disposition  will 
be  presumed  legal.  Miller  v.  Brinkerhoof,  4  Denio,  118  ;  Mott 
V.  Lawrence,  9  Ahb.,  196  ;  Fulton  v.  Heaton,  1  Barb.,  552 ;  8tew- 
artv. Brown,  16  Barb.,  367 ;  Taylor  v.  EarJcer,  1  K  D.  Smith,  391. 
Kfrima  fade  case  within  the  provisions  of  the  statute  must  be 
made  out- — that  is,  the  facts  and  circumstances  must  clearly  evi- 
dence such  a  fraudulent  intent  as  is  contemplated  by  the  statute. 
Thus,  an  affidavit  for  an  attachment  on  the  above  ground,  setting 
forth  that  the  defendant  has  executed  a  mortgage  of  a  part  of  his 
property  and  refused  to  confess  a  judgment  or  give  security  for 
the  demand,  declaring  a  determination  to  manage  his  property 
himself,  is  not  sufBcient.  And  although  a  judgment  rendered  in 
a  cause  commenced  by  an  attachment  issued  on  such  an  affidavit, 
would  be  upheld,  as  valid  until  reversed,  yet  on  certiorari  the 
court  above  would  reverse  it,  on  the  ground  of  the  insufficiency  of 
the  affidavit.     Connell  v.  Lasscelles,  20  Wend.,  77. 

In  the  case  of  Wilson  v.  Britton,  26  Barb.,  562,  the  plaintiff's 
affidavit  stated  that  the  defendant,  while  attempting  to  compro- 
mise with  one  of  his  creditors,  told  him  that  if  he  would  not 
accept  a  specified  proportion  of  his  demand,  he  would  go  home 
and  make  an  assignment  of  his  property  and  that  the  plaintifi^s 
would  not  get  anything  of  their  claims ;  that  he  would  put  his 
property  out  of  his  hands  sooner  than  pay  them  more  than  33-J- 
per  cent  of  the  amount  of  their  debt.  The  court  say :  "  The 
defendant  probably  meant  by  the  emphatic  representation  of  the 
course  which  he  intended  to  pursue,  to  induce  the  plaintiffs  and 
his  other  creditors,  to  compromise  their  claims,  and  to  save  him 
the  necessity  of  making  an  assignment.  But,  however  strenu- 
ously he  might  have  urged  this  upon  their  attention,  it  amounted 
to  nothing  more  than  that  he  was  determined,  if  they  did  not 
compromise,  to  make  an  assignment.  This  was  the  whole  sub- 
stance of  it,  and  we  cannot  pronounce  this  to  be  a  threat  to  make 
a  fraudulent  disposition  of  his  property  unless  we  are  prepared  to 
stigmatize  that  as  fraudulent  which  the  law  expressly  sanctions." 
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In  the  case  of  Anderson  v.  O'Reilly,  54  Ba/rb.,  620,  where  the 
circumstances  were  that  the  defendant  when  called  upon,  on  seve- 
ral occasions,  to  pay  the  plaintiff's  debt,  put  him  off,  stating  that 
her  husband  every  night  took  all  the  money  which  she  had  received 
during  the  day  and  paid  it  to  persons  from  whom  she  had  bought 
goods,  which  payment  was  disproved  by  affidavit,  it  was  held,  that 
the  act  of  the  defendant  in  allowing  her  husband  to  take  posses- 
sion of  all  her  money,  coupled  with  a  falsehood  as  to  the  purpose 
for  which  he  took  it,  was  to  be  deemed  done  with  intent  to  defraud 
her  creditors ;  that  she  was,  therefore,  amenable  to  the  charge  of 
having  "disposed  of"  her  "property  with  intent  to  defraud" 
them  ;  and  that  consequently  the  plaintiff  was  entitled  to  a  war- 
rant of  attachment,  under  the  provisions  of  section  229  of  the  Code. 

It  is  not  necessary,  however,  that  the  facts  stated  in  an  affidavit 
for  an  attachment,  under  the  act  of  1831,  should  be  decisive  of  a 
design  on  the  part  of  the  debtor  to  assign  or  dispose  of  his  pro- 
perty with  the  intent  to  defraud  his  creditors.  It  is  sufficient  if 
they  legally  aim  or  tend  to  sustain  that  averment.  Cooney  v. 
Whitfield,  41  How.,  6 ;  Talcott  v.  Rosenberg,  8  All.,  N.  S.,  287. 
In  the  former  case  it  was  held  that  the  facts  and  circumstances 
there  stated,  taken  together,  furnished,  while  uneontroverted,  suffi- 
cient evidence  upon  the  point  of  the  Aef&D.A2iu.i^s,  fraudulent  intent 
respecting  the  disposition  of  his  property  to  uphold  the  attach- 
ment. This  was  a  decision  of  the  General  Term  of  the  Common 
Pleas  of  the  county  of  New  York,  and  the  proposition  is  quite  as 
broad  as  the  courts  will  ever  sustain. 

The  statute  requires  the  plaintiff'  to  prove  the  facts  and  circum- 
stances entitling  him  to  an  attachment,  to  the  satisfaction  of  the 
justice.  This  means  that  the  proof  must  be  sufficient  to  satisfy 
the  magistrate  judicially.  The  justice  must  act  upon  legal  evi- 
dence, and  that  evidence  must  be  contained  in  tlie  papers  pre- 
sented to  him.  He  cannot  act  upon  his  own  knowledge  of  any 
facts  connected  with  the  action,  however  well  founded  it  may 
be — he  is  coniined  to  the  evidence  before  him.  Mott  v.  Lawrence, 
9  All.,  196 ;  Stewart  v.  Browif,  16  Barl.,  367 ;  Frost  v.  WiUard, 
9  Barl.,  440 ;  Money  v.  Tolias,  12  John.,  422 ;  Burlingham  v. 
Deyer,  2  John.,  188  ;  Rosekrans  v.  Van  Antwerp,  4  Johns.,  226. 

"  It  is  the  duty  of  courts  of  justice,  if  the  provisions  of  the  law 
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ate  to  be  respected  and  maintained,  to  resist  the  seemingly  grow- 
ing disposition  to  make  applications  for  attachments,  as  well  as  for 
other  provisional  remedies,  upon  very  imperfect  proofs."  Skiff  v. 
Stewart,  39  How.,  385.  Judge  Cowen,  in  his  Treatise,  part  1, 
page  481,  alluding  to  the  case  of  Tallmam,  v.  Bigelow,  10  Wend., 
420,  thus  dilates  upon  this  subject :  "  I  may  safely  assert,  from  a 
no  very  limited  experience  in  suits  instituted  by  this  kind  of  pro- 
cess, that,  in  nine  cases  out  of  ten,  attachments  are  issued  upon 
affidavits  equally  defective  with  those  in  the  case  referred  to.  You 
will  seldom  find  a  fact  alleged  in  the  afiidavit.  The  plaintiff  is 
always  particular  to  state  his  suspicions  and  ieUef,  without  setting 
forth  a  single  fact  or  circumstance,  save  perhaps  a  rumor  in  the 
neighborhood  or  general  information,  upon  which  that  suspicion  or 
belief  is  grounded.  I  am  aware  that  suits  commenced  by  attach- 
ments are,  in  most  cases,  hasty  proceedings.  *  *  * 
****         *         *         **** 

But  the  mere  fact,  that  applications  for  attachments  are  hasty  pro- 
ceedings, is  not  enough  to  justify  a  violation  of  the  simplest  and 
most  familiar  rules  of  evidence.  It  should  be  recollected  that  an 
attachment  is  an  extraordinary  and  summary  process,  given  only 
in  extreme  cases ;  and,  for  this  reason  alone,  greater  caution  should 
be  exercised  in  resorting  to  this  mode  of  proceeding." 

"While  it  is  necessary  that  the  affidavit  should  state  facts  and  cir- 
cumstances sufiicient  to  authorize  the  issuance  of  an  attachment, 
it  is  not  necessary  that  it  should  show  such  sufficiency  beyond  a 
doubt,  in  order  to  protect  the  magistrate  from  damages  in  an 
action  of  trespass.  It  is  enough  in  such  collateral  action,  if  the 
legal  evidence  be  merely  colorable;  the  justice  would  have  juris- 
diction of  the  case,  so  that  the  judgment  would  be  valid  until 
reversed.  Such  proof  would  probably  protect  the  justice,  and  all 
others  acting  under  the  judgment.  Yosburgh  v.  Welch,  11  John., 
175  ;  Loder  v.  Phelps,  13  Wend.,  46 ;  Ex  parte  Robinson,  21 
Wend.,  672  ;  Miller  v.  Brinkerhoff,  4  Denio,  118  ;  Frost  v.  Wil- 
la/rd,  9  Barb.,  440  ;  Stewart  v.  Brown,  16  Barb.,  367 ;  Golver  v. 
Van  Valen,  6  How.,  102. 

The  magistrate  should  be  careful  to  have  the  legal  evidence 
upon  which  he  grants  the  attachment  appear  in  the  moving  papers, 
so   that  if  appealed,    the   court   of  review   may   correctly  judge 
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whether  the  facts  were  legally  suiBcient  to  justify  him  in  issuing 
the  attachment.  As  the  court  above,  decides  the  case  upon  ques- 
tions of  law,  the  preliminary  papers  should  contain  all  the  facts 
and  circumstances  stated  in  the  court  below. 

The  term,  venue,  as  applied  to  an  affidavit,  means  the  county  in 
which  the  affidavit  is  sworn  to.  For  example  :  Saratoga  county, 
ss.  The  letters  ss.,  are  an  abbreviation  of  the  words  Uoet  and  soi/re, 
and  mean,  when  used  to  usher  in  the  facts  in  an  affidavit — it  is  per- 
mitted to  know. 

In  Cooh  V.  Staats,  18  Barb.,  407,  it  was  decided  at  General 
Term  that  the  venue  is  an  essential  part  of  an  affidavit,  and  is 
prima  facie  evidence  of  the  place  where  the  affidavit  was  taken. 
An  affidavit  without  a  venue  is  a  nullity,  although  sworn  to  before 
an  officer  whose  residence  is  mentioned  in  the  jurat.  Justice 
Johnson,  in  the  case  of  Lane  v.  Morse,  6  How.,  394,  says  :  "  An 
affidavit  should  show  upon  its  face  that  it  was  made  before  some 
officer  competent  to  take  affidavits  and  within  some  place  where 
he  was  authorized  by  law  to  administer  an  oath.  This,  at  least, 
would  seem  to  be  necessary  to  show  a  legal  verification."  "  No 
presumption  arises  that  an  affidavit  has  been  made  at  any  particu- 
lar place  within  the  State ;  nor,  indeed,  that  it  was  made  within 
the  limits  of  the  State,  where  no  place  is  mentioned."  1  Barb. 
Chan.  Prac,  601. 

Where  the  venue  in  an  affidavit  is  laid  in  one  county,  and  the 
officer  before  whom  it  is  sworn  resides  in  another — held  bad,  for 
want  of  jurisdiction.  Davis  v.  Rich,  2  Sow.,  86;  Sandland  v. 
Adams,  2  How.,  127;  Snyder  v.  Olmstead,  2  How.,  181 ;  Cook  v. 
Staats,  18  Bark,  407. 

The  jurat  is  the  clause  at  the  foot  of  the  affidavit,  showing 
when,  and  before  whom,  it  was  sworn. 

As  to  whether  it  is  essential,  that  the  officer  should  sign  the 
jurat,  and  that  it  should  contain  his  official  description,  see  J'ack- 
son  ex  dem.  Root  v.  Stiles,  3  Gaines,  128 ;  Livingston  v.  Cheetham, 
2  John.,  479  ;  Chase  v.  Edtoards,  2  Wend.,  283 ;  The  People  ex  rel. 
Churchill  et  al.  v.  Rensselaer  C.P.,  6  Wend.,  543. 

An  affidavit,  where  nothing  appears  to  show  that  it  was  taken 
out  of  the  jurisdiction  of  the  officer  belore  whom  it  was  sworn, 
will  be  presumed  to  have  been    taken   witliin    the  limits  of  his 
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jurisdiction.  Pa/rker  v.  Baker,  8  Pcdge,  428.  And  where  the 
name  of  the  county  in  the  venue  was  left  blank  and  the  oath  was 
signed  "  O.  O.,  Commissioner  of  Deeds,"  without  specifying  the 
city  or  county,  on  its  being  shown  that  0.  was  a  commissioner  of 
deeds  of  Albany  county,  held  :  that  as  the  oiEcer  was  authorized 
to  administer  the  oath  only  within  the  city  of  Albany,  the  legal 
presumption  was,  that  he  had  not  violated  his  duty  and  administered 
it  elsewhere. 

The  officer  may  administer  the  oath  to  the  affiant  in  the  follow- 
ing words  :  "  You  do  swear  that  the  contents  of  the  affidavit 
subscribed  by  you,  are  true."  Or,  in  case  of  affirmation  :  "  You 
solemnly  and  sincerely  declare  and  affirm,  that  the  contents,  &c." 

An  affidavit,  is  defined  to  be  a  statement  or  declaration  reduced 
to  writing,  and  sworn  to  or  affirmed  before  some  officer  who  has 
authority  to  administer  an  oath.  Yet  it  has  been  decided  in  the 
law  courts,  that  the  subscription  of  the  name  of  the  affiant  is 
unnecessary,  where  his  name  is  recited  at  the  beginning  of  the 
affidavit,  and  where  the  jurat  is  signed  by  an  officer  duly  authorized 
to  take  affidavits.  Saff  v.  Spioer,  3  Caines,  190;  Jackson  v. 
Virgil,  3  John.,  589. 

In  chancery,  however,  it  has  been  held  that  all  bills,  answers, 
petitions,  and  affidavits,  must  be  subscribed  by  the  party  who  verifies 
them,  "  for  without  such  signature,  it  would  be  difficult,  if  not 
impossible,  to  sustain  a  prosecution  for  perjury  ;  especially,  where 
no  persons  other  than  the  deponent  and  the  officer  administering 
the  oath  were  present,  when  the  former  was  sworn."  Hathawa/y 
V.  Soott,  11  Paige,  173. 

An  affidavit  showing  grounds  under  the  Revised  Statutes  and 
also  under  the  act  of  1831,  will  authorize  the  issuance  of  an  attach- 
ment under  either :  but  if  a  summons  be  issued  against  the  defend- 
ant, it  will  be  presumed  that  it  was  issued  in  conformity  with  the 
act  of  1831.     Revnmiller  v.  Skidmore,  Y  Lans.,  161. 

The  statute  requires  the  grounds  for  the  issuance  of  the  attach- 
ment to  be  stated  in  the  affidavit,  that  the  magistrate  may  know 
how  to  proceed  upon  the  return  day  of  the  process ;  for  if  the 
attachment  issues  under  the  Revised  Statutes,  and  the  property  of 
the  debtor  is  seized  by  the  officer  but  no  personal  service  is  or 
can  be  made  upon  the   defendant,  the  justice  must  proceed  upon 
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the  return  day  the  same  as  he  would  upon  the  return  day  of  a 
summons.     Stewart  v.  Brown,  16  Ba/rb.,  367. 

But  if  the  attachment  issues  under  the  Law  of  1831,  and  no 
personal  service  is  made  on  the  defendant,  but  the  property  is 
attached  and  the  defendant  does  not  appear  on  the  return  day  of 
the  process,  then  the  magistrate  must  issue  a  summons  against  the 
debtor.  Upon  the  return  of  this  summons  either  personally  served, 
or  that  the  defendant  cannot  be  found  after  diligent  inquiry,  the 
justice  may  proceed  in  the  case.  If  the  defendant  appear  on  the 
return  day,  no  summons  can  be  issued,  nor  can  a  summons  be 
issued  if  the  attachment  and  inventory  are  personally  served. 
Hosenfield  v.  Howard,  15  Barb.,  546  ;  Taylor  v.  HarTcer,  1  E.  D. 
Smith,  391 ;  Conway  v.  HitcKkins,  9  Barb.,  378. 

As  the  grounds  stated  in  the  affidavit  govern  the  magistrate  in 
his  action  on  the  return  day,  the  plaintiff  should  decide  under 
which  law  he  will  proceed  and  frame  his  affidavit  accordingly.  If 
the  grounds  stated  in  the  affidavit  should  bring  the  case  under  both 
the  Revised  Statutes  and  the  Law  of  1831,  the  plaintiff  may,  on 
the  return  day,  elect  under  which  he  will  proceed ;  but  the  material 
facts  to  give  the  justice  jurisdiction,  under  either  the  Revised 
Statutes  or  the  Law  of  1831,  must  be  stated.  In  such  cases,  the 
rule  of  law  that  the  statute  must  be  strictly  complied  with,  will  be 
rigidly  enforced  by  the  courts.  Garrison  v.  Marshall,  44  How., 
193. 

The  law  gives  no  direction  which  kind  of  a  summons — long  or 
short — may  be  issued  by  the  justice  upon  the  return  day,  when  pro- 
ceeding under  the  Law  of  1831.  If  a  case  is  made  for  a  short 
summons,  there  can  be  no  doubt  that  it  is  the  proper  process. 
Where  the  law  provides  for  the  issuance  of  a  summons,  it  means 
a  long  or  a  short  summons,  as  the  residence  of  the  parties  may 
justify. 

Attachments  issued  under  the  Revised  Statutes,  and  the  Law  of 
1831,  are  the  original  process  by  which  suits  are  commenced,  and 
as  the  jurisdiction  of  the  magistrate  under  those  laws  depends  upon 
the  facts  set  up  in  the  affidavits,  the  sufficiency  of  such  affidavits 
is  necessarily  a  jurisdictional  question,  and  if  they  fail  to  state  facts 
sufficient  to  confer  jurisdiction,  the  defect  cannot  be  supplied,  either 
by  amendment  or  supplemental  affidavits.  Judge  Cowen,  in  the  case 
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oi  Ackermcmv.  Much,  15  Wend.,162,8a,j6:  "It  is  clear  that  a  justice 
cannot  by  amending  a  proceeding  in  a  particular  which  is  necessary 
to  give  him  jurisdiction,  acquire  an  authority  nunc  pro  tunc." 

It  has  been  held  in  attachment  cases  under  the  Code,  that  the 
original  affidavits  may  be  amended,  and  that  supplemental  affida- 
vits may  be  read  to  assist  in  making  out  a  case  under  its  provisions, 
but  such  decisions  are  based  upon  the  ground  that  under  the  Code 
an  attachment  is  not  an  original  process ;  that  by  it  a  suit  is  not 
commenced,  but  that  it  is  a  remedy  in  a  suit  already  commenced. 
Wurman  v.  Walter,  13  How.,  348 ;  Genin  et  al.  v.  Tompkins,  12 
Barb.,  265. 

Where  the  defendant  intends  to  object  to  the  affidavit  of  the 
plaintiff  or  to  any  of  the  papers  in  the  case,  he  should  do  so  before 
pleading,  by  special  objection,  for  if  he  pleads  the  general  issue, 
lie  waives  the  question  of  regularity  and  is  concluded  by  such  plea 
from  raising  it  on  appeal.  This  does  not  apply,  however,  to  an 
■objection  to  the  jurisdiction  of  the  court.  Dewey  v.  Greene,  4 
Denio,  93  ;  Fifft  v.  Culver,  3  Hill,  180;  Fanning  v.  Trowl/ridge, 
6  Hill,  428.  In  the  case  of  Culver  v.  Van  Yalen,  6  How.,  102,  it 
is  held  that  where  opportunity  is  given  for  objections  and  none  are 
made,  but  the  party  whose  duty  it  is  to  object  remains  silent,  all 
reasonable  intendments  will  be  made  by  a  court  of  review  to  uphold 
the  judgment.  The  ease  cites  Jenhs  v.  Smith,  1  N.  Y.,  90,  and 
Baldwin  v.  Calkins,  10  Wend.,  167.  In  the  latter  case,  the 
Supreme  Court  held,  that  an  omission  to  object,  would  even 
authorize  the  inference  of  a  fact  necessary  to  confer  regularity. 
Consent  cannot  give  jurisdiction  but  cures  irregularity.  The 
statute  should  be  followed  strictly,  and  under  objection,  the  justice 
should  dismiss  the  proceedings  unless  its  provisions  have  been  com- 
plied with. 

"  The  rule,  applicable  to  all  inferior  and  limited  tribunals,  is, 
that  their  jurisdiction  is  never  presumed,  but  on  the  contrary  must 
be  alleged  and  proved.  "When  the  jurisdiction  of  the  court  or 
officer  is  made  to  depend  on  the  return  of  process  in  a  given  form, 
or  proof  of  a  particular  fact,  and  the  return  is  not  substantially  in 
the  form  prescribed,  or  the  fact  is  not  proved,  the  court  or  officer 
does  not  acquire  jurisdiction,  and  the  proceedings  are  utterly  void." 
Stone  V.  Miller,  62  Barh.,  430  ;  Money  v.  Tobias,  12  John.,  422 ; 
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Smith  v.  Luce,  14  Wend.,  237.  If  the  defendant  does  not  appear, 
the  magistrate  should  be  extremely  cautious  in  his  proceedings,  for 
in  such  a  case  the  law  holds,  in  effect,  that  all  objections  are  taken 
which  could  possibly  have  been  taken,  had  the  defendant  been 
present  And  where  the  proceedings,  in  such  a  case  are  found  to 
be  either  irregular  or  void,  the  magistrate  should  dismiss  the  action. 
It  has  been  held  that  where  the  process  is  void,  the  magistrate  is 
personally  liable  for  all  damages  which  may  result  from  the  issuance 
of  such  process.  So  held  where  a  bond  was  not  given.  Dcmis  v- 
Marshall,  14  Ba/rh.,  96.  The  rule  as  to  the  liability  of  the  justice 
is,  that  where  he  has  no  jurisdiction  whatever  and  undertakes  to 
act,  his  acts  are  coram  non  judioe  and  void ;  as  void  as  if  he  were 
mot  a  justice.  If  he  has  jurisdiction,  but  errs  in  exercising  it,  then 
his  aete  are  not  void  but  only  voidable.  In  the  former  case,  he  is 
personally  liable;  in  the  latter,  not.  Case  v.  Shepherd,  2  Johns. 
Cases,  27 ;  Butler  v.  Potter,  17  John.,  145 ;  SMnnon  v.  KeUey,  18 
W.  Y.,  355 ;  Bigelow  v.  Stearns,  19  Wend.,  39 ;  Vosburgh  v. 
Welch.,  11  Johns.,  175 ;  Adkins  v.  Brewer,  3  Cow.,  206 ;  Rogers 
"v.  Muliner,  6  Wend.,  597 ;  Hoose  v.  Sherrill,  16  Wend.,  33.  Jus- 
tice Bronson,  dissents  from  the  principle  laid  down  in  the  last  two 
cases. 

If  the  defendant  intends  to  make  objections  to  the  regularity  of 
the  attachment  papers,  he  should  do  so  distinctly  and  specifically, 
and  state  every  and  all  of  his  objections  and  state  them  separately, 
for  if  he  neglect  to  offer  them  in  the  court  below,  he  waives  them, 
and  is  precluded  urging  them  on  appeal. 

The  justice  may  dismiss  the  action  at  any  time  before  entering 
judgment. 

In  the  case  of  Field  v.  Mc  Yichar,  9  John.,  130,  McViekar  sued 
out  an  attachment  against  Field,  as  a  debtor  concealed  within  the 
county  with  intent  to  defraud  creditors  and  to  avoid  process,  &c. 
The  attachment  was  regular  and  both  parties  appeared  on  the  return 
day.  Field  pleaded  in  abatement,  that  at  the  time  of  the  issuance 
of  the  attachment  he  was  not  concealed,  &c.  The  plaintiff  demur- 
red. The  justice  overruled  the  plea  in  abatement,  and  Field  left 
the  court  without  making  any  further  defense.  McYickar  proved 
his  demand  and  the  justice  gave  him  judgment.  On  certiorari  it 
was  held,  that  the  objection  could  not  prevail.     "  If  the  attachment 
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proceedings  were  regular,  which  in  this  case  was  not  questioned, 
the  justice  had  no  power  to  supersede  the  attachment,  but  must  on 
the  return  thereof,  proceed  to  hear  the  cause,  as  on  any  other  pro- 
cess."    Mott  V.  Lawrence,  9  Abb.,  196. 

The  case  of  8chroepel  v.  Taylor,  10  Wend.,  196,  was  an  action 
of  trover.  Taylor  sued  Schroepel  for  two  horses  and  other  pro- 
perty deposited  with  Schroepel  by  a  constable,  who  had  taken  the 
same  by  virtue  of  two  attachments  against  Taylor.  The  cause 
came  up  on  error  from  the  Common  Pleas  to  the  Supreme  Court. 
The  court  held,  that  the  attachment  having  been  issued  upon  due 
proof  and  security,  was  a  valid  process  and  a  justification  to  the 
officer  and  to  those  who  acted  at  his  instance  or  under  his  autho- 
rity. Chief  Justice  Savage  in  delivering  the  opinion  of  the  court 
said  :  "  Had  the  defendant  in  the  attachment  here,  appeared  before 
the  justice  and  shown  the  fact  of  his  residence  in  another  county, 
and  the  other  facts  which  appeared  on  the  trial  of  this  cause,  he 
would  have  been  entitled  to  a  judgment  in  his  favor." 

These  cases  seem  to  decide,  that  facts  legally  established  in  the 
plaintiff's  affidavits  in  attachment  suits,  cannot  be  controverted 
by  pleading  in  abatement,  but  may  be  shown  in  defense  on  the 
trial  of  the  case,  where  denied  by  plea.  And  it  seems  to  me  that 
the  case  of  Shannon  v.  Comstock,  21  Wend.,  457,  sustains  this 
position.  In  that  case,  Justice  Co  wen  says,  in  delivering  the 
opinion  of  the  court :  "  But  certainly  the  affidavit  was  not  con- 
clusive. It  was  still  open  to  be  met  by  the  defendants,  on  proof 
that  it  was  made  under  a  plain  mistake.  That  was  admitted,  and 
the  justice  should,  therefore,  have  dismissed  the  suit."  Here  was 
the  fact  of  the  non-residence  of  the  defendant,  sworn  to  in  the 
affidavit  of  the  plaintiff,  which  was  sufficient  to  give  the  justice 
jurisdiction,  yet  on  the  return  day  it  was  admitted  to  be  untrue. 
Certainly,  then,  the  fact  authorizing  the  magistrate  to  issue  pro- 
cess was  not  legally  established,  and,  as  the  court  said,  the  justice 
should  have  dismissed  the  suit.  The  admission  of  the  residence  of 
the  defendant,  divested  the  justice  of  authority  to  entertain  the 
proceedings.  It  was  a  jurisdictional  question.  The  process  was  a 
warrant,  but  the  principle  is  applicable  to  attachments. 

If  the  defendant  is  a  resident  of  the  county  where  the  applica- 
tion for  an  attachment  is  made,  the  justice  must  issue  what  is 
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called  a  long  attacliment ;  that  is,  one  returnable  not  less  than  six 
nor  more  than  twelve  days  from  the  date  of  its  issuance.  It 
depends  upon  the  residence  of  the  defendant  and  not  upon  that  of 
the  plaintiff,  whether  a  long  or  a  short  attachment  should  issue. 
Section  33  of  Loajo  of  1881 ;  Johnson  v.  Mo«s,  20  Wend.,  145 ; 
Smith  V.  Weed,  20  Wend.,  184 ;  Bowne  v.  Mellor,  6  Hill,  496 ; 
Thom,j>son  v.  Sayre,  1  Denio,  175 ;  Oa/rrison  v.  Marshall,  44 
Mow.,  193. 

The  following  form  of  affidavit  may  be  used : 


Saeatoga  County,  ss.  : 

Timothy  Holmes,  being  duly  sworn,  says,  that  Ambrose  Hillman 
is  justly  indebted  to  this  deponent  on  a  demand  arising  upon  con- 
tract {here  state  the  natv/re  of  the  dema/nd,  as  for  instance,  for  work, 
labor,  and  services)  (or,  upon  a  judgment,  and  if  so,  describe  the 
judgment  fully),  in  the  sum  of  *  *  *  *  *  dollars,  as  near 
as  this  deponent  can  estimate  the  same,  over  and  above  all  discounts 
which  the  said  Hillman  has  against  him  ;  that  the  application  for 
an  attachment  against  the  property  of  the  said  Hillman  which 
accompanies  this  affidavit,  is  made  on  the  ground  {if  under  the 
Revised  Stalmtes),  that  the  said  Hillman  has  departed  from  the 
county  of  Saratoga  where  he  last  resided,  with  intent  to  defraud  his 
creditors  or  with  intent  to  avoid  the  service  of  any  civil  process  ; 
{or,  on  the  ground  that  the  said  Hillman  is  about  to  depart  from 
the  county  of  Saratoga  where  he  last  resided,  with  intent  to  defraud 
his  creditors  or  with  intent  to  avoid  the  service  of  any  civil  process ; 
or,  on  the  ground  that  the  said  Hillman  keeps  himself  concealed 
within  the  county  of  Saratoga  where  he  last  resided,  with  intent 
to  defraud  his  creditors  or  with  intent  to  avoid  the  service  of  any 
civil  process ;)  oe  {if  vm,der  the  Law  of  1831,)  on  the  ground  that 
the  said  Hillman  is  about  to  remove  his  property  from  the  county 
of  Saratoga  with  intent  to  defraud  his  creditors ;  {or,  on  the  ground 
that  the  said  Hillman  has  assigned,  disposed  of,  or  secreted  his 
property,  with  intent  to  defraud  his  creditors ;  {or,  on  the  ground 
that  the  said  Hillman  is  about  to  assign,  dispose  of,  or  secrete  his 
property,  with  intent  to  defraud  his  creditors :  and  deponent  further 
says,  that  the  said  Hillman  is  a  resident  {or  a  non-resident^  of  the 
State  of  New  York.) 
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And  deponent  further  says,  {Jiere  set  forth  such  facts  and  circum- 
stances as  bring  tlie  case  upon  any  of  the  foregoing  grounds,  and 
which  prove  a  fraudulent  intent!) 

And  deponent  further  says,  that  he  believes  the  acts  so  done  by 
the  said  Hillman,  were  done  with  the  intention  of  defrauding  his 
creditors.  TIMOTHY  HOLMES. 

Sworn  and  subscribed  before  me  this 
20th  day  of  February,  1874. 

John  Foley, 

Justice  of  the  Peace. 

A  bond  is  a  sealed  instrument.  Chief  Justice  Kent  in  Warren 
V.  Lynch,  5  John.,  238,  says :  "  A  seal,  according  to  Lord  Coke,  is 
wax  with  an  impression.  A  scrawl  with  a  pen  is  not  a  seal  and 
deserves  no  notice.  Sigillum  est  cera  impressa,  quia  cera  sine 
impressions  non  est  sigillum.  The  law  has  not  indeed  declared  of 
what  precise  materials  the  wax  shall  consist ;  and  whether  it  be  a 
wafer,  or  any  other  paste  or  matter  suiEciently  tenacious  to  adhere 
and  receive  an  impression,  is  perhaps  not  material."  See  also  Van 
Santwood  v.  Sandford,  12  John.,  197. 

By  reference  to  the  Eevised  Statutes,  §  27  (sec.  29),  and  the  Law_ 
of  1831,  §35,  it  will  be  seen  that  before  an  attachment  can  issue, 
the  applicant  must  execute  and  deliver  to  the  justice  a  bond  with 
sufficient  surety  in  the  penalty,  under  the  former  law,  of  two  hun- 
dred dollars,  and  under  the  latter,  of  at  least  one  hundred  dollars, 
conditioned  to  pay  the  defendant  all  damages  and  costs  which  he 
may  sustain  by  reason  of  the  issuance  of  such  attachment,  if  the 
plaintiff  fail  to  recover  judgment  thereon  ;  and  if  such  judgment 
be  recovered,  that  such  plaintiff  will  pay  the  defendant  all  moneys 
which  shall  be  received  by  him  from  any  property  levied  upon  by 
such  attachment  over  and  above  the  amount  of  such  judgment 
and  interest,  and  costs  thereon. 

It  will  be  noticed,  that  beside  the  costs  of  defending  the  attach- 
ment suit,  the  defendant  is  entitled  to  recover  on  the  bond  all 
damages  that  he  may  have  sustained  by  the  wrongful  seizure  and 
detention  of  his  property.  Dunning  v.  Humphrey,  24  Wend.,  31. 
The  liability  of  a  party  for  costs  and  damages  extends  to  the  final 
determination  of  the  cause,  though  carried  to  the  appellate  courts. 
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The  plaintiff  in  the  attachment,  binds  himself  to  pay  all  damages 
and  costs  that  the  defendant  may  sustain  by  reason  of  its  issuance, 
if  he  fail  to  recover  judgment  thereon.  Ball  v.  Cfardner,  21 
Wend.,  270.  The  bond  is  further  conditioned,  that  if  the  plaintiff 
recover  judgment,  he  will  pay  the  defendant  whatever  moneys  he 
may  receive  from  the  property  levied  upon,  in  excess  of  the 
amount  of  such  judgment,  with  the  interest  and  costs. 

The  bond  need  not  be  signed  by  the  plaintiff.  The  Revised 
Statutes  expressly  provide  for  its  being  executed  by  the  applicant 
and  surety ;  the  language  of  the  Kon-imprisonment  Act  is,  that 
it  shall  be  executed  by  the  plaintiff,  or  some  one  in  his  behalf,  with 
surety.  In  the  former  case  the  applicant  must  execute ;  in  the 
latter  it  may  be  by  th.&  pla-mtiff  or  any  other  person. 

The  signatures  of  the  parties  executing  the  bond,  should  be 
opposite  the  seals.  The  seals  and  the  signatures  should  follow 
after  the  condition  of  the  bond  and  not  after  the  penal  part  of  it, 
although  in  the  case  of  Meed  v.  Drake,  7  Wend.,  345,  where  the 
obligor  signed  his  name  and  affixed  his  seal  in  the  space  between 
the  penal  part  of  the  bond  and  the  condition  thereof,  it  was  held 
that  the  bond  was  valid.  The  facts  in  that  case  were,  that  mutual 
bonds,  of  which  this  was  one,  were  executed  and  delivered  by  the 
parties  on  an  agreement  to  arbitrate  certain  matters.  The  condition 
was,  to  abide  by  the  award  made  and  was  written  and  read  as  a 
part  of  the  instrument  at  the  time  of  the  execution  and  delivery ; 
held,  that  the  condition  was  as  much  a  part  of  the  instrument  as 
if  the  signature  had  been  at  the  foot  of  it.  See  also,  Williams  v. 
Ba/rnaman,  19  Abb.,  69. 

In  the  case  of  Millvns  v.  Shafer,  3  Denio,  60,  suit  was  com- 
menced by  attachment  under  the  Law  of  1831.  A  bond  was 
given  :  "  Know  all  men  by  these  presents,  that  we,  Jacob  Shafer 
by  "Walter  Shafer,  his  agent,  and  Eussel  G.  Dorr  and  Walter 
Shafer,  are  held,"  &c.,  and  was  executed  thus :  "  Walter  Shafer, 
agent  for  Jacob  Shafer  [l.  s.J  ;  Walter  Shafer  [l.  s.J  ;  Eussel  G. 
Dorr  [l.  s.]."  Held,  "  It  was  the  bond  of  the  agent,  Walter 
Shafer,  individually,  and  another  person,  given  on  behalf  of  the 
plaintiff,  and  as  such  satisfies  the  statute,  although  the  plaintiff 
may  not  have  been  bound  by  it."  It  must  be  remembered  that 
this  decision  was  rendered  in  a  case  brought  under  the  Law  of 
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1831,  which  provides  that  the  plaintiff  or  some  one  in  his  behalf, 
shall  execute  the  bond. 

The  form  of  the  bond,  may  be  as  follows  : 

Know  all  men  by  these  presents,  that  we,  Chas.  H.  Tefft,  Jr. 
and  Theodore  M.  CoUer,  are  held  and  firmly  bound  unto  Ambrose 
Hillman  in  the  sum  of  *  *  *  *  hundred  dollars,  to  be  paid 
to  the  said  Hillman,  or  to  his  certain  attorney,  executors,  adminis- 
trators or  assigns,  to  which  payment  well  and  truly  to  be  made, 
we  bind  ourselves,  our  heirs,  executors  and  administrators,  jointly 
and  severally,  firmly  by  these  presents.  Sealed  with  our  seals. 
Dated  the  20th  day  of  February,  1874. 

"Whereas,  an  application  has  been  made  by  Wm.  H.  Brown  in 
his  favor  {or,  in  his  favor  as  executor,  administrator,  &o.,  or,  in 
fa/oor  of  John  Doi),  to  James  S.  B.  Scott,  Esq.,  a  justice  of  the 
peace  of  the  town  of  Saratoga  Springs  in  the  county  of  Saratoga, 
for  an  attachment  against  the  property  of  the  said  Ambrose  Hill- 
man, in  pursuance  of  the  provisions  of  the  statutes  of  the  State  of 
New  York,  in  such  case  made  and  provided : 

Now,  therefore,  the  condition  of  this  obligation  is  such,  that  if 
the  said  Wm.  H.  Brown  {or,  the  said  Wm.  H.  Brown  as  executor 
or  admimistrator,  &c.,  or,  the  said  John  Doe),  shall  pay  the  said 
Ambrose  Hillman,  all  damages  and  costs  which  he  may  sustain  by 
reason  of  the  issuance  of  said  attachment,  if  the  said  Wm.  H. 
Brown  {or,  the  said  Wm.  H.  Broxon  as  administrator  or  executor, 
&c.,  or,  the  said  John  Doe),  shall  fail  to  recover  judgment  thereon  ; 
and  if  such  judgment  be  recovered  and  the  said  Wm.  H.  Brown 
{or,  the  said  Wm.  H.  Brown  as  administrator  or  executor,  <&c.,  or,, 
the  said  John  Doe),  shall  pay  the  said  Ambrose  Hillman  all 
moneys  which  shall  be  received  by  him  from  any  property  levied 
upon  by  such  attachment,  over  and  above  the  amount  of  such 
judgment  and  interest,  and  costs  thereon,  then  this  obligation  to 
be  void,  otherwise  of  force. 

CHAS.  H.  TEFFT,  Je.         [l.  s.] 

THEODOEE  M.  COLLEE.  [l.  s.] 
Sealed  and  delivered  ) 
in  presence  of       j 

James  S.  B.  Scott, 

6  Justice  of  the  Peace. 
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I  approve  of  Chas.  H.  Tefft,  Jr.,  and  Theodore  M.  Coller,  as 
sureties  in  the  foregoing  (or,  within)  bond. 

JAMES  S.  B,  SCOTT, 

Februa/ry  Wth,  1874.  •  Justice  of  the  Peaoe. 

A  regular  bond  is  indispensable  to  give  the  justice  jurisdiction 
in  all  cases  of  attachment,  whether  under  the  Eevised  Statutes  or 
the  Law  of  1831 ;  and  whether  the  defendant  is  a  resident  or  a 
non-resident.  Taylor  «.  Heathy  4  Denio,  592;  Damisv.  Ma/rshall, 
14  Ba/rh.,  96 ;  Bennett  v.  Brown,  4  N.  T.,  254;  S.  C,  20  Jf.  Y., 
99 ;  S.  C,  31  Ba/rb.,  158.  The  bond  must  be  such  as  the  statute 
requires.  No  agreement,  nor  promise  to  pay  damages,  &c.,  not 
even  an  advance  of  money,  will  satisfy  the  law.  The  statute  is 
mandatory,  not  directory.  Homan  v.  Brinkerhoff,  1  Denio,  184 ; 
Kelhj  V.  Archer,  48  Ba/rb.,  68. 

By  referring  to  the  form  given  for  a  bond  in  attachment  cases,  it 
will  be  seen  that  the  characters  in  which  the  parties  stand,  are 
particularly  described.  Such  description'  is  necessary,  and  its 
omission,  or  any  essential  misstatement  thereof,  will  render  the 
bond  defective.     Comfort  v.  Gillespie,  13  Wend.,  404. 

The  statute  ( Vol.  3,  Uh  ed.,  476,  §  48  \_sec.  59] )  applicable  to 
this  subject  is  explicit,  and  reads  as  follows :  "  No  sheriff  or  other 
officer  shall  take  any  bond,  obligation  or  security,  by  color  of  his 
office,  in  any  other  case  or  manner  than  such  as  are  provided  by  law ; 
and  any  such  bond,  obligation  or  security,  taken  otherwise  than  is 
herein  directed  shall  be  void."  See  Warner  v.  Bacey,  20  John., 
74 ;  Sloan  v.  Case,  10  Wend.,  370 ;  STcellvnger  v.  Yendes,  12  Wend., 
306 ;  Barnard  v.  Viele,  21  Wend.,  88. 

The  Law  of  1831,  requires  the  penalty  of  the  bond  to  be  in  the 
sum  of  at  least  one  hundred  dollars.  Under  the  Revised  Statutes 
a  penalty  in  the  sum  of  two  hundred  dollars  is  required.  The 
plain  intent  and  meaning  of  the  law  is,  that  a  bond  should  be  taken 
which  will  secure  the  defendant  from  all  damages  and  costs,  both 
present  and  prospective. 

It  will  be  seen  by  reference  to  the  form  of  the  bond,  that  the 
sureties  are  mentioned  in  the  body  of  it.  This  is  the  usual  and 
legal  form,  although  it  has  been  held  that  an  appeal-bond  was 
valid  where  the  name  of  the  surety  was  not  written  in  the  body 
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of  the  instrument.  It  is  enough  in  any  contract,  that  the  intent 
of  the  party  clearly  appear,  though  it  be  not  expressed  fully  and 
particularly.  The  act  of  executing  a  bond  expresses  a  full  intent 
to  bo  bound  by  its  terms.  This  view  of  the  case  is  not  only 
reasonable,  but  is  supported  by  authorities.  Ex  parte  Fulton,  7 
Cow.,  484 ;  Becker  v.  Judson,  16  N.  T.,  489 ;  Williams  v.  Barna- 
mam,,  19  Abh.,  69. 

The  law  does  not  absolutely  require  more  than  one  surety  on 
the  bond.  Williams  v.  Barnamiam,,  19  AM).,  69.  But,  whether 
there  are  one  or  more,  the  justice  should  be  satisfied  that  they  are 
perfectly  responsible  for  the  amount  which  may  be  required  of 
them. in  case  the  plaintiff  does  not  sustain  his  action.  The  magis- 
trate should  remember  that  the  sureties  may  be  called  upon  to 
pay  not  only  the  costs  which  may  be  rendered  in  the  court  below, 
but  on  appeal,  and  the  damages  arising  in  consequence  of  the 
attachment  suit.  The  bond  is  conditioned  that  the  sureties  pay 
the  defendant  all  the  damiages  and  costs  which  he  may  sustain  by 
reason  'of  the  issuance  of  the  attachment.  The  prospective  costs 
and  damages  should  be  taken  into  account  in  determining  the 
sufficiency  of  the  sureties,  for  the  measure  of  damages  is  not  the 
mere  taxable  costs  in  the  suit;  the  obligee  may  recover  his 
da/mages  at  la/rge  for  the  seizure,  detention  and  deterioration  of 
his  goods,  &c.,  &c.  OowerCs  Treatise,  Pa/rt  2,  998 ;  Dunning  v. 
Humphrey,  24  Wend.,  30  ;  Ball  v.  Oa/rdner,  21  Wend.,  270 ;  Ben- 
nett V.  Brown,  31  Ba/rh.,  158 ;  S.  C,  4  N.  Y.,  254 ;  8.  C,  20  N. 
Y.,  99. 

The  approval  of  the  sureties  by  the  justice  must  be  in  writing 
upon  the  bond.    JR.  S.,  ^27  {sec.  29.) 

The  bond  must  be  executed  and  delivered  to  the  justice  before 
an  attachment  can  issue.  This  is  necessary  to  give  him  jurisdic- 
tion ;  otherwise  he  would  be  a  trespasser.  An  error  in  this  regard 
cannot  be  cured  by  executing  a  bond  after  the  warrant  of  attach- 
ment has  been  issued.  "  A  justice  cannot,  by  amending  a  pro- 
ceeding in  a  particular  which  is  necessary  to  give  him  jurisdiction, 
acquire  an  authority  nvmc  pro  time.'"  Ackermam,  v.  Fvmh,  15 
Wend.,  652.  But  where  a  bond  has  been  issued  and  such  bond 
does  not  conform  to  the  statute  in  all  respects,  "the  same  shall  be 
deemed  sufficient,  if  it  conform  thereto  substantially,  and  does  not 
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vary  in  any  matter  to  the  prejudice  of  the  rights  of  the  party  to 
whom  or  for  whose  benefit  such  bond  shall  have  been  given."  3 
R.  S.,  6tA  ed.,  870,  §  35.  And  the  court  "  may,  on  the  application 
of  all  the  obligors  therein,  amend  the  same  in  any  respect,  and 
such  bond  shall  thereupon  be  deemed  valid  from  the  time  of  the 
execution  thereof."     3  B.  S.,  Uh  ed.,  870,  §  36. 

It  will  be  seen  that  the  application  to  amend  must  be  made  by 
all  the  obligors ;  that  is  to  say,  by  both  principal  and  surety,  or  by 
all  who  have  signed  the  instrument.  The  safest  practice  would  be, 
for  the  justice  to  state  in  his  minutes  the  application  to  amend, 
specifying  the  alterations  proposed,  and  the  names  of  the  obligors 
who  apply,  with  their  consent  and  agreement  to  execute  the  bond 
as  amended.  Shcuw  v.  Lawrence,  14  Mow.,  94  ;  Potter  v.  Baker, 
4  Paige,  290. 

The  justice  has  power  to  amend  a  clerical  mistake,  even  under 
objection  of  the  defendant.  Where  an  attachment  suit  was  com- 
menced and  on  the  return  day  the  defendant  appeared  and  objected 
that  the  amount  of  the  debt  was  not  stated  in  the  attachment  and 
prayed  that  the  suit  abate ;  and  the  justice  instead  of  granting  the 
motion  amended  by  inserting  the  words  ^^ fifty  dollars  "  as  the  sum 
sworn  to,  and  then  proceeded  to  hear  the  proofs  of  plaintiff  (the 
defendant  refusing  further  to  appear),  and  rendered  judgment  in 
favor  of  plaintiff,  held ;  that  the  amendment  made  by  the  justice 
was  clearly  such  an  one  as  it  became  his  right  and  duty  to  make. 
He  has  power  to  amend  clerical  mistakes  in  process  issued  properly 
by  him.  Wea/r  v.  Van  Alstyne,  14  Wend.,  230.  A  justice's  court 
possesses  the  same  power  to  amend  as  courts  of  record,  as  appears 
from  Revised  Statutes,  5th  edition,  volume  3,  page  426,  section  1. 
Brace  v.  Benson,  10  Wend.,  213. 

"Where  the  plaintiff  does  not  succeed  in  the  attachment  action, 
the  defendant  may  bring  an  action  on  the  attachment-bond,  and 
recover  all  the  damages  and  costs  which  he  has  sustained  by  reason 
of  the  issuance  of  the  attachment.  In  one  attachment  action,  the 
usual  bond  was  given,  and  goods  and  chattels  to  the  value  of  $300, 
were  attached,  kept,  and  detained,  for  the  space  of  sixty  days,  and 
subsequently  the  attachment  suit  was  discontinued.  The  defendant 
brought  suit  on  the  bond,  alleging  that  he  had  been  subjected  to 
great  expense  in  his  defense  of  the  suit,  and  that  the  bondsmen 


ATTACHMENTS.  85 

had  neither  paid  damages  nor  costs.  The  bondsmen  pleaded  non 
damnificatus  except  as  to  ten  dollars,  and  as  to  that,  a  tender  before 
suit  brought.  It  was  held,  that  besides  the  costs  of  defending  the 
attachment,  the  plaintiflp  was  entitled  to  such  damages  as  a  jury 
might  think  he  had  sustained,  by  the  wrongful  seizure  and  denten- 
tion  of  his  property.  If  it  was  taken  out  of  his  possession,  he 
should  be  entitled  to  the  value  of  it ;  if  seized  and  left  in  his  posses- 
sion, to  such  damages  as  might  be  awarded  for  the  unlawful  inter- 
meddling with  the  property.  Dunning  v.  Humphrey,  24  Wend., 
30.  The  plaintiff,  however,  is  not  entitled  to  recover  the  value  of' 
the  property  seized  by  virtue  of  the  attachment,  if  he  has  not  been 
dispossessed  ;  and  where  it  is  not  shown  that  he  has  been  subjected 
to  costs,  he  is  entitled  to  only  nominal  damages.  Oroat  v.  Gilles- 
pie, 25  Wend.,  383 ;  S.  P  Wilson  v.  Oroutt,  11  Faige,  578.  Where 
the  property  is  wrongfully  taken,  the  subsequent  appropriation  of 
it  by  a  sale  on  execution  in  favor  of  the  wrong-doer,  will  not  save 
the  party  from  answering  in  damages  to  the  full  value  of  the  pro" 
perty.     Oiis  v.  Jones,  21  Wend.,  394. 

Where  property  was  seized  and  removed  by  virtue  of  an  attach- 
ment, and  the  plaintiff,  having  been  nonsuited  on  the  trial,  imme- 
diately sued  out  another  attachment,  upon  which  the  officer  who 
served  the  first,  seized  the  same  property,  in  his  own  possession 
on  the  second  attachment,  and  afterwards  sold  it  on  the  execution 
in  that  suit  ;  in  an  action  on  the  bond  given  on  the  issuance  of  the 
first  attachment,  held,  that  the  defendants  were  entitled  to  show 
the  appropriation  of  the  property  on  the  process  in  the  second 
attachment  suit,  in  reduction  of  damages.  The  plaintiff  in  the 
suit  on  the  bond,  sought  to  recover  the  value  of  the  property 
attached — not  the  costs  and  damages  for  detention.  £J(wl  v. 
Spooner,  3  Denio,  246. 

Where  an  attachment-suit  for  any  cause  is  illegally  commenced, 
thus  rendering  the  process  void,  the  defendant  may  either  bring 
an  action  of  trespass,  or  waive  the  wrong  and  take  his  remedy  on 
the  bond.  So  held,  where  in  the  case  of  a  non-resident,  the  justice 
issued  a  long,  instead  of  a  short,  attachment.  See  Bowne  v.  Mellor, 
6  Hill,  496. 

If  the  plaintiff  in  the  attachment-suit  does  not  succeed  in  obtain- 
ing judgment  before  the  justice,  the  property  attached  must  be 
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returned  to  the  defendant,  notwithstanding  the  plaintiff  brings  an 
appeal  from  the  finding  of  the  justice  or  jury.  If  the  property  is 
not  returned,  the  defendant  may  bring  trover,  after  demand,  or 
replevin  for  the  goods  not  returned.  In  the  case  of  Moore  v. 
Somerindyke,  1  Silt.,  199,  it  is  held,  that  it  is  the  duty  of  the 
officer  to  take  and  hold  the  property  to  satisfy  any  judgment  that 
may  be  recovered  on  the  attachment ;  that  as  soon  as  it  is  estab- 
lished that  no  judgment  can  be  recovered  thereon  in  favor  of  the 
plaintiff,  the  right  to  retain  the  goods  ceases,  and  the  defendant  in 
the  attachment  is  entitled,  upon  demand,  to  have  them  restored  to 
his  possession. 

The  following  is  the  form  of  attachment : 

SAEAToaA  County,  ss.  : 

The  People  of  the  State  of  New  York,  to  any  constable  of  said 
county,  greeting  :  "Whereas,  Noah  C.  Vibbard  {or,  Noah  0.  Vii- 
bard  as  executor  or  administrator,  &c.)  has  made  application  to 
me,  P.  F.  Allen,  Esq.,  one  of  the  justices  of  the  peace  of  said 
county,  for  an  attachment  in  his  favor  (or,  in  hisfamor  as  executor, 
administrator,  &c.,  or,  in  favor  of  John  Doe),  against  the  pro- 
perty of  Ambrose  Hillman,  according  to  the  provisions  of  the 
statutes  of  the  State  of  New  York,  in  such  case  made  and  pro- 
vided, for  a  debt  of  *  *  *  *  *  dollars,  being  the  amount 
sworn  to  by  the  applicant,  which  debt  arose  upon  contract  {or, 
upon  a  judgm.ent),  and  the  requisite  proof  by  affidavit,  and  a  bond 
with  sufficient  surety,  duly  approved  by  me,  having  been  made, 
executed  and  delivered  to  me  : 

You  are,  therefore,  commanded  to  attach  so  much  of  the  goods 
and  chattels  of  the  said  Ambrose  Hillman  (except  such  as  are  by 
law,  exempt  from  execution),  as  will  be  sufficient  to  satisfy  such 
debt,  and  safely  to  keep  the  same,  in  order  to  satisfy  any  judgment 
that  may  be  recovered  on  this  attachment.  And  do  you  make 
return  of  your  proceedings  hereon,  to  me,  at  my  office  in  Ains- 
worth's  Building  in  the  town  of  Saratoga  Springs  in  said  county, 
on  the  27th  day  of  February,  1874,  at  9  o'clock  in  the  forenoon ; 
and  have  you  then  and  there  this  precept.  Given  under  my  hand 
at  the  town  aforesaid,  the  20th  day  of  February,  1874. 

P.  F.  ALLEN, 

Justice  of  the  Peace. 


attachments.  87 

Short  Attachments. 

By  the  33d  section  of  the  Law  of  1831,  the  process  of  short  attach- 
ment may  issue,  whenever,  by  the  provisions  of  the  30th  section  of 
the  same  law,  no  warrant  can  issue,  and  the  defendant  resides  out  of 
the  county ;  and  the  same  must  be  returnable  not  less  than  two,  nor 
more  than  four  days  from  the  date  thereof,  and  shall  be  served  at 
least  two  days  before  the  time  of  appearance  mentioned  therein  ; 
and  this  section  further  declares,  that  if  such  defendant  be  pro- 
ceeded against  otherwise,  the  justice  shall  have  no  jurisdiction  of 
the  cause.  There  are  not  two  kinds  of  attachment,  as  is  some- 
times supposed,  but  this  section  of  the  Non -imprisonment  Act 
simply  extends  the  same  attachment  provided  for  by  statute,  to 
defendants  residing  out  of  the  county,  and  makes  the  time  for  the 
return  of  the  process  less  than  when  the  defendant  is  a  resident. 
There  are  no  new  cases  provided  for,  as  in  the  following  section 
(§  34),  but  this  section  simply  confers  additional  powers  upon  the 
justice :  under  its  provisions  he  may  issue  an  attachment  returning 
the  process  not  less  than  two  nor  more  than  four  days  from  the 
date  thereof,  whenever  it  is  shown  that  the  defendant  is  a  non-resi- 
dent of  the  county.  The  provisions  of  this  section  apply  to  the 
time  when  the  process  shall  be  made  returnable  and  served.  The 
proceedings  are  identical,  whether  the  attachment  be  a  long  or  a 
short  one,  and  whether  it  issues  under  the  Revised  Statutes  or 
under  the  Non-imprisonment  Act. 

There  must  be  both  an  affidavit  and  a  bond,  before  a  short 
attachment  can  issue.  By  the  26th  section  of  the  Eevised  Statutes, 
an  affidavit  is  made  a  requisite  for  the  issuance  of  an  attachment : 
and  by  the  29th  section  of  the  same  statute,  a  bond  is.  made  indis- 
pensable. The  43d  section  of  the  Non-imprisonment  Act,  declares 
that  all  the  provisions  of  the  Revised  Statutes,  which  require  proof 
to  be  made,  and  security  to  be  given,  before  an  attachment  can 
legally  issue,  and  which  are  not  expressly  repealed  by  said  act,  nor 
inconsistent  with  its  provisions,  shall  be  in  full  force,  and  shall 
apply  to  the  provisions  of  said  act  to  abolish  imprisonment  for 
debt,  "  so  far  as  the  same  relate  to  proceedings  in  courts  before 
justices  of  the  peace."  Again,  the  35th  section  of  the  Non-impri- 
sonment Act,  declares  (in  consistency  with  the  above  general  pro- 
vision) that  the  plaintiff,  or  some  one  in  his  behalf,  shall   also 
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execute  in  the  "cases  provided  for  by  this  act,  a  bond  in  the 
penalty  of  at  least  one  hundred  dollars,"  &c.  It  is  plain,  therefore, 
that  an  affidavit  and  a  bond  are  a  condition  precedent  to  the 
power  of  issuing  an  attachment  which  the  statute  gives.  Taylor 
V.  Heath,  4  Denio,  592 ;  Bennett  v.  Brown,  4  li.  T.,  254 ;  S.  C, 
20  W.  T.,  99 ;  Dmis  v.  Mwrshall,  14  Ba/rb.,  96. 

As  regards  the  facts  to  be  stated  in  the  affidavit  for  a  short 
attachment,  the  requirements  are  the  same  as  for  a  long  attach- 
ment. The  provision  of  the  Eevised  Statutes  requiring  proof  of 
the  grounds  upon  which  the  attachment  is  applied  for,  is  not 
repealed,  expressly  or  by  implication,  by  the  Non-imprisonment 
Act,  nor  is  it  inconsistent  with  anything  contained  in  said  act : 
the  same  statement  of  facts  and  circumstances  as  evidence  of  the 
fraudulent  intent  of  the  debtor  in  the  disposition  of  his  person  or 
property,  is,  therefore,  required  .by  law  before  a  short  attachment 
can  issue.  And,  in  addition,  the  facts  of  the  non-residence  of  the 
defendant  and  that  he  cannot  be  arrested  by  warrant,  must  be  set 
forth.  These  are  jurisdictional  facts,  and  if  the  justice  undertakes 
to  act  without  proof  of  them,  his  acts  are  coram  non  judice  and 
void.  "A  power  to  act,  is  the  first  thing  to  be  shown  by  a  court  of 
limited  and  special  jurisdiction."  Waters  v.  Whitiamore,  13  Ba/rb., 
634  ;  Taylor  v.  Heath,  4  Denio,  592 ;  Allen  v.  Stone,  9  Barb.,  60. 
In  the  case  of  Stevens  v.  Benton,  39  How.,  13,  the  court  say,  "  On 
the  application  to  a  justice  of  the  peace  for  a  short  attachment 
under  the  Act  of  1831,  the  affidavit  should  state  not  only  that  no 
warrant  can  issue  against  the  defendant,  but  the  facts  or  circum- 
stances to  show  that  the  demand  is  such  that  under  the  act  no 
warrant  can  be  issued  against  him ;  because,  in  many  cases  of 
demand,  a  warrant  may  issiie  under  the  Act  of  1831,  although  it 
arose  on  contract.  If  the  affidavit  does  not  show  how  the  demand 
arose  on  contract,  the  justice  cannot  judge  whether  a  warrant  can 
issue  or  not."     See  Rue  v.  Perry,  63  Barb.,  40. 

The  following  form  of  affidavit  may  be  used : 


Saratoga  County,  ss.  : 

William  H.  Brown,  being  duly  sworn,  says,  that  Ambrose  Hill- 
man  is  justly  indebted  to  this  deponent  on  a  demand  arising  upon 
contract,  {here  state  the  nature  of  the  demand,  as,  for  instance. 
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for  work,  labor  cmd  services^  (or,  upon  a  judgment,  ani  if  so, 
describe  the  judgment  fully,)  in  the  sum  of  *  *  *  *  dollars, 
as  near  as  this  deponent  can  estimate  the  same,  over  and  above  all 
discounts  which  the  said  Hillman  has  against  him  ;  that  the  appli- 
cation for  an  attachment  against  the  property  of  the  said  Hillman 
vrhich  accompanies  this  affidavit,  is  made  on  the  ground  {here  state 
the  ground.     See  form  of  affidavit  for  long  attachment^) 

And  deponent  further  says,  {here  state  the  facts  and  circum- 
stances.    See  form  of  affida/vitfor  long  attachment.) 

And  deponent  further  says,  that  the  said  Ambrose  Hillman  is  a 
non-resident  of  the  said  county  of  Saratoga,  and  that  the  cause  of 
action  against  the  defendant  is  not  for  the  collection  of  money  by 
him  as  a  public  officer,  nor  for  official  misconduct  or  neglect  of 
duty,  nor  for  damages  for  misconduct  or  neglect  in  any  profes- 
sional employment. 

And  deponent  further  says,  that  he  believes  the  acts  so  done  by 
the  said  Hillman,  were  done  with  the  intention  of  defrauding  his 
creditors. 

WM.  H.  BEOWN. 

Sworn  and  subscribed  before  me,  this 
20th  day.  of  February,  1874. 

James  M.  Andrews,  Je., 

Justice  of  the  Peace. 


The  application  and  -bond  are  drawn  the  same  as  for  a  long 
attachment. 

The  form  of  a  short  attachment  is  the  same  as  that  of  a  long 
attachment,  except  that  it  must  state  that  the  defendant  is  a  non- 
resident of  the  county,  and  must  be  made  returnable  not  less  than 
two  nor  more  than  four  days  from  its  date. 

It  is  not  material  how  the  defendant  becomes  a  non-resident — 
even  if  he  absconds  from  one  county  into  another  and  is  there 
found — the  proper  process  is  a  short  attachment.  Or  if  he  is  a 
non-resident  of  the  State,  such  process  may  issue,  although  from 
the  opinion  of  Chief- Justice  Nelson,  in  the  case  of  Webber  v.  Gay, 
24  Wend.,  485,  another  inference  might  be  drawn  :  but  that  deci- 
sion was  founded  upon  the  case  of  Clarh  v.  Luce,  15  Wend.,  479, 
which  has  since  been  overruled.     Justice  Bronson  expressed  some 
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doubt *n  this  point,  in  his  opinion  in  the  ease  of  Dowd  v.  Stall, 
5  Hill,  186,  which  tended  to  sustain  the  opinion  in  Webber  v.  Gay, 
but  the  overruling  of  the  opinion  of  Chief-Justice  Nelson,  by  the 
Supreme  Court,  in  the  case  of  Thompson  v.  Sayre,  1  Denio,  175, 
settles  the  question,  by  holding,  "  that  any  person  being  a  non-resi- 
dent of  the  county  (and  a  non-resident  of  the  State  comes  within 
that  descripjtion)  must,  when  sued  before  a  justice  of  the  peace,  be 
proceeded  against  by  a  short  summons  or  attachment,  and  any 
other  process  would  be  irregular  and  void." 

Where,  under  a  short  attachment,  the  defendant's  property  has 
been  taken,  but  the  officer  has  been  unable  to  make  personal  ser- 
vice, &c.,  and  the  defendant  does  not  appear  upon  the  return  day,  a 
summons  must  issue  and  proceedings  be  had  the  same  as  in  pro- 
cess by  long  attachment.     Conway  v.  Hitchins,  9  Bofrb.,  378. 

Seeteoe  and  Rbtuen  or  Process. 

The  statute  requires  that  the  constable  to  whom  the  attachment 
shall  be  directed  and  delivered,  shall  execute  the  same  at  least  six 
days  before  the  return  day  {R.  S.,  §  29  \_sec.  31]):  if  it  be  a  short 
attachment,  it  must  be  served  at  least  two  days  before  the  time  of 
appearance  mentioned  therein.     Law  ()^1831,  §  33. 

The  rule  in  regard  to  the  computation  of  time  from  the  date  of 
the  process  to  the  return  day,  is  to  exclude  the  day  of  service  and 
include  the  return  day.  Bissell  v.  Bissell,  11  Barb.,  96  ;  Judd  v. 
Fulton,  10  Barb.,  117 ;  Ex  pa/rfe  Dodge,  7  Cow.,  147.  The  rule 
is  well  settled,  that  where  days  are  mentioned  in  the  statute,  they 
are  to  be  reckoned  one  exclusive  and  one  inclusive.  Columbia 
Turnpike  Road  v.  Haywood,  10  Wend.,  422.  Sundays  are  to  be 
counted  the  same  as  other  days.  King  v.  Bowdall,  2  Sanford, 
131.  The  law  does  not  regard  fractions  of  a  day  in  computing 
the  time  for  the  service  of  process.  Ball  v.  Mander,  19  How., 
468.  "  By  the  method  of  computing  time  in  this  State,  established 
by  the  Revised  Statutes,  a  day  consists  of  twenty-four  hours,  and 
commences  and  ends  at  midnight."  Pulling  v.  The  People,  8 
Barb.,  384. 

In  relation  to  the  issuance  or  service  of  process  on  Sunday, 
election  day  or  town  meeting  day,  see  pages  41  and  42. 

The  officer  must  attach  the  property  of  the  defendant  while  it  is 
within   the  county  in  which  the  justice,  who  issued  the  process, 
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resides,  otherwise  he  will  be  a  trespasser.  Whenever  the  officer 
has  once  legally  attached  the  property  and  had  it  in  possession,  he 
may  follow  it  into  any  county  within  the  State,  and  may  retake  it 
whenever  it  may  be  found.  Under  such  circumstances  he  may 
maintain  trover  or  trespass  for  its  value,  or  damages  for  its  deten- 
tion. Ba/rker  v.  Miller,  6  John.,  195  ;  Terwilliger  v.  Wlieeler,  35 
Barb.,  620. 

Section  29  (sec.  31)  of  the  Revised  Statutes,  directs,  in  general 
terms,  the  manner  of  attaching  property :  the  constable  "  shall 
attach,  take  into  his  custody  and  safely  keep,  such  part  of  the  goods 
and  chattels  of  the  defendant  as  shall  not  be  exempt  from  execu- 
tion, and  as  shall  be  sufficient  to  satisfy  the  demand  of  the  plain- 
tiff." The  same  property  may  be  taken  on  an  attachment  as  on 
an  execution,  and  the  same  rule  of  exemption  applies. 

It  is  the  duty  of  the  officer  to  take  sufficient  goods  and  chattels 
of  the  defendant  to  satisfy  the  demand  of  the  plaintiff.  The  suffi- 
ciency of  the  levy  is  left  in  a  measure  to  the  discretion  of  the 
officer,  but  that  discretion  must  not  be  abused.  The  amount  of 
goods  attached  must  be  reasonable,  and  for  a  malicious  use  of  pro- 
cess, an  action  will  lie.  Rogers  v.  Brewster,  5  John.,  125.  "  The 
law  will  make  most  liberal  intendment  in  favor  of  its  ministerial 
officers,  but  will  not  permit  them  to  resort  to  the  ultima  ratio, 
when  the  legitimate  objects,  which  it  is  their  duty  to  effect,  can  be 
accomplished  by  milder  means."  An  officer  should  not  show 
favor  nor  give  unreasonable  delay,  nor  be  guilty  of  oppression,  nor 
use  more  severity  than  is  necessary.  McDonald  v.  Ifeilson,  2 
Cow.,  139,  and  cases  there  cited.  "While  the  officer  must  not  be 
oppressive  in  his  levy  by  taking  such  property  from  the  defendant 
as  will  damage  him  materially  in  his  business  if  other  goods  can 
be  found  of  value  sufficient  to  satisfy  the  attachment  demand,  yet 
he  must  be  sure  and  take  enough  of  the  property  of  the  defendant 
into  his  possession,  to  satisfy,  beyond  all  doubt,  the  claim  sworn 
to  as  due  the  plaintiff.  In  general,  attachments  are  subject  to  the 
same  rules  as  executions,  with  respect  to  the  liability  of  officers 
making,  and  parties  causing,  levies.  Fairbanks  v.  Bloomfield,  5 
Buer,  434 ;  Kuhlman  v.  Oner,  5  Duer,  242,  253  ;  Smith  v.  Orser, 
42  N.  Y.,  432,  affirming,  43  Ba/rb.,  187. 

Joint  property  may  be  taken  under  attachment  against  one  of 
the  joint  owners,  and  his  interest  therein  sold,  such  as  the  property 
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of  partners  and  tenants  in  common.  PhilUpa  v.  Goo\  24  Wend., 
389 ;     Woodell  v.    Gooh,  2  Hill.    47,   cmd  note   to   that    case ; 

Wheeler  v.  McFarland,  10  Wend.,  318 ;  Sergman  v.  Dettleback, 
11  How.,  46.  If  an  attachment  is  obtained  on  a  claim  arising  on 
contract,  for  the  purchase  price  of  specific  personal  property,  such 
property  may  be  attached,  although  under  other  circumstances  it 
might  be  exempt  from  levy  and  sale.  Laws  of  1842,  cha/p.  15Y, 
f.  193. 

After  the  officer  has  attached  the  property  of  the  defendant,  the 
statute  requires  him  immediately  to  make  an  inventory  of  the  pro- 
perty seized,  and  if  the  defendant  can  be  found  in  the  county,  to 
serve  a  copy  of  such  attachment  and  inventory,  certified  by  him, 
upon  such  defendant  personally ;  if  not  so  found,  then  a  copy  may 
be  left  at  the  last  place  of  residence  of  the  defendant ;  but  if  he 
have  no  last  place  of  residence  in  the  county  where  the  goods  and 
chattels  are  attached,  such  copy  and  inventory  are  to  be  left  with 
the  'person  in  whose  possession  the  goods  and  chattels  were  found. 
Revised  Statutes,  §  29  {sec.  31).     Law  of  1831,  §  36.      Watts  v. 

Willett,  2  Hilton,  212. 

The  following  may  be  used  as  a  form  for  a  certified  copy  of  an 
attachment  and  inventory : 

I  hereby  certify  that  the  attached  process  is  a  true  copy  of  an 
attachment  issued  by  Lewis  Wood,  Esq.,  a  justice  of  the  peace  of 
the  town  of  Saratoga  Springs,  Saratoga  county,  on  the  20th  day  of 
February,  1874;  and  I  also  certify  that  the  following  is  a  true  copy 
of  an  inventory  of  the  property  seized  by  me  by  virtue  of  said 
attachment,  this  20th  day  of  February,  1874.  {Here  enumerate 
all  the  articles  attached,  as  for  instance :  One  basket  champagne  ; 
one  barrel  Glens''  Fall  ale;  one  pipe  Swam,  gin;  twenty  boxes 
segars.) 

•  GEOEGE  LANGDON, 

Gonstable. 

The  officer  should  be  careful  to  make  the  service  as  prescribed 
by  statute,  otherwise  he  will  not  have  jurisdiction  of  the  property 
of  the  defendant.  Where  a  person  was  passing  through  a  county 
other  than  that  in  which  he  resided,  and  a  justice  of  that  county 
issued  an  attachment  against  him,  and  the  officer  served  a  copy  of 
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the  attachment  by  leaving  the  same  at  a  store  where  the  defend- 
ant had  been  shortly  before,  it  was  held,  that  it  was  the  duty  of 
the  constable  to  leave  the  copy  at  the  dwelling-house,  or  other  last 
place  of  abode  of  the  defendant,  and  that  it  was  absurd  to  consider 
the  store  where  the  defendant  was  for  a  few  moments,  his  dwell- 
ing-house or  last  place  of  abode.   Dudley  v.  Staples,  15  Johns.,  196. 

If  the  defendant  appear  on  the  return  day  of  the  attach*^ment, 
such  appearance  will  confer  jurisdiction  on  the  justice  so  far  as  the 
person  of  the  defendant  is  concerned,  but  not  as  to  the  property, 
where  the  attachment  has  not  been  served  in  the  manner  required 
by  the  statute.      Watts  v.  Willett,  2  Hilton,  212. 

The  constable  is  responsible  for  the  safety  of  the  property  he 
has  attached  ;  he  is  considered  in  the  light  of  a  bailee,  and  account- 
g,ble  for  ordinary  negligence.  He  is,  therefore,  to  provide  for  its 
safe  keeping,  though  if  it  is  lost  or  destroyed  without  his  neglect, 
he  is  not  accountable. 

After  seizure  of  the  goods  by  attachment,  their  removal  may 
be  stayed,  if  a  bond  be  given  to  the  constable  by  any  person,  with 
sufficient  surety,  to  be  approved  by  him,  in  a  penalty  double  the 
sum  stated  in  the  attachment  to  have  been  sworn  to  by  the  plaintif, 
conditioned,  that  such  goods  and  chattels  shall  be  produced,  to 
satisfy  any  execution  that  may  be  issued  upon  any  judgment 
obtained  by  the  plaintiff  upon  such  attachment,  within  six  months 
after  the  date  of  such  bond.  §  30  (sec.  32.)  The  penalty — double 
the  sum  sworn  to  by  the  plaintiff;  and  the  condition — that  such 
goods  and  chattels  shall  be  produced,  &c.,  must  be  clearly  stated, 
as  provided  by  statute,  or  the  bond  will  be  of  no  effect. 

It  is  further  provided  by  section  31  (sec.  33)  of  the  statute,  that 
any  person  may,  after  seizure  of  property  by  attachment  and  before 
execution  issues  upon  the  judgment  obtained  thereon,  claim  such 
property  as  his  own,  and  it  shall  be  delivered  to  him,  if  he  execute 
a  bond  to  the  plaintiff,  with  sureties  approved  by  the  constable  or 
justice  who  issued  the  attachment,  in  the  penalty  of  double  the 
value  of  the  property  attached,  with  a  condition,  that  in  a  suit  to 
be  brought  within  three  months  on  said  bond,  he  will  establish  that 
he  was  the  owner  of  such  property  at  the  time  of  such  seizure,  or 
pay  the  value  of  such  property  with  interest. 

It  will  be  noticed,  in  regard  to  the  bonds  which  are  thus  autho- 
rized to  be  executed,  and  upon  the  execution  of  which  the  property 
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attached  is  to  be  delivered  up  {H.  S.  §  32  [sec.  34]),  that  in  the  iirst 
case  the  bond  is  to  be  to  the  constable,  and  in  the  last  to  the  plain- 
tiff. In  the  former  case,  also,  the  bond  is  to  be  "  with  sufficient 
surety;"  in  the  latter,  "with  sureties."  In  the  latter  case,  there- 
fore, at  least  two  sureties  should  sign  the  bond.  The  constable  has  a 
discretion  to  exercise,  as  to  the  sufficiency  of  the  security  to  be  taken, 
and  \^ill  undoubtedly  be  protected  if  he  exercise  it  in  good  faith. 
If  he  be  unacquainted  with  the  responsibility  of  the  sureties,  or 
doubt  their  sufficiency,  he  should,  for  the  purpose  of  ascertaining 
the  fact,  swear  them  as  to  the  amount  of  property  they  may  own 
over  and  above  all  debts  and  liabilities,  and  property  exempt  from 
execution  (3  B.  S.,  5fh  ed.,  866,  §  9) ;  and  if  they  prove  insuffi- 
cient, he  cannot  be  held  liable,  for  he  has  done  all  the  law  requires 
of  him. 

There  can  be  no  difficulty  as  to  the  amount  of  penalty  to  be 
inserted  in  the  bond  given  to  prevent  the  removal  of  goods  attached : 
but  to  determine  the  amount  to  insert  in  the  bond  given  by  the 
claimant,  the  constable  must  ascertain  the  value  of  the  property. 
The  only  way  is  for  him  to  exercise  his  best  judgment  in  this 
regard,  and  if  he  has  no  knowledge  on  the  subject,  he  should 
inform  himself  from  those  familiar  with  the  value  of  such  articles 
as  are  attached. 

The  condition  of  the  bond  under  the  former  statute,  is,  that  the 
property  shall  be  produced  to  answer  any  execution  that  may  issue, 
&c.,  and  the  bond  must  conform  to  the  statute  in  this  regard,  or  it  wiU 
be  void.  Morcmge  v.  Edwards,  1 E.  D.  Smith,  414.  The  condition 
of  the  bond  given  by  the  claimant,  is,  that  upon  a  suit  brought  within 
three  months  from  the  date  of  the  bond,  he  will  establish  that  he 
was  the  owner  of  the  goods  at  the  time  of  the  seizure,  and  if  he  fail 
to  do  so  that  he  will  pay  their  value  with  interest.  The  statute 
clearly  contemplates  protection  to  the  real  owner  of  the  property 
as  well  as  to  the  plaintiff  in  the  attabhment.  Kamena  v.  Wanner, 
6  Buer,  698. 

The  following  is  a  form  of  bond  to  prevent  the  removal  of  goods 
attached : 


Know  all  men  by  these  presents,  that  we,  Ambrose  HiUman  and 
Patrick  McDonald,  of  the  town  of  Saratoga  Springs,  county  of 
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Saratoga,  are  held  and  firmly  bound  unto  George  Langdon,  in  the 
sum  of  *****  *  dollars  (double  the  sum  stated  in  tlie 
attachment  to  have  been  sworn  to  by  the  plaintiff),  to  be  paid  to 
the  said  George  Langdon,  or  to  his  certain  attorney,  executors, 
administrators  or  assigns ;  to  which  payment  well  and  truly  to  be 
made,  we  bind  ourselves,  our  heirs,  executors  and  administrators, 
jointly  and  severally,  firmly  by  these  presents.  Sealed  with  our 
seals.     Dated  the  20th  day  of  February,  1874. 

The  condition  of  this  obligation  is  such,  that  if  certain  goods 
and  chattels,  to  wit :  {here  enumerate  all  the  articles  attached), 
which  have  been  seized  by  the  above  named  George  Langdon,  by 
virtue  of  an  attachment  issued  by  James  S.  B.  Scott,  Esq.,  in  favor 
of  Lorenzo  L.  Brintnall  against  the  above  bounden  Ambrose  Hill- 
man,  shall  be  produced  to  satisfy  any  execution  that  may  be  issued 
upon  any  judgment  which  shall  be  obtained  by  the  plaintiff  upon 
the  said  attachment,  within  six  months  after  the  date  hereof,  then 
this  obligation  to  be  void,  otherwise  of  force. 

AMBEOSE  HILLMAN.       [l.  s.] 

PATEicK  McDonald,   [l.  s.] 

Sealed  and  delivered  in  presence  of 

WttLiAM  E.  Dextee. 

The  approval  of  the  surety  should  be  by  the  constable,  and 
endorsed  on  the  bond  in  the  following  form : 


I  approve  of  Patrick  McDonald  as  surety  in  this  bond. 

GEOEGE  LANGDON", 

Constable. 
February  20i!A,  1874. 


The  following  is  a   form  of   bond  by  claimant  of   property 
attached : 


Know  all  men  by  these  presents,  that  we,  Charles  H.  Tefft,  Jr., 
Noah  C  Yibbard,  and  Yernon  Todd,  of  the  town  of  Saratoga 
Springs,  county  of  Saratoga,  are  held  and  firmly  bound   unto 
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Lorenzo  L.  Brintnall,  in  the  sum  of  *  *  *  *  dollars  {double 
the  value  of  the  properly  attached),  to  be  paid  to  the  said  Lorenzo 
L.  Brintnall,  or  to  his  certain  attorney,  executors,  administrators 
or  assigns ;  to  which  payment  well  and  truly  to  be  made,  we  bind 
ourselves,  our  heirs,  executors,  and  administrators,  jointly  and  seve- 
rally, firmly  by  these  presents.  Sealed  with  our  seals.  Dated  the 
20th  day  of  February,  1874. 

Whereas,  certain  goods  and  chattels  to  wit:  (here  enumerate  all 
the  articles  attached),  were,  on  this  20th  day  of  February,  1874, 
seized  by  Frederick  A.  Johnson,  constable,  by  virtue  of  an  attach- 
ment issued  by  James  M.  Andrews,  Jr.,  a  justice  of  the  peace  of 
the  town  of  Saratoga  Springs,  county  of  Saratoga,  in  favor  of  the 
above  named  Lorenzo  L.  Brintnall  against  Ambrose  Hillman : 
and  whereas,  the  above  bounden  Charles  H.  Tefft,  Jr.,  claims 
the  said  goods  and  chattels  as  his  property : 

Now,  therefore,  the  condition  of  this  obligation  is  such,  that  if, 
in  a  suit  to  be  brought  on  this  obligation  within  three  months  from 
the  date  hereof,  the-  said  Charles  H.  Tefi't,  Jr.,  shall  establish  that 
he  was  the  owner  of  the  said  goods  and  chattels  at  the  time  of  the 
said  seizure ;  and  in  case  of  his  failure  so  to  do,  if  the  said  Charles  H. 
Tefft,  Jr.,  shall  pay  the  value  of  the  said  goods  and  chattels,  with 
interest,  then  this  obligation  to  be  void,  otherwise  of  force. 

CHAKLES  H.  TEFFT,  Je.     [l.  s.j 
NOAH  C.  yiBBAKD.  [l.  s.] 

YEENON  TODD.  [l.  s.] 

Sealed  and  delivered  in  presence  of 

Walter  J.  Fonda. 


The  approval  of  the  sureties  in  this  bond,  is  to  be  either  by  the 
constable  or  justice,  and  may  be  in  the  same  form  as  in  the  next 
preceding  bond. 

Notwithstanding  the  provision  of  the  statute  authorizing  a  bond 
to  prevent  the  removal  of  goods  attached,  the  constable  may,  if  no 
such  bond  be  tendered,  take  a  receipt  for  the  future  delivery  of  the 
goods,  in  the  same  manner  as  under  a  levy  by  virtue  of  an  execu- 
tion. In  the  case  of  Harvey  v.  Lane,  12  Wend.,  563,  Judge  Nel- 
son says :  "  There  is  no  valid  objection  to  the  taking  of  a  receipt 
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by  a  constable  for  the  delivery  to  him,  at  a  future  day,  of  property 
seized  under  an  attachment.  The  statute  requires  that  the  consta- 
ble shall  attach,  take  into  his  custody,  and  safely  keep,  the  goods ; 
but  it  would  be  inconvenient,  and  often  impracticable,  for  him  per- 
sonally to  take  the  custody  of  property  thus  seized,  and  from 
necessity  he  must  sometimes  trust  to  others.  "When  he  does  so,  it 
is  still  m  his  custody  by  intendment  of  law  and  he  is  responsible 
for  it  in  like  manner,  and  to  the  same  extent,  as  though  he  had  it 
in  his  actual  possession.  There  is  nothing  in  the  statute  inhibiting 
the  use  of  a  receiptor,  and  convenience,  and  in  many  instances, 
necessity,  require  that  the  practice  should  be  sustained." 

While  a  receipt  may  be  taken  by  the  officer  for  the  return  of  the 
goods  seized,  this  does  not  relieve  him  from  liability  for  their  loss 
or  damage.  He  must  judge  at  his  own  peril  as  to  the  responsi- 
bility of  the  parties  to  whom  he  may  deliver  them.  If  they  prove 
insolvent,  by  which  the  property  fails  to  be  applied  to  the  creditor's 
debt,  it  is  the  misfortune  of  the  officer  who  consented  to  trust  them, 
instead  of  keeping  the  goodsin  his  own  hands,  or  requiring  better 
security.     The  People  v.  Eeeder,  25  N.  T.,  302. 

The  taking  of  a  bond  by  the  constable  does  not  destroy  the 
lien  of  the  attachment,  neither  does  it  take  from  the  constable  his 
liability  in  respect  to  the  attached  property.  Van  Loan  v.  Klme, 
10  Johm,.,  129 ;  SterVmg  v.  Welcome,  20  Wend.,  238. 

If  the  bond  given  by  the  defendant  is  violated,  the  constable 
may  bring  an  action  on  such  bond,  or  he  may  assign  it  like  any 
other  bond  and  the  assignee  may  bring  the  action.  Morange  v. 
Edwards,  1  E.  D.  Smith,  414. 

In  an  action  upon  the  bond  of  a  claimant,  he  must,  in  order  to 
establish  his  claim,  prove  that  at  the  time  of  the  seizure  by  the 
officer  under  the  attachment,  he  was  the  general  owner  of  the  pro- 
perty attached — the  owner  in  the  sense  contemplated  by  statute. 
Pierce  v.  KingsmAll,  25  Ba/rb.,  631. 

If  no  bond  is  taken  by  the  justice  on  the  application  for  the 
attachment,  it  will  be  a  good  defense  in  an  action  on  a  bond  given 
by  a  claimant  as  owner.  The  justice  having  acted  without  juris- 
diction, all  process  is  void  and  the  plaintiff  a  trespasser.  Soman 
V.  BrinTeerhoff,  1  Denio,  184.  It  is  otherwise,  where,  on  the  volun- 
tary appearance  of  the  parties  on  the  return  day,  the  defendant 
pleading  the  general  issue,  judgment  is  rendered,  execution  issued, 
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and  levy  made  by  virtue  of  sucli  execution,  upon  the  property 
mentioned  in  said  bond.  In  such  case,  the  justice  obtains  jurisdic- 
tion by  the  appearance  and  plea  of  the  defendant,  and  the  levy  is 
made  by  virtue  of  a  valid  judgment.     Id. 

To  entitle  a  plaintiff  to  recover  in  an  action  on  such  bond,  it  is 
necessary  for  him  to  show  only  the  execution  of  the  bond  by  the 
defendants,  and  the  value  of  the  goods  seized  and  delivered  to  the 
claimant.  It  is  not  necessary  for  him  to  show  that  the  attachment 
was  regularly  issued.     Whiley  v.  Sherman,  3  Denio,  185. 

As  has  been  said,  the  condition  of  the  bond  given  by  the  claim- 
ant, is,  that  in  case  he  fails  to  prove  that  he  was  the  owner  of  the 
property  attached,  he  shall  pay  the  value  of  the  same,  together 
with  the  interest  thereon.  This  would  seem  to  be  the  stipulated 
damages  on  the  part  of  the  claimant,  on  failure  to  show  that  he 
was  the  owner.  The  measure  of  damages  would  then  be,  what 
was  shown  to  be,  by  competent  testimony,  the  value  of  the  pro- 
perty claimed,  and  the  interest.  As  this  bond  is  given,  not  only 
for  the  protection  of  the  attachment  creditor,  but  also  for  the  one 
having  the  real  title  to  the  property,  judgment  must  be  given  if 
against  the  defendants,  for  the  full  value  of  the  property  claimed, 
notwithstanding  the  attachment  creditor  may  not  have  obtained 
judgment^  for  more  than  one-half  its  value.  If  there  is  a  surplus 
after  paying  the  attachment  creditor,  he  must  pay  it  to  the  attach- 
ment defendant,  or  a  suit  may  be  brought  upon  the  bond  given  by 
the  plaintiff,  on  application  for  the  attachment.  The  plaintiff 
should  see  to  it  that  he  prove  the  property  delivered  on  the  bond, 
up  to  its  real  value,  for  if  it  can  be  shown  that  he  knowingly  or  by 
collusion,  neglected  so  to  do,  there  can  be  no  doubt  he  will  be  liable 
to  the  attachment  defendant  for  any  loss  sustained  by  him  through 
such  neglect.  If  the  defendant  in  the  attachment  proceedings 
choose,  he  may  pay  the  claim  of  the  plaintiff,  together  with  costs, 
and  then  bring  an  action  on  the  bond  given  by  the  claimant  and 
his  sureties. 

The  next  duty  of  the  constable,  after  having  executed  the 
attachment,  and  either  removed  or  secured  the  goods  where  they 
are,  or  taken  the  requisite  bond  or  receipt  for  their  production,  is 
to  make  a  return  of  the  attachment  at  the  day  therein  named  for 
that  purpose,  with  all  his  proceedings  thereon,  in  writing,  subscri- 
bed by  him,  with  a  copy  of  the  inventory  of  the  goods  attached, 
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certified  by  him,  and  with  any  security  he  may  have  taken,  pursu- 
ant to  the  provisions  of  the  statute.  And  in  addition,  such  return 
should  state  specifically  whether  the  service  upon  the  defendant 
was,  or  was  not,  personally  made.  Lam  of  1831,  §  36.  Cook  v. 
MoDoel,  3  Denio,  317;  Watts  v.  Willett,  2  Hilton,  212.  The  object 
of  this  is,  to  enable  the  justice  to  learn  from  the  return  itself, 
whether  or  no  the  attachment  and  inventory  had  been  personally 
served,  so  as  to  govern  the  future  proceedings  in  the  cause  and  the 
eflfect  to  be  given  to  the  judgment.  JRosenfield  v.  Howard,  15 
Barb.,  546.  This  is  apparent  from  the  provisions  contained  in 
other  sections  of  the  law.  It  is  provided,  if  the  attachment  issues 
under  the  Law  of  1831,  and  it  appear  that  the  service  was  personal, 
then  no  summon  s  need  be  issued,  and  the  judgment  will  be  con- 
clusive in  all  future  proceedings :  but  if  served  by  copy,  then  a 
summons  must  issue ;  and  if  that  is  not  personally  served,  then 
the  judgment  rendered  will  be  presumptive  evidence  only,  of  an 
indebtedness  and  may  be  repelled.  Law  of  1831,  §§  37,  38,  39. 
Rosenfield  v.  Howard,  15  Ba/rb.,  546. 

The  following  may  be  used  as  a  general  form  of  return  to  an 
attachment : 

By  virtue  of  the  within  attachment,  I  did,  on  the  19th  day  of  Feb- 
ruary, 1874,  attach,  and  take  into  my  custody,  the  goods  and  chattels 
of  the  defendant  therein,  mentioned  in  an  inventory  of  which  the 
annexed  is  a  copy  ;  and  immediately,  on  the  same  day,  I  made  an 
inventory  of  the  property  seized,  and  served  a  copy  of  the  within 
attachment  and  of  the  said  inventory,  duly  certified  by  me,  on  the 
defendant  personally  ;  or  (if  the  attachment  is  not  personally 
served),  and  immediately,  on  the  same  day,  I  made  an  inventory 
of  the  property  seized,  and  being  unable  to  find  the  defendant  in 
the  county  of  Saratoga,  I  left  a  copy  of  the  within  attachment  and 
of  the  said  inventory,  duly  certified  by  me,  at  the  last  place  of  resi- 
dence of  the  said  defendant ;  or  (if  the  defendant  has  no  place  of 
residence  in  the  county,  substitute  for  the  last  clause),  with  Timo- 
thy Holmes,  in  whose  possession  I  found  the  said  goods  and  chat- 
tels, the  said  defendant  having  no  place  of  residence  in  the  county 

of  Saratoga. 

JASPEE  SMITH, 

Constcible. 
February  20th,  1874. 
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If  a  bond  be  given  by  the  defendant  or  by  one  claiming  the  pro- 
perty as  owner,  the  constable  should  add  to  his  return  the  fol- 
lowing : 


But  the  said  goods  and  chattels  were  delivered  to  Ambrose  Hill- 
man,  defendant,  {or  to  William  Haeslip,  claimant,)  upon  receiving 
the  bond  herewith  returned. 

When  the  attachment  issues  under  the  Law  of  1831,  and  the 
defendant's  property  has  been  attached,  but  no  personal  service  of 
the  attachment  and  inventory  has  been  made,  and  there  is  no 
appearance  of  the  defendant,  a  summons  may  issue,  upon  the 
return  of  which,  personally  served,  or  "  that  the  defendant  cannot 
be  found  after  diligent  inquiry,"  the  justice  shall  proceed  to  hear 
the  cause.  Law  of  1831,  §  38.  If,  however,  the  attachment 
issues  under  the  provisions  of  the  Revised  Statutes,  and  the  defend- 
ant's property  has  been  seized,  but  no  personal  service  of  copies 
of  the  attachment  and  inventory  has  been  made,  but  copies  have 
been  left  at  his  last  place  of  residence,  the  justice  may  proceed  on 
the  return  day,  and  no  summons  need  be  issued.  Stewart  v.  Brown, 
16  Ba/rh.,  367.  R.  8.,  §  29  {sec.  31).  No  summons  should  in  any 
case  issue,  where  there  has  been  personal  service  and  seizure  made, 
nor  where  the  defendant  appears  on  the  return  day.  The  statute 
prescribes  no  form  for  this  summons,  neither  does  it  state  what 
time  may  intervene  between  the  date  and  return.  In  the  absence 
of  any  provision  on  this  subject,  the  ordinary  form  for  a  summons 
should  be  used,  and  it  is  probable  that  the  time  between  the  date 
and  return  should  be  regulated  by  the  character  of  the  attachment 
which  precedes  it ;  if  a  long  attachment,  the  summons  should  be 
made  returnable  in  not  less  than  six,  nor  more  than  twelve  days 
from  date ;  if  a  short  attachment,  in  not  less  than  two,  nor  more 
than  four  days  from  date.     Oowen^s  Treatise,  Part  I,  523. 

The  following  form  may  be  used  as  a  return  to  such  summons  : 


I  hereby  certify  and  return,  that  the  within  summons  was  per- 
sonally served  on  the  within  named  defendant  at  the  village  of 
Saratoga  Springs,  county  of  Saratoga,  on  the  20th  day  of  Febru- 
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ary,  1874;  or,  (if  defendant  cannot  be  found)  I  certify  and  r^ 
that  I  have  made  diligent  inquiry  and  search  in  the  county  of 
Saratoga  for  the  defendant  within  named,  and  that  he  cannot  be 
found  within  said  county. 

GEOEGE  LANGDON, 
Dated  Feb.  23d,  1874.  Constable. 


The  return  is  the  evidence  upon  which  the  statute  authorizes 
and  requires  the  justice  to  proceed.  He  obtains  jurisdiction  by 
virtue  of  it,  and  the  judgment  which  may  subsequently  be  ren- 
dered, will  protect  the  magistrate,  the  party,  and  the  officer,  who 
may  be  instrumental  in  enforcing  it.  Putnam  v.  Man,  3  Wend., 
202. 

The  above  case  also  holds  that  the  return  of  the  constable  is 
conclusive  upon  the  defendant,  so  far  as  the  proceedings  in  that 
suit  are  concerned,  and  that  the  truth  of  it  cannot  be  traversed  by 
a  plea  in  abatement,  or  otherwise.  This  doctrine  is  questioned, 
however,  in  the  case  of  Van  Mensselaer  v.  Chadwioh,  7  How.,  297, 
in  which  Justice  Parker  says,  the  point  in  the  former  case,  was, 
whether  trespass  or  case  was  the  proper  action  for  i-edress,  and  the 
court  held  the  only  remedy  to  be  case  for  the  false  return.  He 
adds :  "  I  cannot  agree  to  the  proposition  that  a  return  of  a  sherifl: 
or  an  affidavit  of  a  person  acting  in  his  place,  is  conclusive  upon 
the  defendant,  and  can  only  be  questioned  in  an  action  for  a  false 
return."  Justice  Strong,  in  the  case  of  Wheeler  v.  JV.  Y.  <&  H. 
R.  JR.  Co.,  24  Barb.,  414,  says :  "  I  am  not  aware  of  any  case 
where  it  has  b^en  decided  'that  a  defendant  who  appeared  in  season 
could  not  raise,  and  avail  himself  of,  the  objection  that  the  primary 
process  had  not  been  served  in  such  manner  as  to  confer  jurisdic- 
tion upon  the  magistrate.  See  also  Fitch  v.  Devlin,  15  Barb.,  47. 
The  return  of  an  officer  to  process,  is  a  jurisdictional  fact,  and 
may  be  controverted  in  the  court  below  or  on  appeal.  If  pleas  in 
abatement  in  justices'  courts  are  abolished  by  the  Code,  all  juris- 
dictional facts  not  appearing  on  the  face  of  the  process  or  the 
papers  authorizing  its  issuance,  should  be  taken  advantage  of  by 
answer.  An  allegation  controverting  the  return  of  the  officer, 
cannot  be  sustained  without  proof,  and,  as  a  defense,  the  testimony 
to  sustain  such  allegation  cannot  be  introduced  until  the  defendant 
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reaches  his  side  of  the  case.  Unlike  a  court  of  record,  motions 
based  on  aiBdavits,  cannot  be  heard  in  a  justice's  court.  Van 
Bensselaer  v.  Ohadwiok,  7  How.,  297  ;  Sweet  v.  Tuttle,  14  If.  T., 
465  ;  Gardner  v.  ClarJc,  21  iT.  T.,  399. 

If  the  constable  should  return  falsely,  an  action  would  lie 
against  him  at  the  suit  of  the  party  injured  {Id;  Case  v.  Redfield, 
7  Wend..,  398 ;  Wheeler  v.  Zampmam,  14  John.,  481) ;  and  should 
he  do  so  willfnlly  and  corruptly,  he  might  also  be  indicted  for  a 
misdemeanor.  3  JS.  S.,  6th  ed.,  p.  979,  §  53  (sec.  38). 
,'  A  question  has  arisen,  as  to  the  effect  an  appeal  has  upon  the 
the  possession  of  property  attached  by  an  officer,  and  his  duty 
when  it  is  certified  to  him  that  an  appeal  has  been  perfected.  In 
the  case  of  Keyser  v.  Waterbury  7  Barb.,  650,  decided  at  the 
Saratoga  term  in  1850,  Justice  Hand,  delivering  the  opinion  of  the 
court,  held,  that  where  property  was  taken  upon  an  attachment 
issued  by  a  justice  of  the  peace,  the  officer  should  release  the  same 
upon  being  served  with  the  requisite  papers  showing  that  an  appeal 
had  been  taken  from  the  judgment  of  the  justice,  in  the  same 
manner  as  if  the  property  had  been  seized  by  him  upon  an  execu- 
tion. In  1854  the  court  of  common  pleas  of  the  county  of  New 
York,  decided  that  the  appeal  and  the  giving  of  the  prescribed 
undertaking,  and  service  of  the  copy  thereof,  have  the  effect  to 
arrest  the  proceedings  on  the  judgment  below  and  on  the  execution, 
if  any  has  been  issued,  and  to  suspend  further  action  under  the 
same  until  such  appeal  is  disposed  of;  and  it  does  not  discharge  a 
levy  previously  made  and  make  it  the  duty  of  the  officer  to  return 
the  property  to  the  hands  of  the  defendant  in  the  execution.  Smith 
V.  Allen,  2  E.  D.  Smith,  259.  In  1857,  the  New  York  General 
Term  decided,  In  the  matter  of  John  Berry,  26  Ba/rh.,  55,  that 
the  appeal  and  security  have  no  retrospective  effect ;  they  do  not 
undo  anything  already  done,  or  take  away  any  lien  once  created. 
They  only  stay  an  execution  if  it  has  not  issued,  or  its  further  exe- 
cution if  it  has  issued ;  so  that  if  issued  and  a  levy  made,  the  sale 
under  the  levy  is  stayed,  but  the  levy  is  not  interfered  with. 
Whatever  rights  or  liens  were  acquired,  are  treated  as  if  they  were 
vested  rights,  not  to  be  superseded  by  personal  security,  but  sus- 
pended only,  until  the  decision  of  the  appellate  court.  In  the  case 
of  Rathbone  v.  Morris,  9  Abb.,  213,  Justice  Ingraham  sustains  this 
decision. 
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SUPEEME  OOUET. 

LiNNELL  &  Foot  v.  Sutherland. 
(11    Wend.,  568.      Decided  1834.) 

When  a  suit  is  brought  in  a  justice's  court,  intthe  names  of  two  plaintiffs,  an  affi- 
davit that  ons  of  the  plaintiffs  is  a  non-resident  of  the  county,  is  not  sufficient 
to  authorize  the  issuing  of  a  warrant. 

If  a  demand  belongs  to  the  non-resident  plaintiff  solely,  by  assignment,  such 
assignment  should  be  shown. 

It  seems  that  a  warrant  may  be  issued  when  the  real  plaintiff  is  a  non-resident, 
although  the  nominal  plaintiff  is  a  resident  of  the  county  in  which  the  process 
issues. 

In  a  suit  by  a  mechanic  for  work  done  in  the  line  of  his  business,  after  proof  of 
one  or  two  items  of  his  account,  the  production  of  his  books  of  account,  with 
proof  that  he  keeps  fair  and  honest  books,  is  competent  evidence. 

Eeeob  from  Monroe  common  pleas.  Sutherland  was  arrested 
on  a  warrant  issued  by  a  justice  of  the  peace  of  the  county  of 
Monroe,  at  the  suit  of  Elijah  Linnell  and  Alvin  Foot  on  an  affida- 
vit made  by  one  James  Linnell,  that  Elijah  Linnell  had  a  debt 
against  Ebenezer  Sutherland,  and  that  Elijah  Linnell,  was  a  iwn- 
resident  of  the  county  of  Monroe.  On  being  brought  before  the 
justice,  the  defendant  inquired  upon  what  grounds  the  warrant  had 
been  issued,  and  was  informed  by  the  justice  that  it  had  been 
proved  that  the  debt  belonged  to  Elijah  Linnell;  that  he  was  a 
non-resident  of  the  county  of  Monroe ;  that  bail  had  been  put  in 
for  the  costs,  and  that  Foot  was  a  nominal  plaintifiF.  The  plaintiffs 
then  declared  in  assumpsit  on  the  common  counts  and  the  defend- 
ant pleaded  the  general  issue,  and  the  cause  was  tried.  It  was 
proved  that  the  plaintiffs  were  partners  in  the  shoe-making  business 
and  an  account  was  exhibited  against  the  defendant  for  boots,  shoes, 
and  mending  of  boots  and  shoes,  amounting  to  $11.53.  The 
delivery  of  one  pair  of  shoes  at  the  price  of  $1.50,  and  the  mend- 
ing of  another  pair  at  -f^  were  proved.  The  books  of  account  of 
the  plaintiffs  were  then  produced,  and  it  was  proved  by  two  wit- 
nesses that  they  had  dealt  and  settled  with  the  plaintiffs,  and  that 
they  kept  fair  and  honest  books,  and  that  during  the  time  the 
account  against  the  defendant  accrued  the  plaintiffs  had  no  clerk. 
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The  justice  rendered  judgment  for  the  plaintiffs  for  $11.53  and  the 
costs  of  the  suit.  The  defendant  removed  the  cause  by  certiorari 
into  the  Monroe  common  pleas,  where  the  judgment  of  the  justice 
was  reversed.     The  plaintiffs  sued  out  a  writ  of  error. 

^.  Goss,  for  the  plaintiffs  in  error. 

M.  F.  Delano^  for  the  defendant  in  error.  \ 

By  the  Gowrt,  Savage,  Ch.  J.  The  warrant  issued  irregularly. 
There  is  no  evidence  showing  where  the  plaintiff  Foot  resided. 
The  statute,  2  Eevised  Statutes,  228  §  17,  authorizes  a  warrant  • 
where  the  plaintiff  is  a  nonresident,  and  tenders  to  the  justice 
security  for  the  payment  of  any  sum  which  may  be  adjudged 
against  him  in  the  suit.  The  19th  section  requires  that  an  affidavit 
shall  be  made,  stating  the  facts  and  circumstances,  showing  the 
grounds  of  the  application  whereby  the  justice  may  the  better 
judge  of  the  necessity  and  propriety  of  issuing  the  warrant.  The 
affidavit,  in  this  case,  may  be  perfectly  true,  and  yet  not  enough  is 
shown  to  authorize  the  issuing  of  a  warrant.  Linnell  and  Foot 
were  partners ;  the  affidavit  states  that  Linnell  had  a  debt  against 
Sutherland  and  that  he  is  a  non-resident  of  the  county  of  Monroe. 
The  affidavit  is  true,  supposing  the  debt  to  be  a  partnership  debt. 
The  assignment,  if  important,  should  have  been  shown.  In  a 
justice's  court,  a  summons  is  the  regular  process,  and  a  warrant  is 
not  allowed  by  the  Eevised  Statutes  as  the  first  process,  only  in 
four  cases :  1.  When  the  defendant  is  a  non-resident ;  2.  When  the 
plaintiff  is  a  non-resident  and  gives  security ;  3.  When  the 
defendant  is  about  to  depart  and  not  to  return ;  4.  When  the 
plaintiff  is  in  danger  of  losing  his  debt  unless  a  warrant  issues. 
It  is  also  allowed  by  the  act  of  1831,  where  the  defendant  has 
fraudulently  disposed  of  his  property,  to  defraud  his  creditors, 
or  is  about  to  do  so.  The  reason  of  issuing  a  warrant  in  all 
these  cases  is  to  favor  plaintiffs  in  facilitating  the  collection  of 
their  demands.  When  issued  in  favor  of  a  non-resident  plain- 
tiff, the  only  reason  for  the  statute  is,  that  the  plaintiff's  atten- 
dance is  necessary,  and  as  he  is  supposed  to  be  absent  from 
home,  the  law  will  not  require  him  to  wait  six  days  ;  and  as  his 
person  and  property  are  supposed  to  be  without  the  reach  of  the 
process  of  the  court,  he  is  required  to  give  security.     This  con- 


BRACE  V.   BBNSEN. 


107 


sideration  operates  whenever  the  real  plaintiff  is  non-resident, 
although  the  nominal  plaintiff  is  a  resident.  The  objection  to 
giving  the  statute  this  liberal  construction  is,  that  it  may  be 
abused  by  making  collusive  assignments  to  non-residepts,  and  thus 
harassing  the  defendants  unnecessarily.  To  this,  however,  it  may 
be  answered  that  the  fact  of  such  collusive  assignment  being 
shown,  the  plaintiff  must  fail.  Whether  the  resident  plaintiff 
would  be  liable  for  costs  after  assignment,  is  not  material ;  proba- 
bly without  notice  to  the  defendant  of  his  want  of  interest  and 
agency  in  the  prosecution,  he  would  be  thus  liable;  and  there  is 
no  doubt  of  the  liability  of  the  assignee.  But  if  the  statute  gives 
the  warrant,  as  I  have  supposed,  for  the  accommodation  of  the 
non-resident  plaintiff,  then  the  inquiry  must  be,  whether  the  party 
in  interest  is  non-resident ;  according  to  this  view  of  the  statute, 
it  should  have  been  shown  in  the  affidavit  that  Lvrvnell  was  the 
sole  owner  of  the  demand. 

As  to  the  second  point,  arising  upon  the  return  of  the  justice, 
the  evidence  given  was  competent ;  whether  it  was  sufficient,  is 
not  a  question  for  us,  upon  a  writ  of  error. 

Judgment  of  common  pleas  affirmed,  with  single  costs. 


SUPREME  COUET. 
Brace  and  others  v.  Bensen. 
(10  Wend.,  213.     Decided  1833.) 

Mesne  process  in  a  justice's  court  ia  amendable  in  the  name  of  one  of  several 
plain  tifts;  and  it  was  accordingly  held  in  this  case  that  a  summons  at  the  suit 
of  several  plaiatiflfs  might  be  amended  after  the  return  of  the  same,  by  alter- 
ing the  christian  name  of  one  of  the  plaintiffs  from  Joseph  to  Jasper. 

Error  from  the  Madison  common  pleas.  Brace  and  twenty 
others  as  plaintiffs,  commenced  a  suit  before  a  justice  of  the  peace, 
against  Bensen,  by  summons.  In  the  summons  one  of  the  plain- 
tiffs was  named  Joseph  S.  Keeler.  On  the  return  of  the  process 
the  parties  appeared,  and  the  plaintiffs  by  their  counsel  moved  the 
justice  that  the  summons  be  amended,  by  striking  out  the  word 
Joseph  in  the  name  of  Joseph  S.  Keeler,  and  inserting  in  lieu 
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thereof  the  word  Jasper,  so  as  to  make  the  same  conform  to  a 
written  request  for  process  delivered  to  the  justice  before  the  issu- 
ing of  the  summons  ;  which  motion  was  opposed  by  counsel.  The 
justice  decided  in  favor  of  the  amendment,  and  altered  the  sum- 
mons by  inserting  the  name  Jasper,  instead  of  Joseph.  Where- 
upon the  plaintiffs  declared,  and  subsequently  judgment  was 
rendered  in  their  favor.  The  defendant  sued  out  a  certiorari, 
removing  the  judgment  into  the  Madison  common  pleas,  which  ■ 
court  reversed  the  judgment.  Whereupon  the  plaintiffs  sued  out 
a  writ  of  error. 

M.  T.  Reynolds,  for  the  plaintiffs  in  error. 

J.  A.  Spencer,  for  the  defendant  in  error. 

IBy  the  Court,  Savage,  Ch.  J.  The  only  question  is  whether 
mesne  process  is  amendable  in  the  name  of  the  plaintiff  in  such 
process,  and  whether  such  amendment  may  be  made  in  a  justices 
court.  It  has  been  decided  in  this  court  that  mesne  process  is  not 
amendable  when  tested  or  returnable  out  of  term.  4  Cow.,  49, 
504.  It  has  been  amended  when  returnable  at  a  wrong  place,  1 
Gowen,  141 ;  and  where  the  name  of  a  wrong  person  was  inserted 
as  chief  justice.  1  Gowen,  203.  Amendments  have  been  granted 
by  inserting  a  different  person  as  defendant  from  the  one  named  in 
the  writ ;  but  not  different  from  the  one  served  with  process.  7 
Taunt.,  295.  So  the  name  of  the  defendant  has  been  amended 
where  there  was  but  one  defendant,  it  appearing  that  the  right 
name  was  contained  in  an  affidavit  to  hold  to  bail.  2  Bos.  & 
Pul.,  109.  This  was  granted  after  the  service  of  the  process,  the 
mistake  being  merely  clerical.  The  same  thing  was  since  done  in 
Mesta/>i  v.  Hurtz,  3  Maule  c&  Sel.,  450,  after  a  plea  of  misnomer 
in  abatement.  In  this  case,  Le  Blance  says  there  is  no  difference 
between  amending  the  name  and  any  other  part  of  the  declaration. 
The  only  doubt  in  that  case  arose  from  the  fact  that  the  suit  was  a 
penal  action  ;  but  that,  it  was  said,  made  no  difference ;  it  was  the 
same  as  a  civil  suit.  See  Gowen's  Treatise,  694,  5.  The  language 
of  the  Revised  Statutes  is  broad  :  "  The  court  in  which  any  action 
shall  be  pending,  shall  have  power  to  amend  any  process,  pleading 
or  proceeding  in  such  action,  either  in  form  or  substance,  for  the 
furtherance  of  justice,  on  such  terms  as  shall  be  just,  at  any  time 
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before  judgment  rendered  therein."  2  H.  S.,  424,  §  1.  The  seventh 
section  provides  that  after  verdict,  judgment  shall  not  be  stayed 
for  a  variety  of  defects  in  process,  pleadings  and  proceedings ; 
among  them  is  a  mistake  in  the  name  of  any  party.  It  is  a  general 
rule  that  any  matter  which  is  cured  by  verdict,  is  amendable  before 
verdict.  There  is  no  question,  therefore,  that  this  matter  was 
amendable ;  and  that  a  justice's  court  possesses  the  same  power  as 
to  amendments,  as  courts  of  record,  appears  from  2  H.  S.,  225,  §  1. 
"  Every  justice  of  the  peace  elected  in  any  town  of  this  State,  or 
appointed  for  any  city  in  which  special  courts  are  not  established 
by  law,  is  hereby  authorized  to  hold  a  court  for  the  trial  of  all 
actions  in  the  next  section  enumerated,  and  to  hear,  try  and  deter- 
mine the  same  according  to  law  and  equity ;  and  for  that  purpose, 
where  no  special  provision  is  otherwise  made  by  law,  such  court 
shall  be  vested  with  all  the  necessary  powers  which  are  possessed 
by  courts  of  record  in  this  State." 

I  am  clearly  of  opinion  that  the  justice  had  the  power  of  amend- 
ment and  exercised  it  discreetly.  Consequently  the  common  pleas 
erred  in  reversing  his  judgment. 

Judgment  of  Madison  common  pleas  reversed,  with  single  costs. 


SUPREME  COUET. 

Smith  v.  Weed. 

(20  Wend.,  184.    Decided  Oct.  1838.) 

The  release  of  a  lien  obtained  by  the  suing  out  of  an  attachment,  is  a  good  conside- 
ration for  the  promise  of  a  third  person  to  pay  the  debt  of  the  party  proceeded 
against  by  such  process. 

The  powers  of  a  justice  to  issue  an  attachment  as  conferred  by  the  Revised  Stat- 
utes, are  not  abridged  by  the  act  to  abolish  imprisonment ;  on  the  contrary,  they 
are  enlarged  and  extended  to  new  cases,  differing  however,  from  the  Revised 
Statutes  as  to  the  amount  of  indebtedness.  The  only  operation  of  the  act  of 
1831  on  the  Revised  Statutes,  is  to  dispense  with  the  affidavit  of  witnesses  as  to 
the  preliminary  proof,  and  to  declare  the  affidavit  of  the  plaintiff  sufficient  to 
authorize  the  issuing  of  the  process. 
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This  was  an  action  of  assumpsit,  tried  at  the  Herkimer  circuit 
in  May,  1837,  before  the  Hon.  John  Willard,  one  of  the  circuit 
judges.  The  plaintiff  having  sued  out  an  attachment,  issued  by  a 
justice  of  the  peace  of  the  county  of  Montgomery,  against  the 
goods  and  chattels  of  one  John  S.  Joslin,  by  virtue  of  which  a 
levy  was  made  upon  a  quantity  of  quo/rried  stone  as  the  property 
of  Joslin,  the  defendant  promised  that  if  the  stone  was  the  pro- 
perty of  Joslin,  and  the  plaintiff  would  discharge  his  lien  upon  the 
same  and  discontinue  further  proceedings  upon  the  attachment, 
he  would  pay  the  debt  due  to  him  from  Joslin.  The  amount  of 
Joslin's  indebtedness  to  the  plaintiff,  was  $131,  and  the  stone  was 
proved  to  be  his  property.  The  plaintiff  alleged  on  the  declara- 
tion, that  the  attachment  was  sued  out  under  the  statute  entitled 
"  Of  courts  held  by  justices  of  the  peace."  2  Revised  Statutes, 
224.  The  justice  who  issued  the  attachment  testified  that  the 
application  for  the  process,  the  affidavit  of  the  applicant,  and  the 
attachment  were  lost,  but  that  the  process  was  issued  upon  the  affi- 
davit of  the  plaintiff  alone,  and  the  ground  of  the  application  was, 
that  Joslin  had  departed  from^  the  county  where  he  last  resided,  with 
intent  to  defra/ud  his  creditors.  He  further  stated  that  a  bond  was 
given  with  approved  sureties,  and  produced  the  same,  which  was 
in  the  form  prescribed  by  the  Revised  Statutes.  A  copy  of  the 
attachment  was  tested  on  the  tenth,  and  returnable  on  the  nine- 
teenth day  of  August,  1835,  was  read  in  evidence.  The  defendant 
moved  for  a  non-suit  on  the  ground  of  variance  between  the  dec- 
laration and  proof;  that  in  the  declaration,  it-  was  alleged  that  the 
attachment  was  issued  under  the  provisions  of  the  Heuised  Statutes, 
whereas  the  proof  showed  that  the  process  was  issued  partly  under 
the  Revised  Statutes,  and  partly  under  the  act  to  abolish  imprison- 
memt.  Statutes,  Sess.  of  1831,  p.  403,  §§  33,  34.  He  also  insisted 
that  the  attachment  was  void,  because,  1st.  It  could  not  legally 
issue  for  a  demand  exceeding  $50  ;  and  2d.  The  defendant  in  the 
attachment  being  a  non-resident  of  Montgomery,  not  more  than 
four  days  should  have  intervened  between  the  test  and  the  return 
of  the  process;  and  that  the  attachment  being  void,  the  pro- 
mise of  the  defendant  was  without  consideration,  and  for  that 
cause,  the  plaintiff  was  not  entitled  to  recover.  The  judge  over- 
ruled the  motion  for  a  non-suit,  and  charged  the  jury  that  the 
plaintiff  was  entitled  to  their  verdict  for  the  amount  of  his  debt 
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against  Joslin.    The  jury  found  accordingly,  and  the  defendant 
now  moves  to  set  aside  the  verdict. 

C.  Tracy,  for  the  defendant. 

J.  A.  Spencer,  for  the  plaintiff. 

£y  the  Court,  Nelson,  Ch.  J.  The  attachment  appears  to  have 
been  regularly  issued  under  the  provisions  of  2  S.  S.,  230,  §  26,  et 
seq.,  as  amended  in  respect  to  the  preliminary  proof  by  the  act  of 
1831,  to  abolish  imprisonment  for  debt.  Statutes,  Sess.  of  1831,^. 
404,  §  35,  for  a  sum  not  exceeding  $100,  upon  the  ground  that  the 
defendant  in  that  process  (Joslin)  had  absconded  from  the  county 
with  the  intent  to  defraud  his  creditors.  The  authority  given  to 
a  justice  by  the  Revised  Statutes  to  issue  an  attachment,  was  not 
abridged  by  the  34th  section  of  the  act  of  1831,  but  on  the  contrary 
was  extended  to  the  other  cases,  viz.,  the  fraudulent  removal, 
assignment  or  secretion  of  property,  limiting  however,  the  amount 
to  fifty  dollars.  The  Revised  Statutes  are  left  untouched  except 
in  respect  to  the  affidavit  of  the  facts  and  circumstances  on  which 
the  application  is  made,  which  by  the  35th  section  may  now  be 
made  by  the  plaintiff  himself,  instead  of  being  made  by  two 
disinterested  witnesses.  The  judge  was  clearly  right  in  ruling 
that  the  stone  attached  belonged  to  Joslin,  the  defendant  in  the 
process ;  that  the  lien  was  valid,  and  that  the  release  thereof  con- 
stituted a  good  consideration  for  the  undertaking  of  the  defendant 
to  pay  the  debt  due  to  the  plaintiff.  5  Taunt.,  450, 2  East,  332 ;  4 
Tawnt.,  117 ;  2  Saund.  on  PL  and  Ev.  547.  "Whether  the  agree- 
ment was  intended  to  embrace  the  whole  demand  due,  $131,  or  only 
$100,  the  extent  of  the  lien,  is  matter  of  construction.  The  judge  at 
the  circuit  took  the  former  view  of  it  from  the  language  used  by  the 
witnesses,  and  I  am  inclined  to  think  he  was  correct.  The  testi- 
mony of  one  of  the  witnesses  is,  that  the  defendant  promised  to 
pay  the  debt  of  Joslin,  if  the  plaintiff  would  release  the  attachment ; 
this  may  fairly  exclude  the  whole,  as  the  amount  of  the  debt  must 
have  been  well  known  at  the  time. 

New  trial  denied. 
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SUPREME  COURT. 

BiJTLEE  1).  POTTBE. 

.  (17  John.,  145.    Decided  1819.) 

Where  a  justice  has  no  jurisdiction  whatever,  and  undertalies  to  act,  his  acts  are 
coram  non  jiodice  and  void ;  but  if  he  has  jurisdiction,  and  errs  in  the  exercise 
of  it,  his  acts  are  voidable  only.  As  where  a  justice  of  the  peace,  in  a  cause 
before  him,  and  of  which  he  has  legal  cognizance,  gave  judgment  for  the  plain- 
tiff, for  more  thom  five  dollcws  coats,  besides  damages,  contrary  to  the  statute, 
which  limits  the  whole  amount  of  costs  to  be  recovered,  to  the  sum  of  five  dol- 
lars,  the  judgment  and  execution  thereon  were  held  to  be  voidable  only ;  and 
that,  therefore,  the  justice  was  not  liable  in  an  action  of  irespass,  &c.,  and  false 
imprisonment,  at  the  suit  of  the  defendant,  who  had  been  imprisoned  under 
the  execution  issued  on  the  judgment. 

In  error,  to  the  Court  of  common  pleas  of  Onondaga  county. 

The  plaintiff  below  brought  an  action  of  trespass,  assault  and 
battery,  and  false  imprisonment,  against  the  defendant  below,  who 
pleaded  the  general  issue,  with  notice  of  justification,  to  wit,  that 
the  plaintiff  and  one  Tappin,  on  the  26th  of  June,  1817,  confessed 
a  judgment  before  the  defendant,  as  a  justice  of  the  peace,  under 
the  act  for  the  recovery  of  debts  to  the  value  of  $25,  upon  which 
judgment  execution  was  issued  in  favor  of  the  plaintiff  in  that 
suit ;  and  by  virtue  of  which  execution,  the  constable  to  whom  it 
was  directed,  committed  the  plaintiff  to  gaol,  which  was  the  same 
trespass,  assault,  &c.,  mentioned  in  the  plaintiff's  declaration,  &c. 

On  the  trial  of  the  cause  in  the  court  below,  the  execution  issued 
by  the  defendant,  as  justice  of  the  peace,  against  the  plaintiff  and 
Tappin,  was  produced  in  evidence,  from  which  it  appeared  that 
the  judgment  was  rendered,  for  sixteen  dollars  damages,  and  jwe 
dollars  and  eighteen  cents  costs ;  and  the  plaintiff  proved  that  he 
was  committed  to  gaol  on  the  execution. 

The  counsel  for  the  plaintiff  below  then  objected,  that  inasmuch 
as  'it  appeared,  by  the  judgment  and  execution,  that  the  costs  were 
more  than^e  dollars,  it  was  contrary  to  the  provision  of  the  26th 
section  of  the  twenty-five  dollar  act ;  and  the  execution  was,  there- 
fore, void,  and  no  justification  to  the  defendant.  The  court  below 
decided  that  the  execution  was  void,  and  directed  the  jury  to  find 
a  verdict  for  the  plaintiff;  and  the  jury,  accordingly,  found  a  ver- 
dict for  Potter,  the  plaintiff  below,  against  Butler,  for  twenty-five 
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dollars  and  fifty  cents  damages ;  and  the  defendant  below  tendered 
a  bill  of  exceptions  to  the  opinion  of  the  court,  on  which  the  writ 
of  error  was  brought. 

The  cause,  on  the  return  to  the  writ  of  error,  was  submitted  to 
the  court  without  argument. 

J^er  Curiam.  The  justice  had  jurisdiction  to  give  judgment 
for  costs ;  and  though  he  was  limited  as  to  the  amount,  and  gave 
judgment  for  more  than  he  ought,  it  was  an  erroneous,  not  a  void 
judgment.  The  case  of  Prigg  v.  Adams  (2  Salk.,  674),  is  in 
point.  There,  an  action  of  trespass  and  false  imprisonment  was 
brought,  and  the  defendant  justified  under  a  ca.  sa.,  on  a  judg- 
ment in  the  Common  Pleas,  for  five  shillings,  on  a  cause  of  action 
arising  in  Bristol.  The  plantiff  replied,  setting  out  an  act  of  par- 
liament for  erecting  a  court  .of  conscience  in  Bristol,  enacting,  that 
if  any  person  bring  such  action  io  any  of  the  courts  at  "Westmin- 
ster, and  it  appeared,  on  trial,  to  be  under  forty  shillings,  that  no 
judgment  should  be  entered  for  the  plaintiff;  and  if  it  be  entered, 
then,  that  it  should  be  void.  The  court  held  the  judgment  void- 
able only,  by  plea  or  writ  of  error.  We  have  decided,  that  where 
a  justice  has  jurisdiction  to  issue  an  attachment,  but  proceeds 
erroneously  in  doing  so,  he  is  not,  therefore,  a  trespasser.  The 
distinction  is  this  :  where  the  justice  has  no  jurisdiction  whatever, 
and  undertakes  to  act,  his  acts  are  coram  non  judioe;  but  if  he 
has  jurisdiction,  and  errs  in  exercising  it,  then  the  act  is  not  void, 
but  voidable  only. 

Judgment  reversed. 

8 
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SUPREME  COUET. 

Bbnhet  v.  Eathbun. 

(17  John.,  37.    Decided  1819.) 

Where  an  action  of  trespass,  quaire  dausum  fregit,  is  commenced  before  a  justice 
of  the  peace,  and  the  defendant  puts  in  a  plea  of  title  in  the  locui  in  quo,  and 
the  plaintiflF  then  commences  his  action  for  the  same  trespass  in  the  court  of  C. 
P.  of  the  county  in  which  the  trespass  was  committed,  which  the  defendant 
by  writ  of  liabeas  corpus,  removes  into  this  court  and  the  plaintiff  on  the  trial, 
recovers  damages,  he  is  entitled  to  double  costs,  under  the  7th  section  of  the  act 
of  the  5th  of  April,  1813,  (Sess.  36,  ch.  58, 1  N.  R.  L.,  390,)  it  being  considered 
after  the  removal  to  this  court,  as  the  same  action  originally  commenced  in  the 
court  below. 

This  was  an  action  of  trespass,  qua^e  dausum  fregit,  originally 
commenced  before  a  justice  of  the  peace,  in  which  the  defendant 
pleaded  title  to  the  locus  in  quo.  The  plaintiff  then  commenced 
his  action  in  the  Court  of  C.  P.  of  Otsego  county  for  the  same 
trespass  ;  and  the  defendant  removed  the  cause  by  habeas  corpus, 
to  this  court,  and  it  was  tried  at  the  Otsego  Circuit,  where  a  ver- 
dict was  found  for  the  plaintiff,  for  five  dollars  damages. 

Brown,  for  the  plaintiff,  moved  for  double  costs,  under  the  act, 
sess.  36,  ch.  53,  §  7,  (1  if.  B.  L.,  390.)  (See  R.  8.,  ml.  2,,  pp.  225, 
226.) 

Campbell,  contra. 

Per  Curiam.  The  7th  section  of  the  act  for  the  recovery  of  debts 
to  the  value  of  twenty-five  dollars,  provides,  that  where  an  action 
of  trespass  on  land  is  brought  before  a  justice  of  the  peace,  and 
the  defendant  puts  in  a  plea  of  title,  it  shall  be  reduced  to  writing, 
&c.,  and  the  plaintiff  may  then  bring  his  action  in  the  court  of  C. 
P.  of  the  county ;  "  and  if  such  plaintiff  shall  recover  amy  damages 
in  such  action,  the  defendant  shall  be  liable  to  pay  to  such  plain- 
tiff double  costs."  Although  the  cause  be  removed  into  this  court 
by  habeas  corpus,  it  is  still  the  same  action,  and  the  plea  of  title 
put  in  before  the  justice,  will,  on  the  trial  of  the  cause,  be  conclu- 
sive evidence  that  the  defendant  relied  on  his  title.     A  different 
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construction  would  lead  to  great  injustice ;  for  unless  we  consider 
it  as  a  continuance  of  the  same  action  from  the  court  below,  the 
plaintiff  could  not  recover  even  single  costs,  unless  the  title  actually 
came  in  question.  We  are  of  opinion,  that  the  plaintiff  is  entitled 
to  double  costs. 
Motion  granted. 


SUPEEME  COURT. 

Columbia  Turnpike  Eoad  v.  Hatwood. 
(10  Wend.,  422.     Bedded  1833.) 

This  court  has  not  the  power  to  reverse  the  judgment  of  a  common  pleas  court, 

remrsing  the  judgment  of  a  justice's  court  on  the  merits. 
A  summons  in  a  justice's  court,  returnable  in  the  forenoon  of  the  eiglith  day  of  a 

month,  is  well  served  in  the  afternoon  of  the  second  day  of  the  same  month. 
Fractions  of  a  day  in  the  service  of  process,  notices  or  pleadings,  are  not  regarded 

in  the  computation  of  time. 
The  rule  requiring  notices  of  trial  to  be  served  14  days  iefore  the  first  day  of  the 

court,  excluding  from  the  computation  of  time  the  first  day  of  court,  confirmed. 
A  plaintiflf  who,  after  a  decision  on  a  plea  in  abatement  in  his  favor  in  a  justice's 

court  upon  an  issue  of  fact,  proceeds  to  adduce  testimony  on  the  merits  as  if 

an  issue  in  fact  had  originally  been  joined,  is  estopped  from  saying  that  he 

was  entitled  to  judgment  on  the  determination  of  the  plea  in  abatement  against 

his  adversary. 

Eeeoe  from  the  Columbia  common  pleas.  The  Columbia 
Turnpike  Company  sued  Haywood  in  ihe  justice's  court  of  the  city 
of  Hudson,  claiming  from  him  a  penalty  of  $25,  for  forcibly  or 
fraudulently  passing  a  toll-gate  of  the  company  without  paying  the 
legal  toU.  The  defendant  was  served  with  a  summons,  and  on  the 
return  thereof  the  parties  appeared,  the  plaintifis  declared,  and  the 
defendant  put  in  a  plea  of  the  general  issue ;  it  being,  however, 
agreed  that  the  pleadings  might  be  altered,  if  either  party  required 
it.  The  cause  was  adjourned,  and  on  the  adjourned  day  the  defend- 
ant put  in  a, plea  in  abatement,  alleging  that  the  summons  was  not 
served  six  days  previous  to  the  return  thereof;  the  plaintiffs  joined 
issue,  and  the  defendant  prove^d  that  the  summons  was  served  in 
the  afternoon  of  the  second  day  of  April,  and  that  the  summons 
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was  returnable  on  the  eighth  day  of  April,  at  ten  o'clock  in  the 
forenoon.  The  court  decided  that  the  plea  in  abatement  was  not 
well  taken.  The  plaintiffs  then  called  witnesses  to  prove  their  dec- 
laration, and  the  defendant  adduced  testimony  on  his  part,  and 
after  hearing  the  proofs,  the  justice's  court  gave  judgment  for  the 
plaintiffs  for  the  penalty  claimed,  with  costs.  The  defendant  sued 
out  a  certiorari  to  the  Columbia  common  pleas,  who  reversed  the 
judgment  of  the  justice's,  with  costs.  The  plaintiffs  sued  out  a 
writ  of  error  to  this  court. 

G.  M.  Stelhins,  for  the  plaintiffs  in  error. 

A.  L.  Jordan,  for  the  defendant  in  error. 

By  the  Court,  Savage,  Ch.  J.  In  relation  to  the  time  of  service 
of  process  and  notices,  the  law  does  not  regard  fractions  of  a  day. 
For  the  purpose  of  ascertaining  the  priority  of  liens  upon  real 
estate,  the  true  time  of  docketing  a  judgment  or  recording  a  mort- 
gage will  be  inquired  into.  So,  for  the  purpose  of  ascertaining  the 
conflicting  claims  of  creditors  upon  personal  property,  the  true 
time  of  delivering  an  execution  to  a  sheriff,  where  several  have 
been  delivered  on  the  same  day,  will  be  inquired  into.  But  in  the 
service  of  process,  or  of  notices  or  pleadings  in  a  cause,  fractions 
of  a  day  are  not  regarded.  The  service  of  the  summons  in  this 
case,  for  the  purpose  of  a  day  in  the  computation  of  time,  was 
equally  well  served  in  the  afternoon  as  in  the  morning.  Our  rule 
is  well  settled,  that  when  days  are  mentioned  in  the  statutes  or  our 
own  rules,  they  are  to  be  reckoned  one  exclusive  and  one  inclusive. 
Thus  a  notice  of  argument  is  a  notice  of  eight  days.  If  the  term 
commences  on  the  ninth  day  of  the  month,  the  service  must  be  on 
the  first.  If  you  include  in  the  computation  the  day  of  service, 
you  will  have  eight  days,  excluding  the  first  day  of  term ;  if  you 
exclude  the  day  of  service,  you  include  the  first  day  of  term.  So, 
when  six  days  service  of  a  summons  are  required,  and  it  is  return- 
able on  the  eighth,  the  service  on  the  second  is  good.  This  rule  of 
construction  is  said  by  the  defendant's  counsel  to  be  inconsistent 
with  the  decision  in  Small  v.  Edrick,  5  Wend.,  137;  but  it  will  be 
seen  the  phraseology  of  the  two  statutes  under  which  the  questions 
arise,  is  different ;  the  one  requires  the  summons  to  be  served  at 
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least  six  days  he/ore  the  time  of  appearance ;  the  other  requires 
notice  to  be  served  at  least  fourteen  days  iefore  the  first  day  of  the 
court.  The  latter  excludes  the  first  day  of  the  court,  and  therefore 
requires  fourteen  days,  one  exclusive  and  one  inclusive,  excluding 
the  first  day  of  court,  which  our  rules  and  the  general  rules  of  con- 
struction include.  That  case,  is  therefore,  an  exception  to  the 
general  rule,  and  is  so  from  the  terms  of  the  statute.  There  was 
no  error  in  the  justice's  court  in  this  part  of  the  case. 

Upon  the  merits,  the  facts  proven  were,  that  the  defendant  had 
on  two  occasions  passed  the  gate  without  paying  his  toll ;  the  first 
time  was  in  the  day  time ;  the  defendant  stopped  under  a  shed 
with  his  wagon  after  passing  the  gate,  and  came  into  the  toll 
house ;  he  did  not  pay  the  toll  nor  was  he  asked  for  it.  The  sec- 
ond time  was  in  a  stormy  night ;  he  was  asked  for  the  toll  after 
he  had  passed,  the  gate  being  open  ;  his  answer  was,  that  his  son 
who  was  behind  would  pay  it ;  the  gate  keeper  went  into  the 
house,  and  the  son  .who  was  to  have  paid,  passed  unobserved,  and 
neither  paid  his  own  toll  nor  his  father's,  but  would  have  paid  it, 
had  the  gate  keeper  been  at  his  post  to  receive  it.  On  this  evi- 
dence the  justices  determined  that  the  defendant  was  guilty  of 
fraudulently  passing  the  gate.  The  common  pleas  reversed  the 
judgment.  What  part  of  the  justices'  proceedings  were  adjudged 
erroneous  by  the  common  pleas,  does  not  appear  by  the  record.  I 
have  endeavored  to  show  that  they  decided  correctly  as  to  the 
time  of  service  of  the  summons.  It  is  said  by  the  plaintiffs'  coun- 
sel, that  the  plea  in  abatement  having  been  decided  in  favor  of  the 
plaintiffs,  and  the  issue  upon  it  being  an  issue  of  fact,  they  were 
entitled  to  judgment.  To  this  it  is  answered,  and  I  think  conclu- 
sively, that  the  plaintiffs  having  given  evidence  upon  the  merits, 
they  are  now  too  late  to  complain  of  that  erroneous  decision.  In 
Haight  v.  Holly,  3  Wend.,  263,  the  rule  is  correctly  laid  down  by 
Mr.  Justice  Marcy,  that  when  judgment  is  given  for  the  plaintiff 
on  a  demurrer  to  a  plea  in  abatement,  the  judgment  is  respondeas 
ouster,'  but  when  on  an  issue  of  fact,  judgment  is  final.  But  no 
such  question  was  raised  before  the  justices'  court,  their  attention 
was  not  called  to  the  point ;  both  parties  went  into  the  merits 
apparently  by  consent ;  it  is  now  too  late  to  derive  any  benefit 
from  an  error  which  seems  to  have  been  common  to  the  parties ; 
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the  court,  it  is  to  be  presumed,  would  have  decided  correctly,  had 
they  been  required  to  make  a  decision  upon  the  point. 

The  common  pleas,  it  is  presumed,  reversed  the  judgment  of 
the  justices'  court  upon  the  merits.  They  had  a  right  to  do  so. 
The  statute  declares,  that  "  The  judges  of  such  court  of  common 
pleas  shall  proceed  and  give  judgment  in  the  cause  as  the  right  of 
the  matter  may  appear,  without  regarding  technical  omissionsj 
imperfections  or  defects  in  the  proceedings  before  the  justice, 
which  did  not  affect  the  merits ;  and  may  affirm  or  reverse  the 
judgment  in  whole  or  in  part,  and  may  issue  execution  as  upon 
other  judgments  rendered  before  them."  When  a  certiorari  laid 
directly  to  this  court,  a  similar  power  was  given,  as  follows: 
''  That  in  all  cases  of  judgment  removed  by  certiorari,  the  Supreme 
Court  shall  proceed  and  give  judgment  according  as  the  very  right 
of  the  case  shall  appear,  without  regarding  any  imperfection, 
omission  or  defect  in  the  proceedings  before  the  court  below  in 
mere  matters  of  form."  TJnder  this  power  the  court  formerly 
reversed  the  judgments  of  justices,  as  well  for  errors  of  law  as 
errors  of  fact.  The  courts  of  common  pleas  have  now  the  same 
power;  and  in  the  case  now  under  consideration,  the  common 
pleas  reversed  the  judgment  of  the  justices'  court  probably  on  the 
ground  that  the  facts  proved  were  neither  evidence  of  force  or 
fraud  in  passing  the  gate.  If  such  was  the  ground  of  their  decision, 
this  court  has  no  power  to  review  it.  Whether  the  defendant  was 
guilty  of  force  or  fraud  was  a  question  of  fact  not  to  be  reviewed 
on  writ  of  error.  As  the  record  shows  no  error  in  the  common 
pleas  on  any  question  of  law,  and  as  we  have  no  right  to  inquire 
into  the  correctness  of  their  decisions  on  questions  of  fact,  the 
judgment  must  be  affirmed.  Had  we  the  power,  the  judgment 
would  not  be  reversed,  as  the  court  decided  correctly. 

Judgment  affirmed. 


BALDWIN  V.  OALKINS.  119 

SUPEEME  COURT. 

S.  "W".  &  H.  Baldwin,  v.  W.  Calkins  and  othees. 

(10  Wend.,167.    Decided  1833.) 


Where  a  special  power  is  granted  by  statute,  affecting  tlie  property  of  individuals, 
as  conferring  upon  the  judges  of  a  county  court  the  power  of  assessing  the 
damages  of  individuals  in  consequence  of  a  public  improvement,  but  requiring 
that  -such  judges  should  not  be  interested,  the  statute  must  be  strictly  pursued, 
and  it  must  in  general  appear  on  the  face  of  the  proceedings  that  it  has  been  so 
pursued ;  yet  where  a  party  affected  by  such  assessment  had  notice  of  the 
application  to  the  judges  who  performed  the  duty  assigned,  appeared  before 
them,  contested  the  claim  set  up,  and  did  not  object  to  the  proceeding  on  the 
ground  of  the  interest  of  the  judges,  he  was  deemed  to  have  waivedthe  objection, 
although  the  fact  was  not  averred  that  the  judges  were  disinterested. 

********* 

By  the  Court,  Savage,  Ch.  J. 

******* 

The  court  say  that  the  disagreement  of  the  parties  and  consequent 
application  lay  at  the  foundation  of  the  proceedings ;  that  the  dis- 
interestedness of  the  judge  and  commissioners  was  necessary  to  an 
impartial  decision.  Consent  cannot  give  jurisdiction,  but  cures 
irregularity.  An  appearance  before  judges  of  any  other  county 
than  Onondaga  could  not  give  them  jurisdiction,  but  cures  any 
irregularity  not  objected  to  at  the  time.  In  this  case  the  parties 
appeared  and  made  no  objection ;  this  was  an  admission  of  the 
competency  of  the  judges. 
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SUPREME  COURT. 

Baldwin  and  others,  Superintendents  of  the  Poor  of  St.  Law- 
rence County  v.  MoArthur. 


(17  Bm-i.,  414.    Decided  1854.) 


Where  one  of  the  members  of  a  court  of  sessions  granting  an  order  of  mainte- 
nance, is  one  of  the  persons  who,  as  superintendents  of  the  poor,  apply  for  the 
order,  the  court  has  no  jurisdiction  and  the  proceedings  and  order  are  void. 

The  statute  declaring  that  no  judge  of  any  court  can  sit  as  such  in  any  cause  in 
which  he  is  a  party,  extends  to  justices  of  the  peace.    (3  B.  8.,  375,  §  3.) 


Backer  <&  Sawyer,  for  the  plaintiffs. 
James  &  Brown,  for  the  defendant. 

By  the  Court,  C.  L.  Allen,  J. 

******* 

In  The  Washington  Ins.  Co.  v.  Price,  1  Hopk.  Ch.  Hep.,  1, 
Chancellor  Sanford  remarked,  that  it  is  a  maxim  of  every  case,  in 
every  country,  that  no  man  should  be  a  judge  in  his  own  cause ; 
that  it  is  not  left  to  his  discretion,  or  to  his  sense  of  decency, 
whether  he  shall  act  or  not ;  that  when  his  own  rights  are  in 
question  he  has  no  authority  to  determine  the  cause.  So  well, 
said  he  is  this  principle  understood,  that  in  every  court  consisting 
of  more  judges  then  one,  the  judge  who  is  a  party  in  a  suit  takes 
no  part  in  the  proceeding  or  decision  of  the  cause. 

******* 

The  terms  of  the  statute  are  broad  and  plain.  "iTo  judge  of 
any  court  can  sit,  as  such,  in  any  cause  in  which  he  is  a  party." 
I  do  not  see  how  we  can  avoid  this  express  prohibition.  If  any 
exceptions  had  been  intended  in  the  statute,  they  would  probably 
have  been  inserted.  At  all  events  I  think  we  are  not  at  liberty  to 
make  them,  or  indulge  in  any  speculations  on  the  subject.  We 
are  controlled  by  the  law,  and  are  only  to  pronounce  what  it  is. 

It  is  argued  that  Barnes  was  not  a  judge,  but  a  justice  of  the 
peace,  and  that  the  statute  applies  to  judges  only,  and  cannot  be 
carried  beyond  the  plain  import  of  the  words  used.    But  the  court. 
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in  the  case  of  Edwards  v.  Russell,  21  Wend.,  63,  put  a  different 
construction  upon  the  statute,  by  deciding  that  the  section  applied 
to  a  justice  as  well  as  a  judge,  and  said  the  same  reasons  existed 
for  its  application  there,  as  well  as  in  higher  tribunals.  {See  3 
Comst.  547 ;  Hopk.  Ch.  Bep.,  1.) 


SUPEEME  COURT. 
Tallman  v.  Bigelow. 

(10  Wend.,  420.     Bedded  1833.) 

I 
Affidavits  of  a  plaintiff  that  from  reports  and  information  lie  believed  that  his 

debtor  kept  out  of  the  county  to  avoid  paying  his  debts,  and  of  his  witnesses 
that  they  Tiad  been  informed  that  he  had  departed,  and,  as  his  creditors  said,  for 
the  purpose  of  defrauding  them,  are  not  sufficient  to  authorize  the  issuing  of  an 
attoAment  by  a  justice. 
This  court  reviews  the  proceedings  of  all  subordinate  tribunals  as  to  their  juris- 
diction, and  all  questions  of  law  arising  before  them. 

********* 

Eeeoe  on  certiorari  to  a  justice's  court.  Bigelow  sued  out  an 
attachment  against  Tallman.  The  plaintiff,  in  the  affidavit  accom- 
panying his  application  for  process,  stated  that  he  believed  that 
Tallman  had  departed  from  the  county  with  intent  to  defraud  his 
creditors,  or  to  avoid  the  service  of  any  process,  and  from  reports 
and  information,  he  believed  that  he  kept  out  of  the  county  to 
avoid  paying  his  debts.  The  affidavits  of  two  disinterested  wit- 
nesses, required  in  such  cases,  were  also  produced,  one  of  whom 
stated  that  he  had  been  informed  that  Tallman  had  departed  the 
county,  -and,  as  his  creditors  said,  for  the  purpose  of  defrauding 
them  out  of  their  demands,  and  that  he  yet  remained,  as  they 
believe,  out  of  the  county  for  the  same  purp§se ;  the  other  stated 
that  Tallman,  as  he  believed,  had  departed  from  the  county,  and 
with  the  intent  to  avoid  process  being  issued  against  him.  The 
property  of  Tallman  was  seized  under  the  attachment,  and  the 
justice,  on  hearing  the  proofs  of  the  plaintiff",  gave  judgment  in 
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his  favor  for  $100.     The  defendant  sued  out  a  certiorari,  return- 
able in  this  court. 

M  B.  Morehouse,  for  plaintiff  in  error. 

8.  Grijypen,  for  defendant  in  error. 

By  the  Court,  Nelson,  J.  The  power  of  this  eourt  to  revise  and 
correct  the  errors  of  inferior  tribunals,  so  far  as  the  jurisdiction  of 
such  tribunals  is  concerned,  and  the  determination  of  questions  of 
law  arising  before  them  and  apparent  upon  the  record  or  history  of 
the  proceedings,  has  been  too  often  adjudged  to  admit  of  question. 
2  Gavnes,  179  ;  20  John.,  430 ;  5  Wend.,  98 ;  6  id.,  564. 

There  can  be  no  doubt  the  justice  erred  in  issuing  the  attachment 
in  this  case,  the  affidavits  of  the  plaintiff  and  of  the  witnesses 
being  clearly  defective,  within  the  provisions  of  the  statute.  2  R. 
8.,  230,  §  28.  The  case  does  not  turn,  as  supposed  by  the  counsel 
of  the  defendant,  npon  the  question  whether  there  was  enough  to 
give  jurisdiction  to  the  justice,  so  as  to  sustain  the  judgment  until 
reversed,  within  the  decision  in  11  John.,  176,  but  whether  the 
justice  erred  in  the  application  of  the  rules  of  law  in  any  part  ot 
the  proceedings,  as  may  appear  from  the  return  to  the  writ.  There 
probably  was  sufficient  to  protect  the  justice,  and  all  others  acting 
under  the  judgment,  until  its  reversal ;  but  the  affidavits,  without 
which  the  justice  was  not  authorized  to  issue  the  attachment,  are 
necessarily  a  part  of  the  record,  and  are  properly  returned  by  the 
justice ;  and  we  cannot  but  see  that  he  erred  in  adjudging  them 
sufficient  within  the  statute. 

******* 

Judgment  reversed. 
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SUPKEME  COURT. 

BiGELOW  V.  StKAENS. 

(19  John.,  39.     Decided  1821.) 

If  a  court  of  limited  jurisdiction  issues  process  which  is  illegal ;  or  if  a  court, 
whether  its  jurisdiction  be  limited  or  not,  holds  cognizance  of  a  cause,  without 
having  gained  jurisdiction  of  the  person  of  the  defendant,  by  having  him 
before  them,  in  the  manner  required  by  law,  the  proceedings  are  void. 

(Vide  Allen  v.  Orofoot,  5  Wend, 506;  Latham  v.  Edgerton,  9  Cow.,  337;  Savacool  v. 
Broughton,  5  Wend\  170;  Jackson  «.  BoUnson,  4  Weiid.,  436;  Scott  v.  Ely,  Ibid, 
555;  Van  Steenberg  v.  Bigelow,  3  lUd,  43;  Putnam  «.  Man,  8  lUd,  304;  Wheeler 
V.  Townsend,  3  lUd.,  347;  Oriswold  t).  Sedgwick,  1  Ibid,  136;  Oolirin  v.  Imther,  9 
Cow.,  61 ;  Cunniiigha/m-o.  Bueldin,  8  Ibid,  178 ;  Sherman  v.  BaUou,  8 Ibid,  304  ; 
Wattles  V.  Mwrsh,  5  Ibid,  176.) 

And  in  the  case  of  a  limited  and  special  jurisdiction,  the  magistrate  attempting 
to  enforce  a  proceeding  founded  on  any  judgment,  sentence  or  conviction,  in 
such  a  case  is  a  trespasser.  {The  rule  as  to  the  justice's  liaMlity,  is,  that  when-e  he 
has  no  jurisdiction  whatever  and  undertakes  to  act,  his  acts  are  coram  non  judiee, 
and  Doid,  equally  so  as  if  he  was  not  a  justice.  If  he  has  jurisdiction  but  errs  in 
exercising  it,  then  his  acts  are  not  void,  but  widaMe  ordy.  In  the  former  ease  he  is 
personaliy  liaMe,  in  the  latter  not.  Per  Sanage,  Ch.  J.,  Adkins  ».  Brewer.  3  Cow.> 
309.) 

And  the  party  aflfected  by  the  conviction,  may,  even  in  a  collateral  action,  when 
the  conviction  is  set  up  as  a  defense,  show  that  the  magistrate  had  no  jurisdic- 
tion of  the  person  convicted. 

Whenever  a  new  power  is  conferred  upon  a  justice  of  the  peace,  he  must  pro- 
ceed in  the  mode  prescribed  by  the  statute. 

Where  the  act  for  suppressing  immorality  {sess,  36,  e.  34,  [1  He'd.  Stat.,  674,  675]), 
which  authorizes  a  justice  to  convict  for  offenses  against  the  statute,  requires 
him  to  cause  the  party  to  be  brought  before  him,  and  upon  proof,  &o.,  to  con- 
vict him  in  the  manner  prescribed  :  Meld,  that  the  justice  could  not  on  the 
return  of  a  precept  or  summons,  personally  served,  proceed  to  hear  the  proofs, 
and  convict  the  party  who  had  failed  to  appear,  without  having  him  brought 
before  him. 

This  was  an  action  of  trespass,  assault  and  battery,  and  false 
imprisonment,  tried  before  Mr.  Chief  Justice  Spencer,  at  the  Col- 
umbia circuit,  in  November,  1820. 

The  plaintiff  proved  that  he  had  been  committed  to  the  gaol  of 
the  county,  on  a  warrant  issued  by  the  defendant,  as  justice  of  the 
peace,  which  was  produced,  from  which  it  appeared  that  the  plain- 
tiff was  convicted  before  the  defendant,  for  willfully  interrupting 
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a  congregation  of  people  met  for  religious  worship,  by  rude  and 
indecent  behavior,  contrary  to  the  act  for  suppressing  immorality. 
{Sess.  36,  ok.  24.  sec.  4  ;  2  K  E.  Z.,  193.)  And  having  neglected 
to  pay  the  penalty  of  tvrenty-five  dollars,  adjudged  for  the  offense, 
he  was  ordered  to  be  committed  to  the  county  gaol  for  thirty  days, 
pursuant  to  the  statute. 

The  defendant  produced  in  evidence  the  record  of  conviction. 
The  plaintiff's  counsel  then  offered  to  prove,  that  the  defendant  as 
justice  of  the  peace,  did  not  cause  the  plaintiff  to  appear  before 
him  on  the  complaint,  as  the  act  required,  before  he  recorded  the 
conviction  and  issued  his  warrant  of  commitment.  The  defend- 
ant's counsel  objected  to  this  evidence  on  the  ground  that  the 
record  of  conviction  was  a  complete  justification  of  the  defendant, 
and  could  not  be  contradicted  if  the  defendant  had  jurisdiction  of 
the  subject  matter.  The  chief  justice  decided  that  he  would  hear 
the  evidence.  It  was  proved  that  the  defendant,  on  the  20th 
of  November,  1819,  issued  his  precept,  directed  to  any  constable, 
&c.,  commanding  him  to  cause  the  plaintiff  and  three  others  forth- 
with, to  appear  before  him,  to  answer  separately,  &c.  The  pre- 
cept was  signed  but  not  sealed  by  the  justice,  having  only  the 
word  "  seal "  in  the  margin.  The  constable  endorsed  on  it  his 
return,  ".served  by  reading  on,  &c.,  November  29, 1819 ; "  he  testi- 
fied that  he  served  it  personally  on  the  plaintiff,  by  reading  the 
same  to  him,  in  the  presence  of  his  father,  the  plaintiff  being  an 
infant  under  twenty-one  years.  That  the  father  requested  him 
to  delay  the  return  until  the  next  day  at  ten  o'clock,  a.  m., 
at  which  time  he  accordingly  returned  the  precept  to  the  defend- 
ant; and  that  the  plaintiff  did  not  object  to  the  arrangement. 
That  the  father  of  the  plaintiff  appeared  the  next  day  before  the 
justice  with  counsel  in  behalf  of  the  plaintiff,  and  objected  to  the 
process  and  the  manner  of  its  return ;  alleging  that  the  defendant 
could  not  proceed,  unless  the  plaintiff  was  brought  personally 
before  him.  But  the  defendant  said  that  the  service  and  return  of 
the  precept  was  sufiicient  to  authorize  him  to  proceed ;  and  the 
father  of  the  plaintiff  and  his  counsel  then  left  the  room  in  which 
the  justice  held  his  court ;  and  the  defendant  proceeded  to  examine 
witnesses,  &c.,  and  imposed  the  fine  of  twenty-five  dollars. 

The  chief  justice  directed  the  jury  to  find  a  verdict  for  such 
damages  as  they  should  think  proper ;  subject  to  the  opinion  of 
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the  court  on  a  case  to  be  made.     The  jury  accordingly  found  a 
verdict  for  the  plaintiff  for  ten  dollars. 

The  case  was  submitted  to  the  court  without  argument. 

Spencer,  Ch.  Justice,  delivered  the  opinion  of  the  court. 

I  had  no  doubt  upon  the  trial,  that  the  conviction  given  in 
evidence  by  the  defendant  was  a  complete  protection  to  him,  as 
everything  set  forth  in  it,  unless  it  was  shown  that  the  defend- 
ant had  either  exceeded  his  jurisdiction,  or  had  not  jurisdiction  of 
the  person  of  the  plaintiff.  I  consider  it  perfectly  well  settled, 
that  to  justify  an  inferior  magistrate  in  committing  a  person,  he 
must  have  jurisdiction  not  only  of  the  subject  matter  of  the  com- 
plaint, bnt  also  of  the  process  and  the  person  of  the  defendant. 
This  point  was  fully  and  ably  discussed  in  Borden  v.  J^itch,  15 
John.,  121 ;  and  it  was  decided,  that  a  judgment  of  divorce  ren- 
dered by  the  Supreme  Court  of  Vermont  was  void,  because  it  had 
not  jurisdiction  of  the  person  of  the  defendant.  The  authorities 
are  numerous  to  this  point.  (5  John.,  4:1;  8  John.,  QO,  197 ; 
Kirby's  Rep.,  119 ;  1  Dallas,  261 ;  1  Day's  Con.  Rep.,  40, 45  ;  2 
Wils.,  386 ;  2  Sir.,  993.)  If  a  court  of  limited  jurisdiction  issues 
a  process  which  is  illegal,  and  not  merely  erroneous ;  or  if  a  court, 
whether  of  limited  jurisdiction  or  not,  undertakes  to  hold  cogniz- 
ance of  a  cause,  without  having  gained  jurisdiction  of  the  person, 
by  having  him  before  them  in  the  manner  required  by  law,  the 
proceedings  are  void;  and  in  the  case  of  a  limited  or  special  juris- 
diction, the  magistrate  attempting  to  enforce  a  proceeding  founded 
on  any  judgment,  sentence  or  conviction,  in  such  a  case,  becomes 
a  trespasser.  The  case  of  Mather  v.  Mood  (8  John.,  45),  decides 
that  a  record  of  conviction  of  a  justice  under  the  act  to  prevent 
forcible  entries  and  detainers,  is  not  traversable ;  and  if  it  appears 
that  the  justice  had  jurisdiction  and  proceeded  regularly,  it  is  con- 
clusive, and  a  bar  to  a  suit  against  him  for  anything  adjudged  and 
within  his  jurisdiction.  But  it  was  not  decided  in  that  case,  nor 
is  there  any  case  that  sanctions  the  doctrine,  that  by  force  of  a  con- 
viction before  a  magistrate,  the  party  affected  by  it,  may  not  show, 
even  in  a  collateral  action,  where  the  conviction  is  set  up  as  a 
defense,  or  comes  in  question,  that  the  magistrate  had  not  jurisdic- 
tion of  the  person  against  whom  the  conviction  operates.  Take  the 
case  of  a  person  convicted  by  a  justice  of  the  peace,  who  never  had 
been  summoned  and  who  never  appeared  before  him ;   would  it 
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admit  of  a  doubt  that  this  fact  might  be  shown,  and  if  proved, 
that  the  whole  proceeding  would  be  coram  non  judice  and  void  ? 
The  fourth  section  of  the  act  under  which  this  conviction  took 
place  (2  JS'.  R.  L.,  194,  196  ;  1  Rev.  Stat.,  674,  675),  after  specify- 
ing the  offenses  of  violating  the  sabbath,  and  interrupting  and 
disturbing  any  assembly  of  people  met  for  religious  worship,  pro- 
ceeds to  denounce  the  penalty,  and  provides,  in  case  such  offender 
be  legally  convicted,  that  he  shall  immediately  pay  the  sum  so 
forfeited,  which  may  be  a  sum  not  exceeding  twenty-five  dollars ; 
and  if  he  does  not  immediately  pay  the  amount,  with  the  charges 
of  conviction,  or  give  security  to  the  satisfaction  of  the  justice, 
for  the  payment  thereof,  within  twenty  days  thereafter,  then  the 
justice  may,  by  warrant,  under  his  hand  and  seal,  commit  the 
offender  to  the  common  gaol  of  the  county,  for  a  term  not  exceed- 
ing thirty  days.  The  ninth  section  provides,  that  every  justice 
shall,  upon  information  given  upon  the  oath  of  any  person,  cause 
every  offender  against  the  act  to  a^pea/r  iefore  him,  and  upon  such 
information  being  proved,  shall  convict  such  offender  in  such  man- 
ner as  in  and  by  the  act  is  prescribed.  The  tenth  section  gives  the 
form  of  conviction,  and  prohibits  the  removal  into  the  Supreme 
Court,  by  certiorari,  of  any  adjudication  or  conviction  by  virtue 
of  the  act.  The  importance  and  value  of  the  principle,  that  the 
justice  has  not  jurisdiction,  unless  the  person  convicted  shall  be 
legally  before  him,  becomes  more  apparent,  when  we  perceive  that 
the  aggrieved  party  is  deprived  of  every  method  of  protecting  him- 
self, but  by  action  against  the  justice. 

Was  the  plaintiff  legally  before  the  justice^?  I  consider  the 
process  issued  by  the  defendant  as  unexceptionable ;  it  had  no  seal, 
and  there  is  nothing  in  the  act  requiring  it.  The  constable 
returned  upon  it,  that  he  had  served  it  by  reading.  It  appeared 
in  evidence  that  the  plaintiff  was  never  before  the  justice ;  that 
the  process  was  served  by  reading  it  to  the  plaintiff  in  the  presence 
and  hearing  of  his  father,  who  now  prosecutes  as  guardian  ad  litem 
to  his  son.  The  father  appeared  with  counsel  before  the  justice 
and  objected  to  the  process  and  the  manner  of  its  being  served, 
and  insisted  that  the  plaintiff  ought  to  have  been  brought  personally 
into  court ;  these  objections  were  overruled  and  then  Gale  Bigelow 
withdrew  with  his  counsel. 

It  is  a  settled  principle  that  whenever  a  statute  confers  a  new 
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power  upon  justices  of  the  peace,  they  must  proceed  in  the  mode 
prescribed  by  the  statute.  Yarious  British  statutes  confer  power 
on  justices  of  the  peace,  to  inflict  penalties  for  offenses,  on  convic- 
tion, without  requiring  that  the  party  should  be  summoned  or 
compelled  to  appear.  In  4:th  Bl.  Com.,  382,  it  is  said  the  courts 
of  common  law  have  thrown  in  one  check  upon  them,  (summary 
convictions,)  by  making  it  necessary  to  summon  the.  party  accused 
before  he  is  condemned ;  and  it  is  now  held  to  be  an  indispensable 
requisite.  (2  Ld.  Haym.,  1405  ;  1  Salk.,  181.)  It  is  evident  that 
the  summoning  of  the  accused,  was  not  specifically  required  ;  yet 
this  has  been  considered  a  principle  so  necessary  to  the  impartial 
administration  of  justice,  that  it  cannot  be  dispensed  with.  The 
statute  authorizing  the  proceedings  against  the  plaintiff,  requires 
of  the  justice  to  cause  every  offender  against  the  statute  to  be 
brought  before  him.  This,  I  consider  essential  to  his  jurisdiction  ; 
first,  because  the  statute  is  mandatory  upon  the  justice  that  it  shall 
be  done,  and  it  is  the  mode  pointed  out  in  which  he  shall  execute 
the  summary  powers  confided  to  him;  and  secondly,  because, 
from  the  nature  of  the  case,  the  offender  must  be  present ;  the 
party  convicted  has  an  option  given  him  of  paying  the  forfeiture, 
or  giving  security  for  the  payment  in  twenty  days ;  in  default  of 
complying  with  either  alternative,  the  justice  is  bound  to  commit 
him,  for  a  period  not  exceeding  thirty  days.  It  is  essential  that 
the  offender  should  have  an  opportunity  of  electing  to  comply 
with  one  of  the  alternatives  offered  to  him,  by  being  present  and 
informed  of  the  forfeiture  adjudged.  It  is  no  answer  to  say,  that 
being  summoned,  he  might  appear.  It  was  the  duty  of  the  justice 
to  cause  him  to  be  brought  before  him.  Neither  is  it  an  answer, 
that  being  an  infant  he  appeared  by  his  father.  It  is  not  a  suit  in 
which  there  can  be  a  guardian  ad  litem.  Under  the  twenty-five 
doUar  act,  in  a  proceeding  instituted  by  warrant,  had  the  same 
facts  occured,  the  proceedings  would  have  been  erroneous. 
Judgment  for  the  plaintiff. 


128  BELLOWS  V.  SHANNON. 

SUPEEME  COUKT. 

Bellows  v.  Shannon. 
(2  Bill,  87.    Decided  1841.) 


In  an  action  of  trespass,  assault  and  battery,  committed  upon  an  oflBcer  by  one 
wbom  lie  was  attempting  to  arrest  on  a  warrant,  the  defendant  set  up,  by  way 
of  rejoinder,  that  the  plaintiff  at  the  time,  &c.,  did  not  acquaint  or  give  notice  to 
tlw  defendant  that  a  warrant  had  been  issued,  or  that  he  (the  plaintiff),  had  any 
warrant  or  process,  &c. ,  nor  did  the  defendant  know  that  a  loa/rrant  had  been  issued 
or  that  tJie  plaintiff  had  any  warrant  vr  process — to  which  the  ofl5cer  surrejoined 
that  he  did  acquaint  and  gim  notice  to  the  defendant  of  the  wa/rrant,  &c.,  conclud- 
ing to  the  country.  This  issue  having  been  found  for  the  defendant,  Tidd,  not 
a  case  for  judgment  non  abstanie  veredicto,  and  that  he  was  entitled  to  judgment, 
though  several  other  issues  were  found  against  him. 

Semble,  that  a  regular  oflScer  making  an  arrest  within  his  proper  district,  is  not 
bound  to  show  his  process,  even  though  demanded. 

He  should,  however,  either  before  or  at  the  moment  of  arrest,  make  known  in 
some  form  that  he  comes  in  his  official  character,  and  not  in  that  of  a  mere 
wrongdoer ;  as  otherwise  he  may  be  lawfully  resisted. 

And  after  the  party  has  submitted  to  the  arrest,  the  officer  if  required,  is  bound  to 
inform  him  of  the  substance  of  the  warrant  or  process. 

If  an  officer,  in  making  a  forcible  arrest,  conceals  the  fact  that  he  is  acting  imder 
process,  without  any  lawful  excuse  for  so  doing,  quere,  whether  he  can  after- 
ward use  the  process  for  the  purpose  of  justifying  the  arrest  ? 

The  pleadings,  and  the  questions  raised  upon  them,  may  be 
briefly  stated  as  follows  :  Declaration  y  trespass,  assault  and  bat- 
tery, at  Starkey,  Tates  county  pleas.  1.  Not  guilty.  2.  Son 
assault  demesne,  alleging  that  the  plaintiflF,  with  a  large  stone  in 
his  right  hand,  broke  and  entered  the  defendant's  close  and  assaxalted 
the  defendant  with  great  violence  and  rudeness,  &c.  Replication 
to  the  second  plea,  that  the  plaintiflF  was  a  constable  of  the  town 
of  Starkey  and  had  a  peace  warrant  issued  by  a  justice  of  the  peace 
of  that  town  against  the  defendant,  and  attempted,  without  force  or 
violence,  to  arrest  the  defendant,  who  unlawfully  resisted  with  a 
strong  hand ;  whereupon  the  plaintiflF,  moliter  mam,us  imjposuit, 
in  order  to  arrest  the  defendant,  doing  him  no  unnecessary  damage 
and  using  no  greater  force  than  was  necessary,  &c.,  which  is  the 
same  assault  mentioned  in  the  second  plea,  &c.  The  warrant  was 
issued  on  the  complaint  of  one  Curtis,  who  demanded  sureties  of 
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the  peace  against  the  defendant,  alleging  that  the  defendant  had 
threatened  to  kill  him  and  to  destroy  a  quantity  of  plaister. 
Bejoinder,  that  the  plaintiff  did  not  acquaint  or  give  notice  to  the 
defendant  that  a  wa/rra/nt  had  been  issued,  or  that  the  plaintiff  had 
any  warrant  or  process  for  the  defendants  arrest  /  nor  did  the 
defendant  know  that  a  warrant  had  been  issued,  or  that  the  plain- 
tiff had  any  warrant  or  process  for  his  arrest,  &c.  Surrejoinder, 
that  the  plaintiff  did  acquaint  and  gi/ve  notice  to  the  defendant 
that  a  warrant  had  been  issued  and  was  in  the  plaintiff's  hands 
to  he  executed,  concluding  to  the  country.  The  jury  on  the  first 
issue — not  guilty — found  a  verdict  for  the  plaintiff,  and  assessed 
his  damages  at  forty-five  dollars ;  and  the  second  issue,  on  the  rejoin- 
der and  surrejoinder,  they  found  for  the  defendant — that  the  plain- 
tiff did  not  acquaint  or  give  notice  to  the  defendant  that  a  wa/rrant 
had  ieen  issued,  or  was  in  the  plaintiff's  hands  to  ie  executed. 

H.    WeUs,  for  the  defendant,  now  moved  for  judgment  for  the 
defendant  non  obstante  veredicto,  or  that  the  judgment  be  a/rrested. 

I.  Tanjlor,  contra,  moved  for  judgment  for  the  plaintiff  non 
obstante  veredicto. 

By  the  Cowrt,  Beonson,  J.  «  *  *  * 

******* 

Let  us  see  now  how  much  can  be  gathered  from  the  pleadings, 
taken  in  connection  with  the  verdict  of  the  jury.  The  defendant 
assaulted  the  plaintiff.  That  fact  is  found  by  the  jury  on  the  plea 
of  not  guilty.  But  the  plaintiff  broke  and  entered  the  defendant's 
close,  and  committed  the  first  assault.  Those  facts  are  well  pleaded 
by  the  defendant,  and  are  admitted  by  the  plaintiff's  replication. 
Thus  far  the  defendant  stands  justified,  on  the  ground  that  he  was- 
acting  in  necessary  self-defense.  That  excuse  is,  however,  suffi- 
ciently answered  by  the  replication,  which  alleges,  in  substance, 
that  the  plaintiff  was  acting  as  a  constable,  having  a  warrant  for 
the  defendant's  arrest,  and  used  no  more  force  than  was  necessary 
to  execute  the  process.  This  brings  us  to  the  defendant's  rejoinder 
and  the  issue  joined  upon  it,  which  the  plaintiff  insists  is  so  utterly 
defective  that  he  is  entitled  to  judgment  notwithstanding  the  ver- 
dict. The  jury  have  found,  in  the  language  of  the  issue,  that  the 
9 
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plaintiff  did  not  acquaint  or  give  notice  to  the  defendant  that  a 
warrant  had  been  issued,  or  was  in  the  plaintiff's  hands  to  be  exe- 
cuted ;  and  it  is  alleged  in  the  rejoinder,  and,  not  being  denied,  is 
admitted  by  the  surrejoinder,  that  the  defendant  did  not  know,  by 
any  other  means,  that  a  warrant  had  been  issued.  The  case  then 
comes  to  this:  the  plaintiff,  being  an  officer  and  having  a  warrant, 
of  which,  however,  the  defendant  knew  nothing,  broke  and  entered 
the  defendant's  close,  and  committed  what,  aside  from  the  warrant, 
was  an  assault  upon  the  defendant's  person ;  and  he  did  this  with- 
out giving  any  intimation  that  he  came  as  an  officer  to  execute 
legal  process.  Every  reasonable  intendment  is  to  be  made  in  favor 
of  the  party  who  has  the  verdict,  and  it  is  not  too  much  to  pre- 
sume that  the  plaintiff  was  entirely  silent  in  relation  to  his  object 
in  breaking  the  close  and  making  the  assault.  If  he  had  said,  "  I 
have  a  warrant  for  you,"  or  "  I  come  to  execute  legal  process,"  or 
had  in  any  other  way  intimated  the  nature  of  his  business,  the 
jury  would  have  been  warranted  in  finding  the  issue  in  his  favor ; 
but  they  have  found  against  him.  We  are  not  at  liberty  to  say 
that  the  plaintiff  had  any  good  excuse  for  his  silence,  for  upon  this 
motion  presumptions  are  not  to  be  indulged  in  his  favor.  And 
besides,  he  has  put  himself  upon  another  ground  of  pleading. 
He  says  he  gave  the  defendant  notice — not  that  he  had  an  excuse 
for  omitting  to  do  so.  He  must,  then,  be  regarded  as  having  acted 
without  any  reference  to  his  official  character,  or  the  process  in  his 
hands.  Whether  he  could  justify  under  the  warrant  in  an  action 
for  false  imprisonment,  is  a  question  not  now  before  us.  But 
he  cannot,  I  think,  complain  that  the  defendant  resisted  what,  so 
far  as  he  had  the  means  of  judging  was  an  illegal  trespass  upon 
his  property  and  a  rude  assault  upon  his  person.  To  allow  an 
officer  to  recover  damages  in  such  a  case,  would  be  to  permit  him 
to  take  advantage  of  his  own  misconduct.  A  liberal  protection 
should  be  awarded  to  public  officers  when  they  act  uprightly ;  but 
they  are  entitled  to  no  favor  when  they  designedly  act  in  such  a 
way  as  to  lead  third  parties  into  difficulty.  When  they  fall  into 
error  in  an  honest  effort  to  discharge  their  duty,  it  is  enough  that 
they  are  allowed  to  set  up  their  official  character  as  a  shield. 
They  should  not  be  permitted  to  use  it  as  a  weapon  of  assault 
against  one  who  has  been  misled  by  their  improper  conduct,  and 
who  has  done  nothing  more  than  resort  to  the  law  of  self  defense. 
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The  cases  cited  by  the  plaintiff's  counsel  relate  to  the  question 
when,  and  under  what  circumstances,  the  officer  is  bound  to  show 
his  warrant  to  the  person  arrested.    Hawkins  says,  that  a  bailiff 
or  a  constable,  if  they  be  sworn  and  commonly  known  to  be 
officers,  and  act  within  their  own  precincts,  need  not  show  their  war- 
rant to  the  party,  notwithstanding  he  demand  the  sight  of  it. 
Homk.  P-  C.  £.,  2  c,  13,  §  28,  OurwooWs  ed.    And  to  the  same 
effect  is  2  Hale  P-   C,  116,  Land.,  1778 ;  1  Burn.  Just.',  108, 
Land.,  1785 ;  1  Ohit.  Cr.  L.,  50,  1  ed.,  1819.    The  editor  of  Hale 
thinks,  that  the  warrant  spoken  of  was  not  that  for  arresting1;he 
party,  but  the  warrant  by  which  the  person  making  the  arrest  was 
constituted  bailiff  or  constable.    And  see  1  Emfs  P    C,  319. 
And  Hale  elsewhere  says,  that  if  the  officer  be  demanded  he 
should  show  his  warrant.     1  Holers  P.   C,  583.      In  Hale  v. 
Roche,  8  T.  P.,  187,  Lord  Kenyon  thought  it  a  most  dangerous 
doctrine  that  the  officer  was  not  bound  to  show  the  warrant  for 
the  arrest  when  the  party  demands  to  see  it,  because  it  may 
effect  the  party  criminally  in  case  of  resistance.    He  added  "  I  do 
not  think  that  a  person  is  to  take  it  for  granted  that  another,  who 
says  he  has  a  warrant  against  him  without  producing  it,  speaks 
truth."    It  seems,  however,  to  be  settled,  that  a  regular  officer 
acting  within  his  proper  district  is  not  bound  to  show  his  warrant 
for  the  arrest,  though  it  be  demanded.     Arnold  v.  Sleeves,  10 
Wend.,  514.     But  all  the  books  agree  that  the  officer  is  bound  to 
give  the  substance  of  the  warrant  or  process,  to  the  end  that  the 
party  may  know  for  what  cause  he  is  arrested,  and  take  the  proper 
legal  measures  to  discharge  himself.      Isabel,  Countess  of  Bui- 
land's  case,  6  Co.,  54,  6.     This  is,  however,  where  the  party  sub- 
mits to  the  arrest,  and  not  where  he  makes  resistance  before  the 
officer  has  time  to  give  the  information.    Maokalley's  case,  9  Co., 
69 ;  Commonwealth  v.  Field,  13  Mass.  E.,  321.    Although  the 
officer  is  not  bound  to  exhibit  the  warrant — especially  where  there 
may  be  reason  to  apprehend  that  it  will  be  lost  or  destroyed — ^yet 
I  cannot  doubt  that  it  is  his  duty  to  inform  the  party,  where  such 
is  the  fact,  that  he  has  a  warrant,  or  to  make  known  in  some  other 
way  that  he  comes  in  his  character  as  an  officer  to  execute  legal 
process ;  and  not  leave  the  party  to.  suppose  that  he  is  assailed  by 
a  wrong-doer.    See  Post.  Cr.^  L.,  310,  11 ;  1  Puss,  on  Cr.,  451, 
514.    The  contrary  doctrine  would  be  likely  to  lead  to  violence 
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and  bloodshed.  I  do  not  say  that  the  oflBcer  is  bound  to  declare 
the  particulars  of  his  authority  before  he  makes  the  arrest,  or  that 
it  may  not  sometimes  be  proper  to  lay  hands  on  the  party  before 
a  word  is  spoken  ;  but  either  before  or  at  the  moment  of  the  arrest, 
the  officer  ought  to  say  enough  to  show  the  party  that  he  is  not 
dealing  with  a  trespasser,  but  with  a  minister  of  justice.  If  the 
plaintiff  had  done  so  in  this  case,  the  verdict,  we  must  presume, 
would  have  been  in  his  favor. 

As  a  question  of  evidence  the  jury  would  have  been  warranted 
in  "presuming,  unless  the  contrary  was  shown,  that  the  process  was 
duly  executed.  But  it  is  now  too  late  to  make  any  intendment  in 
favor  of  the  officer.  The  jury  have  found  against  him ;  and  as 
there  is  no  motion  for  a  new  trial,  we  must  assume  that  they  were 
properly  instructed  by  the  judge,  and  that  they  found  against  the 
plaintiff  because  the  evidence  left  them  no  room  to  presume  in  his 
favor. 

Motions  denied. 


SUPEEME  COUKT. 

Btjklinoham  v.  Detek. 

(2  John.,  188.    Decided  1807.) 


A  justice  of  the  peace  cannot  decide  on  his  own  previous  knowledge,  but  only 
on  eyidence  produced  before  Mm  in  court. 

Per  Curiam.  ****** 

*  *  *  A  justice  cannot  act  from  his  own  previous 

knowledge  of  facts;  but  they  must  be  proved  before  him.    He 
must  decide  upon  evidence  produced  in  court.        *        *         * 
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SUPEEME  COUET. 
Adkinb  v.  Beewee  &  Haevet. 

(3  Cow.,  206.    Decided  1824.) 

To  give  a  justice  jurisdiction  of  a  cause  upon  attachment,  proof  must  be  made 
that  the  defendant  is  concealed  or  has  departed,  &c.  And  if  the  attachment 
issue  without  such  proof  and  be  executed,  the  whole  proceeding  being  void, 
the  justice  and  the  plaintiflf  are  trespassers. 

So,  come  semble,  if  security  by  bond  be  not  given,  or  mere  blanls  bonds  executed 
by  the  surety. 

In  trespass  against  a  justice  for  issuing  attachments  and  executions,  &c.,  which 
were  void,  it  appeared  that  the  constable,  who  levied  and  sold  under  these,  had 
several  other  executions,  older  than  the  void  ones,  upon  which  he  levied  and 
sold  at  the  same  time,  and  the  sale  was  under  all  the  executions  indiscrimin- 
ately ;  but  the  void  executions,  as  well  as  the  others,  were  satisfied  by  the  sale, 
and  the  money  paid  to  the  plaintiff ;  held  ; — that  trespass  lay  against  the  justice 
and  party. 

When  the  justice  wants  jurisdiction,  he  is  liable  as  a  trespasser :  otherwise,  he 
has  jurisdiction,  and  errs  in  the  exercise  of  it. 

In  trespass  against  an  oflBcer,  for  issuing  process,  by  virtue  of  which  plaintiflf 's 
goods  are  taken,  to  justify  the  taking,  the  officer  must  show  affirmatively,  on 
his  part,  that  he  had  jurisdiction  ;  especially  where,  from  the  plaintiif 's  proof, 
there  is  reason  to  presume  that  the  proper  steps  were  not  taken  to  confer  juris- 
diction. 

OiT  error  from  the  Otsego  Common  Pleas.  The  action  in  the 
court  below  was  trespass  by  Adkins  against  Brewer  &  Harvey,  for 
taking  and  carrying  away,  and  converting  the  goods  and  chattels 
of  Adkins.  Plea,  not  guilty.  The  cause  came  on  to  be  tried  in 
February  term,  1822,  when  the  plaintiff  called  one  White  as  a 
witness,  who  testified  that  he  went,  at  the  request  of  Harvey,  to 
the  office  of  Brewer,  who  was  a  justice  of  the  peace,  in  order  to 
become  bail  for  Harvey,  to  procure  certain  attachments  against 
Adkins,  which  Harvey  contemplated  taking  out ;  that  the  witness, 
in  conjunction  with  Harvey,  signed,  sealed,  and  delivered  printed 
blank  bonds  for  that  purpose ;  that  one  of  them  was  either  par- 
tially or  totally  filled  up  before  its  execution ;  that  three  others 
were  signed,  sealed  and  executed  in  blank;  (these  were  then  pro- 
duced and  appeared  still  to  be  blanks :)  that  the  witness  was  in  a 
hurry,  as  well  as  Harvey ;  that  the  witness  delivered  the  bonds  to 
Brewer,  the  justice,  with  directions  to  fill  them  up ;  that  Brewer 
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was  then  filling  up  an  attachment.  The  counsel  for  the  defendant, 
on  notice,  produced  but  one  attachment.  The  counsel  for  the 
plaintifl'  then  gave  in  evidence  three  several  executions,  issued 
upon  three  several  judgments,  by  Brewer  against  Adkins,  in  favor 
of  Harvey,  and  also  proved  that  the  property  in  question  was  sold 
by  one  Holden,  a  constable,  by  virtue  of  an  execution  in  favor  of 
one  Aaron  Bigalow,  and  seven  executions  in  favpr  of  Selah  Havens, 
all  older  than  Harvey's,  as  well  as  by  virtue  of  the  several  execu- 
tions issued  by  Brewer ;  that  about  $102  of  the  money  raised  by 
the  sale,  waEj  paid  to  Harvey,  upon  his  executions,  which  were 
issufed  on  judgments  rendered  upon  attachments  where  no  bonds 
had  been  filled  up,  or  executed,  otherwise  than  as  above  stated. 

The  counsel  for  the  defendant  thereupon  moved  for  a  nonsuit, 
which  was  opposed,  on  the  ground  that  there  was  no  evidence  of 
any  proof  of  the  absence  or  concealment  of  the  plaintiff  having 
been  taken  at  the  time  the  attachment  issued ;  and  that  no  bonds 
were  taken  pursuant  to  the  23d  section  of  the  26  dollar  act ;  that 
the  defendants  were,  therefore,  trespassers ;  but  the  motion  was 
granted  by  the  court  below,  on  the  ground  that  the  judgments  were 
voidable  only ;  and  that,  inasmuch  as  it  appeared  that  the  con- 
stable's sale  was  made  on  a  variety  of  other  executions,  as  well  as 
Harvey's  without  discrimination,  trespass  would  not  lie.  To  this 
opinion  the  plaintiff  excepted. 

Curia,  per  Savage,  Ch.  J.  The  defendants  are  called  on  dwectly, 
not  collaterally,  to  show  why  they  have  undertaken  to  dispose  of 
the  plaintiff's  property.  They  must  then  show  a  lawful  authority. 
A  power  to  act  is  the  first  thing  to  be  shown  by  a  court  of  limited 
and  special  jurisdiction.  To  give  the  justice  jurisdiction,  it  must 
appear  that  the  person  against  whose  property  an  attachment  is 
sought,  is  either  concealed  within  the  county  with  the  intent  men- 
tioned in  the  act,  or  has  departed,  or  is  about  to  depart  the  county 
with  the  like  intent. 

In  Van  Steeriburgh  v.  Korts,  10  John.,  169,  the  court  seem  to 
consider  the  proof  of  this  necessary  to  confer  jurisdiction ;  and 
Spencer,  J.,  takes  the  distinction  between  proof  before  a  court 
which  is  to  gvoe  it  jurisdiction,  and  before  a  court  that  already  has 
jurisdiction. 

In  Voshurgh  v.  Welch,  11  John.,  176,  the  court  say,  the  justice 
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must  be  considered  as  having  issued  the  attachment  without  any 
proof  whatever  of  the  departure  or  concealment  required  by  the 
act ;  and  of  course  without  authority.  The  rule  as  to  the  justice's 
liability,  is,  that  when  he  has  no  jurisdiction  whatever  and  under- 
takes to  act,  his  acts  are  coram  non  judice  and  void — equally  so 
as  if  he  was  not  a  justice.  If  he  has  jurisdiction,  but  errs  in 
exercising  it,  then  his  acts  are  not  void,  but  voidable  only.  In  the 
former  case,  he  is  personally  liable — in  the  latter  not.  17  John., 
146  ;  2  John.  Cas.,  27  ;  14  Johm,.,  246  ;  19  JohnJ,  39. 

I  do  not  consider  this  case  as  coming  within  the  rule  that  an  oflB- 
cer  is  presumed  to  have  done  an  act,  the  omission  of  which  would 
render  him  liable  for  negligence.  There  is  presumptive  proof  at 
least,  that  no  evidence  was  taken  by  the  justice,  and  positive  proof 
that  no  security  was  taken,  except  in  one  cause  out  of  four.  The 
sale  by  the  constable,  after  the  other  executions  were  satisfied, 
could  not  be  justified,  except  upon  the  authority  of  these  execu- 
tions ;  and  as  they  were  void,  there  was  no  authority  whatever ; 
all  persons  concerned  were  trespassers. 

The  judgment  of  the  court  below  must  be  reversed. 

Judgment  reversed. 


SUPEEME  COtTRT. 
Hunter  v.  Buetis  &  Ellswoeth. 
(10  Wend.,  358.    Decided  1833.) 

Where  a  warrant  under  the  justice's  act  issues  in  favor  of  a  norwreBident  plaintiff, 
the  action  may  be  brought  before  any  justice  of  the  county,  and  need  not  be 
brought  before  a  justice  of  the  town  where  the  defendant  resides,  or  of  the  next 
adjoiniTig  tenon. 

In  a  suit  against  a  non-resident  defendant,  the  action  must  be  brought  before  a 
justice  of  the  town  in  which  the  defendant  may  he  at  the  time  of  the  commence- 
inent  of  the  suit ;  but  it  is  not  necessary  that  a  rwn-resident  plaintiff  should  be 
personally  in  the  county  at  the  time  of  the  application  for  process. 

Where  an  illegal  arrest  is  made,  the  attorney  who  appears  to  advocate  the  cause 
is  not  responsible,  unless  he  officiously  interposed  in  directing  the  arrest. 
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This  was  an  action  for  false  imprisonment,  tried  at  the  Saratoga 
circuit  in  May,  1831,  before  the  Hon.  Esek  Cowen,  one  of  the  cir- 
cuit judges. 

The  false  imprisonment  was  alleged  to  consist  in  the  arrest  of 
the  plaintiff  on  a  justice's  warrant,  which  it  was  insisted  by  the 
plaintiff  had  been  illegally  issued,  on  the  ground  of  the  want  of 
jurisdiction  in  the  justice.  The  facts  were  these :  Samuel  Burtis 
applied  to  a  justice  of  the  peace  of  the  town  of  Saratoga  Springs, 
in  the  county  of  Saratoga,  for  a  warrant  against  Hunter,  in  favor 
of  Stephen  H.  Burtis,  and  made  affidavit  that  Stephen  H.  Burtis 
was  a  non-resident  of  the  county  of  Saratoga,  that  he  had  a  gene- 
ral power  to  prosecute  all  suits  or  demands  for  Stephen  H.  Burtis, 
and  in  other  respects  made  such  affidavit  as  is  required  by  law, 
and  gave  the  security  required  to  be  given  on  the  issuing  of  a 
warrant  in  favor  of  a  non-resident  plaintiff.  "Whereupon  the  justice 
issued  a  warrant  against  Hunter,  and  delivered  it  to  a  constable, 
who  arrested  Hunter  by  virtue  of  the  warrant  in  the  town  of 
Stillwater  (in  which  town  Hunter  resided),  and  brought  him  before 
the  justice  in  the  town  of  Saratoga  Springs.  On  Hunter's  being 
brought  before  the  justice,  Samuel  Burtis  appeared  as  the  attorney 
in  fact  of  Stephen  H.  Burtis,  and  Ellsworth,  the  other  defendant 
in  this  cause,  appeared  as  the  counsel  of  Samuel  Burtis.  After 
two  other  causes  had  been  tried,  in  which  S.  H.  Burtis  was  plain- 
tiff, Ellsworth  said  that  the  plaintiff  would  withdraw  his  suit 
against  Hunter  alone,  and  bring  it  against  him  and  the  defendants 
in  the  causes  just  tried,  jointly ;  and  the  suit  against  Hunter  was 
accordingly  discontinued.  Ellsworth  was  not  present  at  the  issuing 
of  the  warrant,  and  gave  no  directions  or  instructions  to  the  officer 
as  to  the  arrest.  It  was  admitted  on  the  trial  that  the  towns  of 
Saratoga  Springs  and  Stillwater  are  in  the  county  of  Saratoga,  but 
are  not  adjoining  towns,  and  that  the  defendants  in  this  cause,  at 
the  time  of  the  suing  out  of  the  warrant,  were  residents  of  the  town 
of  Saratoga  Springs.  The  counsel  for  the  defendants  insisted  that 
no  illegal  arrest  had  been  shown,  and  that  the  plaintiff  ought  to  be 
non-suited ;  and  that  at  all  events  Ellsworth  acting  only  as  the 
counsel  of  Burtis,  was  not  liable  to  a  suit,  although  the  warrant 
had  irregularly  issued.  The  judge  refused  to  non-suit  the  plaintiff, 
and  charged  the  jury  that  the  justice  had  no  jurisdiction  ;  that  the 
warrant  and  the  arrest  by  virtue  of  it  were  illegal ;  that  Stephen 
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Eurtis  was  a  non-resident  of  the  county,  and  was  not  proved  to 
have  been  in  the  county  at  the  time  of  the  application  for  the  war- 
rant, and  the  justice  not  residing  in  the  town  in  which  Hunter 
resided,  or  in  the  town  adjoining,  had  no  right  to  issue  the  war- 
rant. The  jury  found  a  verdict  for  the  plaintiff  for  $10.  The 
defendants  move  for  a  new  trial. 

J.  Ellsworth  <&  S.  Stevens,  for  the  defendants. 

M.  T.  Reynolds,  contra. 

By  the  Court,  Nelson,  J.  I  am  of  opinion  the  judge  erred,  and 
that  a  new  trial  ought  to  be  granted.  It  is  provided  by  the  Eevised 
Statutes  that  a  justice  shall,  upon  application,  issue  a  warrant, 
where  the  plaintiff  is  a  nonresident,  and  tenders  to  such  justice 
security  for  the  payment  of  any  sum  which  may  be  adjudged 
against  him  in  the  suit.  2  R.  S.,  228,  §  17.  The  19th  section 
requires  that  the  fact  of  non-residence  be  shown  to  the  justice  by 
affidavit.  These  requisites  were  strictly  complied  with,  and 
undoubtedly  gave  to  the  justice  jurisdiction  in  the  case. 

Actions,  of  which  a  justice  has  jurisdiction,  must  be  brought 
before  some  justice  of  the  town  wherein  either,  1.  The  plaintiff  or 
any  one  of  them  reside ;  2.  Where  the  defendants  or  any  one  of 
them  reside ;  or  3.  Before  some  justice  of  another  town  in  the  same 
county  next  adjoining  the  residence  of  the  plaintiff  or  defendant. 
2  E.  8.,  226,  §  6.  But  by  section  9,  if  the  plaintiffs  be  all  non- 
residents of  the  county,  or  if  the  defendant  be  a  non-resident  of 
the  county,  then  such  action  may  be  brought  before  any  justice  of 
the  town  in  which  such  plaintiff  or  defendant  may  he.  The  con- 
struction given  by  the  judge  at  the  circuit  to  the  8th  and  9th  sec- 
tions just  cited  was,  that  to  give  the  justice  jurisdiction,  the  plain- 
tiff being  a  non-resident,  must  be  personally  present  in  the  town 
in  which  the  justice  resides  who  is  called  upon  to  issue  the  war- 
rant ;  or  that  otherwise  the  action  must  be  brought  before  a  justice 
of  tihe  town  where  the  defendant  resides,  or  before  a  justice  of  an 
adjoining  town.  I  cannot  assent  to  this  construction  of  the  act. 
The  reasons  for  confining  actions  to  certain  towns  in  justice's 
courts  were  the  convenience  of  parties,  and  to  prevent  plaintiffs 
from  harassing  defendants  by  calling  them  before  distant  magis- 
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trates.  The  first  act  on  this  subject  was  passed  iu  1818,  and  was 
incorporated  in  the  general  revision  of  the  justice's  act  in  1824, 
and  in  both  of  them  non-resident  plaintifis  were  excepted  from  the 
limitation.  The  9th  section  is  not  so  clearly  expressed  as  it  might 
have  been,  but  I  am  satisfied  its  true  and  reasonable  construction 
does  not  in  this  respect  alter  the  law.  The  expression  in  relation 
to  non-resident  plaintiSs,  that  they  may  bring  their  actions  before 
any  justice  of  the  peace  of  the  town  in  which  such  plaintiffs  may 
be,  was  intended  to  exclude  all  the  restrictions  before  imposed,  and 
to  authorize  them  to  apply  to  any  justice  in  the  county,  at  their 
option.  This  is,  under  any  construction,  the  effect  of  it.  Why 
should  they  be  personally  present  in  the  town  in  which  the  justice 
resides,  or  even  before  him  at  the  time  of  the  issuing  of  the  war- 
rant ?  Their  absence  can  in  no  way  affect  injuriously  the  rights  of 
the  defendant,  as  satisfactory  security  must  be  given  "for  amy  swm 
which  may  he  adjudged  agcdnst  them  in  the  suit "  before  the  war- 
rant issues.  It  was  said,  on  the  argument,  that  they  would  be 
amenable  to  the  process  of  the  defendant,  if  they  were  required  to 
be  present ;  but  the  obvious  answer  to  this  is,  they  need  only  be 
i/n  the  town  in  which  the  justice  resides,  or  at  most,  before  him  at 
the  time  of  issuing  the  warra/nt,  according  to  the  most  literal  inter- 
pretation. The  benefit,  therefore,  in  this  respect,  to  the  defendant, 
would  require  a  calculation  of  chances  which  I  think  were  not  in 
the  view  of  the  legislature. 

It  is  true  the  same  expression  is  used  to  designate  the  town  in 
which  a  non-resident  defendam,t  must  be  sued ;  and  when  the  arrest 
is  justified  in  reference  to  such  party,  the  suit  must  be  brought 
before  a  justice  in  the  town  in  which  he  m,ay  he.  We  must  con- 
strue these  words,  regarding  the  subject-matter  to  which  they 
relate.  "When  applied  to  the  defendant,  they  limit  the  action  to 
the  town  in  which  he  may  happen  to  be  at  the  time ;  from  the 
plaintiff,  who  is  the  actor,  they  remove  all  restriction,  and  autho- 
rize the  suit  before  any  magistrate  in  the  county.  The  whole 
object  of  the  eighth  and  ninth  sections  was  the  limitation  of  suits 
to  particular  towns,  regarding  the  residence  of  parties ;  it  cl^rly 
has  not  been  extended  to  non-resident  plaintiffs ;  they  may,  at 
their  election,  go  before  any  magistrate  in  the  county.  By  the 
thirty^ninth  section,  page  232,  any  plaintiff  over  twenty-one  years 
of  age  may  appear  and  conduct  his  suit  in  person,  or  hy  attorney  ; 
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and  it  is  worthy  of  remark,  that  where  the  personal  appearance  of 
either  party  is  required  by  the  statute,  it  is  so  expressed.  This 
was  essential,  otherwise  an  appearance  h/  attorney  would,  by  the 
above  section,  be  in  contemplation  of  law  a  personal  appearance. 
^ee§114,j?.  245. 

But  if  I  had  arrived  at  a  different  conclusion,  from  an  examina- 
tion of  the  eighth  and  ninth  sections,  I  am  of  opinion  the  justice 
had  jurisdiction  to  issue  the  warrant.  Every  preliminary  step 
required  by  the  act  had  been  complied  with,  and  the  statute  does 
not  require  that,  before  the  issuing  of  the  warrant,  it  be  shown  to 
the  justice  where  the  defendant  resides,  to  enable  him  to  judge  of . 
the  propriety  of  issuing  the  process.  If  the  warrant  has  been 
extended  by  the  constable  to  a  case  not  warranted  by  the  law, 
which  he  is  presumed  to  know,  perhaps,  under  the  strict  rules 
applicable  to  courts  and  the  officers  of  special  and  limited  jurisdic- 
tions, he  would  be  liable  in  this  action  ;  and  if  he  executed  the 
process  under  the  special  instructions  of  the  plaintiff  or  his 
attorney,  they  might  also  be  liable.  11  John.^  444;  7  Cow.,  261. 
But  if  the  officer,  without  any  other  directions  than  the  delivery 
of  the  warrant  to  be  executed,  enforced  the  execution  in  a  case  not 
warranted  by  these  sections,  he  alone,  I  apprehend,  would  be 
responsible,  unless  such  illegal  arrest  was  approved  of  by  the  plain- 
tiff or  his  agent.  Even  in  such  a  case,  the  attorney  who  appeared 
to  try  the  cause  would  not  thereby  subject  himself  to  responsibility. 
If  he  officiously  interfered  in  directing  the  arrest,  which  was  no 
part  of  his  duty  as  attorney,  the  rule  might  be  otherwise ;  but 
appearing  before  the  justice  and  conducting  the  suit  for  the  plain- 
tiff should  not  be  under*  the  peril  of  such  responsibility. 

New  trial  granted. 
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SUPEEME  COUET. 

Speeey,  ads.,  Willaed. 

(1  Wend.,  32.    Decided  1828.) 

A  counsellor  of  this  court  is  privileged  from  arrest  during  the  setting  of  the  court, 
though  not  in  actual  attendance  at  term.  The  sheriflF  is  bound  to  serve  process, 
notwithstanding  a  claim  of  privilege.  A  counsellor,  vrhen  sued,  is  not  entitled 
to  the  service  of  papers  and  notices. 

Motion  to  set  aside  default.  During  the  last  October  term  the 
defendant  was  arrested  at  Plattsburgh  on  a  capias  issued  against 
Mm.  He  claimed  to  be  privileged  from  arrest  as  a  counsellor  of 
this  court,  which  claim  was  recognized  by  the  deputy,  who  dis- 
charged him  without  requiring  bail.  The  capias  was,  notwith- 
standing, returned  cepi  corpus,  and  the  plaintiff  proceeded  in  the 
suit.  Special  bail  not  being  put  in,  the  plaintiff  filed  common  bail 
sec.  stat.  entered  the  defendant's  default  for  not  pleading  and  per- 
fected judgment.  There  was  no  service  of  the  declaration,  or  of 
any  notices  in  the  progress  of  the  suit,  on  the  defendant,  who 
stated,  that  from  the  time  of  the  arrest,  he  had  remained  under 
the  impression  that  no  further  proceedings  were  had  against  him, 
until  he  was  informed  that  judgment  was  entered. 

Watson,  for  defendant. 

J.  Paine,  for  plaintiff. 

By  the  Court,  Savage,  Ch.  J.  The  defendant,  as  a  counsellor  of 
this  court,  was  privileged  from  arrest  during  the  sitting  of  the 
court.  1  R.  L.,  418.  It  was  the  duty  of  the  officer  to  serve  the 
process,  notwithstanding  the  claim  of  privilege.  18  John.,  52. 
The  defendant  would  have  been  relieved  from  arrest  on  application 
to  the  court,  but  he  would  have  been  required  to  file  common  bail, 
as  the  object  of  the  statute  is  only  to  prevent  the  arrest  of  attor- 
nies  and  counsellors  during  term,  where  their  attendance  may  be 
necessary  for  the  benefit  of  suitors.  This  has  been  done  by  the 
plaintiff;  the  defendant  cannot,  therefore,  complain  of  the  arrest. 
As  a  counsellor  the  defendant  was  not  entitled  to  the  service  of 
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papers  and  notices,  as  an  attorney  would  have  been,  whether  sued 
by  bill  or  capias ;  that  practice  applies  only  to  attornies.  {See  17 
John.,  1 ;  i  Cow.,  127.)  As,  however,  the  defendant  has  misap- 
prehended his  rights  and  swears  to  a  defense  on  the  merits,  a  stay 
of  proceedings  is  ordered  and  leave  given  to  plead  on  payment  of 
all  costs  subsequent  to  the  declaration,  including  the  costs  of  oppos- 
ing this  motion. 
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E.  A.  &.  J.  Secoe  v.  Bell,  Sheriff,  &c. 

(18  John.,  52.     Decided  1820.) 

Attorneys  and  other  ofBcers  of  the  court  since  the  statute  1  Jf.  JR.  L.,  418  sess., 
36,  c7i.,  48,  are  liable  to  arrest  on  mesne  process  and  may  be  held  to  bail,  like 
other  persons;  and  they  were  always  subject  to  be  taken  in  execution  on  ea.  sa. 

If  an  attorney  or  counsellor  be  taken  on  a  ca.  sa.  during  his  attendance  in  court, 
having  business  to  transact,  he  may  be  discharged  on  motion,  on  aflSdavit,  &c. 
A  judge  at  a  circuit  or  sitting  may  also  discharge  him  in  like  circumstances. 

A  sheriff  cannot  take  notice  of  the  privilege  of  an  attorney,  nor  can  he  discharge 
him  from  custody  on  process  out  of  this  court,  on  his  producing  a  writ  of 
privilege;  and  if  he  does  so,  he  is  liable  as  for  an  escape,  for  the  amount  of  the 
debt  with  interest  to  the  time  of  the  escape  and  poundage,  if  the  plaintiff  has 
paid  any. 

Debt  against  the  defendant,  as  sheriff  of  the  city  and  county  of 
New  York,  for  the  escape  of  A.  B.,  an  attorney  of  this  court,  a 
prisoner  in  execution,  at  the  suit  of  the  plaintiffs. 

On  the  31st  of  May,  1819,  a  ca.  sa.  was  issued  on  a  judgment 
obtained  in  this  court,  by  the  plaintiffs,  against  A.  B.,  an  attorney, 
&c.,  for  $302.35,  on  which  he  was  arrested  by  tlie  defendant, 
during  the  sittings  held  in  June,  before  Mr.  Justice  Van  JSTess, 
upon  which  the  defendant  produced  a  writ  of  prvuilege  allowed 
by  E.  W.  King,  one  of  the  judges  of  the  Mayor's  Court  of 
New  York.  In  obedience  to  this  writ,  the  sheriff  discharged  A. 
B.  from  custody,  and  made  return  to  the  execution  accordingly. 

The  questions  submitted  to  the  court  on  these  facts  were, 
whether  the  defendant  is  liable  for  an  escape ;  and,  if  so,  whether 
the  plaintiffs  are  entitled  to  recover  interest  and  poundage  on  the 
sum  directed  to  be  levied  on  the  ca.  sa.  against  A.  B. 
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Spencer,  Ch.  J.,  delivered  the  opinion  of  the  court.  Tidd  {p. 
171),  lays  down  the  rule  to  be,  that  the  sheriff  cannot  take  notice 
of  the  privilege  of  an  attorney ;  nor  is  he  bound  to  discharge 
him,  even  upon  producing  a  writ  of  privilege,  except  where  the 
arrest  was  by  process  issuing  out  of  an  inferior  court ;  in  which 
case,  he  says,  their  writs  of  privilege  ought  to  be  allowed  to  them 
instcmter  ;  and  that  if  an  attorney  or  other  officer  of  the  K.  B.  be 
arrested,  by  process  issuing  out  of  the  same  court,  he  may  move 
to  be  discharged  on  common  bail. 

By  the  twelfth  section  of  the  statute  concerning  counsellors, 
attorneys  and  solicitors  1  iT.  B.  L.  418,  every  officer  of  the 
several  courts  of  record  are  liable  to  arrest  on  mesne  process,  and 
to  be  held  to  bail  as  other  persons.  Attorneys,  and  other  officers, 
were  always  subject  to  be  taken  in  execution  on  a  ca.  sa.  in  this 
State.  Our  practice  has  been  conformable  to  that  of  the  court  of 
K.  B.  They  are  relievable  from  arrest  only  on  motion,  and  under 
the  circumstances  of  the  case.  If  an  attorney  be  taken  on  a  ca. 
sa.  during  his  attendance  in  court,  he  having  business  to  transact, 
the  court,  on  an  affidavit  of  the  facts^,  and  on  motion,  will  discharge 
Mm  from  arrest ;  and  this  may,  also,  be  done  at  the  circuit  on 
sittings. 

The  sheriff  having  no  authority  to  discharge  the  attorney,  on  a 
writ  of  privilege,  from  the  arrest  on  process  out  of  this  court,  he 
is  fixed  with  the  debt,  which  will  be  the  amount  of  the  judgment, 
and  the  interest  thereon  at  the  time  of  the  escape,  but  no  interest 
since;  and  the  poundage,  if  it  has  been  paid  to  the  sheriff,  other- 
wise not. 

Judgment  for  the  plaintiffs. 
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SUPEEME  COUET. 

OOEET  V.  ErSSELL. 

(4  Wend.,  204.     Decided  1830.) 

Attomies  and  counsellors  of  this  court  are  not  privileged  from  arrest,  although 
such  arrest  prevents  their  contemplated  attendance  upon  court,  if  the  arrest  be 
made  whilst  they  remain  at  home. 

A  member  of  the  legislature  may  be  arrested  after  his  return  home,  although 
fourteen  days  after  the  adjournment  of  the  legislature  have  not  expired. 

Peivilege  of  a  counsellor  of  this  court  and  a  member  of  the 
legislature.  On  Friday  evening,  the  thirtieth  day  of  April  preced- 
ing Monday,  the  thi^d  day  of  May  (the  commencement  of  the  May 
term  of  this  court  in  the  city  of  New  York)  the  defendant  was 
arrested  on  a  ca.  sa.  at  his  residence,  a  distance  of  190  miles  from 
the  city  of  New  York,  he  having  intended  on  the  next  morning  to 
proceed  to  New  York,  to  attend  the  Supreme  Court  as  a  cotm- 
sellor,  where  he  was  engaged  as  counsel  in  several  causes  noticed 
for  argument.  On  this  ground  a  motion  was  made  for  his  dis- 
charge from  the  arrest,  and  also  on  the  ground  that  he  was 
privileged  from  arrest  as  a  member  of  the  legislature,  fourteen 
days  not  having  elapsed  since  its  adjournment,  which  was  on  the 
twentieth  day  of  April  last. 

By  the  Cov/rt,  Savage,  Ch.  J.  Attornies  and  counsellors  of  this 
court  are  privileged  from  arrest  whilst  in  actual  attendance  upon 
the  court,  or  whilst  going  to  or  returning  from  court ;  the  privilege 
extends  ev/ndo  et  redeundo,  but  whilst  remaining  at  home  they  are 
subject  to  arrest.  On  this  ground,  therefore,  the  defendant  is  not 
entitled  to  a  discharge.  Nor  can  his  privilege  as  a  member  of  the 
legislature  avail  him,  having  actually  returned  to  his  home  after 
the  adjournment  of  the  legislature.  The  protection  from  arrest  is 
secured  to  enable  members  of  the  legislature  to  return  to  their 
homes,  and  having  in  fact  returned,  they  cannot  claim  an  exemp- 
tion from  arrest,  although  the  fourteen  days  are  not  expired.  The 
defendant  can  claim  nothing  on  this  ground.  The  motion  is 
denied. 
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SUPEEME  COUET. 

Cole  v.  M'Clellan. 

(4  Hill,  59.    Decided  1842.) 

A  person  attending  before  a  court  or  oflBcer  is  not  entitled  to  a  witness'  privilege 

from  arrest,  unless  lie  attend  as  a  witness;  and  this,  though  he  be  sworn  and 

examined  after  the  arrest. 
The  privilege  of  an  attorney  or  counsellor  from  arrest,  while  attending  court,  may 

be  waived  by  him. 
Accordingly,  where  a  counsellor,  on  being  served  with  a  capias  authorizing  him 

to  be  held  to  bail,  omitted  to  claim  any  exemption,  but  rather  invited  the  arrest, 

telling  the  officer  to  prepare  a  bail  bond,  which  he  afterward  executed,  Tield, 

that  this  amounted  to  a  waiver  of  the 'privilege. 
A  counsellor  is  not  privileged  from  arrest  while  attending  before  an  examiner, 

master,  or  a  judge  (mt  of  court. 

Motion  to  be  discharged  from  arrest  on  the  ground  of  privilege. 
The  defendant  swore  that  he  resided  at  New  Eoehelle,  in  the 
county  of  Westchester,  and  was  a  counsellor  of  the  Court  of  Chan- 
cery. That  on  the  27th  of  October  last,  while  attending  an  exami- 
nation of  witnesses  at  "White  Plains,  in  that  county,  before  an 
examiner  in  chancery,  as  counsel  for  the  defendant  in  a  chancery 
suit,  he  was  arrested  and  held  to  bail  on  a  capias  ad  respondendum 
for  an  alleged  assault  and  battery  upon  the  plaintiff  in  this  action. 
He  further  stated  that  on  the  day  following  he  was  examined  as  a 
witness  on  the  part  of  the  complainants  in  the  chancery  suit ;  but 
it  appeared  that  he  was  not  attending  before  the  examiner  as  a 
witness,  and  was  only  called  to  give  some  explanations  in  relation 
to  the  testimony  of  other  witnesses.  The  deputy  sheriff  who  made 
the  arrest  did  not  know  that  the  defendant  was  attending  the 
examiner  as  counsel,  and  the  defendant  did  not  claim  any  privilege 
from  arrest.  When  the  deputy  made  the  arrest  in  the  morning 
the  defendant  said  he  should  remain  in  town  through  the  day,  and 
told  the  deputy  to  prepare  a  bail  bond,  naming  the  person  who 
would  be  his  bail,  and  he  would  sign  it.  Th§  deputy  called  again 
in  the  evening  at  the  hotel  where  the  defendant  stopped  and  pre- 
sented the  bail  bond.  The  defendant  then  mentioned  that  he  was 
attending  the  examiner  as  counsel.  The  deputy  inquired  if  any 
advantage  could  be  taken  on  that  ground,  intending,  as  he  swore, 
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to  abandon  the  arrest  if  it  was  incorrect.  The  defendant  replied 
that  it  M^ould  make  no  difference ;  that  his  name  was  not  spelled 
right,  and  he  could  set  aside  the  proceedings  on  that  ground.  The 
defendant  did  not  object,  but  appeared  desirous  to  sign  the  bail 
bond,  and  did  sign  it.  The  deputy  swore  that  he  should  not  have 
made  the  arrest  if  the  defendant  had  denied  his  authority  to 
make  it. 

J.  L.  Tillinghmt,  for  the  defendant. 

W.  W.  Jiirothinghani,  for  the  plaintiff. 

By  the  Court,  Beonson,  J.  Although  the  defendant  was 
examined  as  a  witness  the  day  after  the  arrest  was  made,  he  had 
not  been  served  with  a  subpoena,  and  was  not  attending  the  exami- 
ner as  a  witness.  He  is  therefore  not  entitled  to  a  discharge  on 
that  ground.* 

If  the  defendant  was  privileged  from  arrest  as  a  counsellor,  I 
see  no  reason  why  the  privilege  could  not  be  waived!  In  Seott  v. 
Van  Alsfine,  9  John.,  216,  it  was  said  that  an  attorney  could  not 
waive  his  privilege ;  but  that  was  where  the  defendant  had  been 
sued  by  bill  as  an  attorney,  and  he  pleaded  that  he  had  left  the 
profession  and  become  a  farmer,  and  thus  attempted  to  defeat  the 
suit  by  renouncing  his  privilege.  But  i^  was  held  that  the  plain- 
tiff had  a  right  to  treat  him  as  an  attorney  so  long  as  his  name 
remained  on  the  roll.  Here  the  defendant  not  only  omitted  to 
claim  any  exemption,  but  he  rather  invited  the  arrest ;  and  after 
having  thus  waived  his  privilege,  I  think  he  ought  not  to  be  heard 
in  making  this  complaint.     Honesty  and  fair  dealing  forbid  it. 

But  there  was  no  privilege.  The  statute  has  expressly  subjected 
all  officers  of  courts  to  arrest  in  the  same  manner  as  other  persons, 
except  during  the  actual  sitting  of  the  court ;  and  no  attorney, 
counsellor  or  solicitor  is  exempt  from  arrest  while  the  court  is  sit- 

*  At  comflion  law  it  was  not  necessary  for  th6  protection  of  a  witness  that  he 
should  be  in  attendance  under  a  subptena  or  summons,  if,  upon  application  to 
him,  he  consented  to  attend  without  one;  and  heiiCe  it  had  been  held  that  a  wit- 
ness attending  upon  request  from  another  State  or  country,  though  not  summoned 
or  subpoenaed,  is  privileged.  As  to  the  general  doctrine,  see  Oowen  &  Hill^  notes 
to  Phil.  Ev.,  15  to  17,  and  the  cases  there  cited. 
10 
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ting,  unless  he  is  employed  in  some  cause  pending,  and  then  to  be 
heard  in  such  court.  2  £.  S.,  290,  §  86.  It  does  not  appear  that 
the  Court  of  Chancery,  of  which  the  defendant  is  an  officer,  was 
actually  sitting  at  the  time  the  arrest  was  made.  And  besides,  the 
counsel  must  be  employed  in  some  cause  to  be  heard  in  court 
The  exemption  does  not  extend  to  an  attendance  before  an  exami, 
ner,  master,  or  judge  out  of  court. 
Motion  denied. 


SUPREME  COURT. 

Allen  v.  Maetin,  and  others. 

(10  Wend.,  300.    Decided  1833.) 

When  a  party  arrested  by  an  officer,  breaks  away  and  shuts  himself  up  in  his 
house,  the  officer  is  justifiable,  in.  the  attempt  to  retake  him,  to  break  open  the 
out&r  door  of  the  house  of  such  party,  without  making  known  his  business) 
demanding  admission  and  receiving  a  refusal,  where  the  pursuit  is  fresh  and  the 
party  consequently  aware  of  the  object  of  the  officer. 

In  an  action  of  trespass  against  an  officer  who  justifies  under  a  justice's  execution _ 
evidence  that  the  same  officer  frauduUnUy  served  the  original  process  is  not 
admissible;  the  remedy  of  the  party  must  be  direct,  either  by  action  for  a  false 
return,  or  by  writ  of  error;  he  cannot  eoUaterally  impeach  the  proceedings. 

This  was  an  action  of  trespass  quare  clausum  f regit,  and  for  an 
assault,  'battery  and  false  imprisonment,  tried  at  the  Warren 
circuit  in  December,  1830,  before  the  Hon.  Esek  Cowen,  one  of  the 
circuit  judges. 

The  plaintiff  proved  that  the  defendants  burst  open  his  door  in 
the  night  time,  that  he  kept  them  at  bay  until  morning,  when  they 
entered  and  took  and  carried  him  away.  In  defense  it  was  proved 
that  Martin,  one  of  the  defendants,  as  a  constable,  arrested  the 
plaintiff  on  a  justice's  execution,  and  that  the  other  defendants 
acted  in  his  aid  ;  that  the  plaintiff  broke  away  from  him,  entered 
his  house,  pushed  back  the  constable  and  closed  the  door.  A  wit- 
ness for  the  plaintiff  testified  that  previous  to  the  bursting  open 
of  the  door,  Martin  had  entered  the  house  of  the  plaintiff  in  the 
evening,  clenched  hold  of  him,  saying  I  have  got  you,  you  damned 
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scoundrel,  and  dragged  him  out  of  the  house ;  a  scuffle  ensued,  both 
fell  to  the  ground,  the  plaintiff  broke  from  tlie  constable  and 
entered  his  house,  and  the  constable  went  off.  It  further  appeared 
that  the  constable  procured  assistance,  and  on  the  same  night 
returned  and  broke  open  the  door.  When  the  constable  seized  the 
plaintiff  and  dragged  him  out  of  the  house,  he  said  nothing  as  to 
his  having  an  execution  against  the  plaintiff.  When  he  entered 
the  house,  previous  to  the  bursting  open  of  the  door,  the  outside 
door  was  closed,  but  not  latched.  There  was  some  evidence,  though 
slight,  from  which  it  might,  perhaps,  be  inferred  that  the  constable 
had  arrested  the  plaintiff  in  the  morning  previous  to  the  arrest  in 
the  evening,  and  that  the  plaintiff  had  escaped  from  him.  The 
plaintiff  offered  to  prove  that  the  defendant  Martin  served  the 
summons,  the  first  process  in  the  suit  in  which  the  execution  issued ; 
that  he  misread  it,  and  informed  the  plaintiff  that  it  was  returnable 
on  the  eleventh,  when  in  fact  it  was  returnable  on  the  tenth  day  of 
August ;  that,  in  consequence  of  such  misinformation,  the  plaintiff 
did  not  attend  to  the  suit  until  the  eleventh  day  of  August, 
when  he  found  that  on  the  day  preceding,  judgment  had  been 
rendered  against  him  by  default ;  that  the  constable  hneio  that 
the  plaintiffs  in  that  suit  had  no  legal  claim  or  demand  against 
the  plaintiff  in  this  suit,  and  that  the  plaintiff  was  a  minor ;  which 
evidence  was  objected  to  and  rejected  by  the  judge,  who  charged 
the  jury,  that  if  the  plaintiff's  door  wag  even  latched  at  the  time 
of  the  entry  for  making  the  original  arrest,  the  constable  was  not 
justified  in  entering;  but  if  the  door  was  unlatched  and  not  fas- 
tened, or,  as  seemed  probable  from  the  testimony,  slightly  ajar,  the 
constable  had  a  right  to  enter  to  arrest  the  plaintiff;  and  he  further 
instructed  the  jury  that  the  constable  having  been  forcibly  resisted 
and  expelled  from  the  house  it  was  not  necessary  for  him  to  make 
a  formal  demand  of  leave  to  re-enter  the  house ;  that  the  conduct 
of  the  plaintiff  was  equivalent  to  a  refusal  to  grant  leave,  and  that 
the  demand  would  have  been  idle ;  but  if  the  jury  should  find  that 
in  the  retaking  of  the  plaintiff,  unreasonable  and  greater  force  had 
been  used  than  was  necessary  to  effectuate  the  object,  viz.,  the 
recaption  of  the  plaintiff,  the  defendants  were  liable  to  damages. 
The  jury  found  for  the  defendants;  and  the  plaintiff  now  moves 
for  a  new  trial. 


148  ALLEN  V.  MAETIN. 

By  the  Court,  iffELSON,  J.  The  case  of  Putnam,  v.  Mann,  3 
Wendell,  202,  disposes  of  the  first  question.  There  can  be  no  doubt 
the  judgment  before  the  justice  cannot  be  impeached  in  this  col- 
lateral way,  and  that  so  far  as  its  validity  is  concerned,  the  return 
of  the  service  of  the  summons  is  conclusive,  except  on  a  direct 
proceeding  to  reverse  the  judgment  for  the  irregularity.  The 
party  injured  has  an  ample  remedy,  either  by  action  for  a  false 
return,  or  by  writ  of  error. 

The  testimony  was  suflacient  to  prove  a  previous  arrest  and 
escape  before  the  defendants  broke  into  the  plaintiff's  dwelling 
house  for  the  purpose  of  retaking  him  on  the  execjution.  The  lan- 
guage of  the  officer  was  highly  discreditable  to  his  manners  and 
morals,  but  his  acts  were,  in  judgment  of  law,  a  legal  arrest,  and 
the  defendant,  (now  plaintiff,)  ought  to  have  submitted.  Jenner 
V.  Sparhs,  1  Salle.,  78 ;  Bui.  JV.  P.,  62 ;  Homes  v.  Battyn,  Fos- 
ter's Gr.  L.,  320,  §  22.  In  the  pursuit  to  retake  the  defendant,  the 
officer  had  an  unquestionable  right  to  break  open  the  outer  door  of 
the  house,  after  making  known  his  business,  demanding  admission, 
and  a  refusal.  Foster's  Or.  Law,  320,  §  22 ;  1  Salk.,  78.  There 
was  no  proof  of  demand  and  refusal  in  this  case,  but  under  the 
circumstances,  such  proof  was  not  necessary.  After  the  officer  had 
been  thrust  out  of  the  plaintiff's  house,  and  the  door  shut  upon 
him,  it  would  have  been  a  senseless  ceremony  for  him  to  have 
turned  round,  made  known  his  business,  and  demanded  admission. 
The  plaintiff's  conduct  superseded  the  use  and  object  of  these  steps. 
It  was  said,  upon  the  argument,  that  the  judge  erred  in  assuming 
that  the  plaintiff  forcibly  turned  the  officer  out  of  the  house,  as  the 
fact  was  otherwise.  I  think  the  testimony  warranted  this  infer- 
ence, notwithstanding  the  evidence  of  the  sister.  But  this  is  not 
very  material,  for  whether  the  fact  was  so  or  not,  that  the,  plaintiff 
was  fully  advised  of  the  purposes  of  the  officer  when  be  returned 
with  the  jposse,  cannot  be  doubted.  Indeed,  the  case  discloses,  that 
in  the  course  of  the  day  preceding  the  first  arrest,  a  difficulty  had 
occurred  between  the  parties  in  reference  to  this  execution  and  the 
arrest  of  the  plaintiff  upon  it,  and  which  no  doubt  gave  the  harsh 
character,  in  some  respects,  to  the  subsequent  proceedings.  The 
verdict  I  think  right,  both  in  law  and  fact. 

New  trial  denied. 
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SUPEEME  COURT. 

Arnold  v.  Steeves  &  Feost. 
(10  Wend.,  514.     Decided  1833.) 

A  warrant  issued  Under  the  justice's  act,  is  not  spent,  if  the  justice,  on  the  defend- 
ant being  brought  before  him,  after  calling  the  parties,  declares  himself  unable 
to  try  the  cause,  and  directs  them  to  go  before  another  justice. 

Nor  is  it  spent,  nor  is  the  defendant  entitled  to  be  discharged  if  the  next  justice 
before  whom  he  is  taken  is  also  unable  to  try  the  cause. 

Previous  to  the  Revised  Statutes,  the  constable  had  a  right  to  detain  the  defend- 
ant for  a  reasonable  time,  while  making  a  bona  fide  eifort  to  find  a  justice  to 
hear  the  cause  ;  the  period  now  is  fixed  at  twelve  hours. 

The  assent  of  an  officer  to  the  escape  of  a  defendant  whom  he  has  arrested  does 
not  affect  the  rights  of  the  plaintifi',  and  even  the  officer,  if  the  process  be 
mesne,  may  retake  the  defendant. 

A  regular  officer  is  not  bound  to  exhibit  his  authority  or  process  when  he  arrests 
a  defendant ;  a  special  deputy  is. 

Eeeoe  from  the  Saratoga  common  pleas.  This  was  an  action 
for  false  iTnprisonment.  Steeves,  a  constable,  arrested  Arnold  on 
a  justice's  warrant  at  the  suit  of  Frost.  The  warrant  was  issued 
the  26th  December,  1827,  by  A.  Goodrich,  Esq.,  a  justice  of  Ball- 
ston  Spa.  The  constable  took  the  defendant  before  Justice  Good- 
rich, and  the  warrant  was  returned.  The  parties  were  called  and 
appeared,  when  the  justice  said  he  could  not  attend  to  the  case, 
and  the  parties  must  go  before  the  nearest  justice.  They  accord- 
ingly went  before  Palmer,  another  justice  in  the  same  village,  who 
also  excused  himself  from  trying  the  cause.  Arnold  offered  to  go 
before  either  of  the  two  justices  who  were  named,  but  Frost,  the 
plaintiff  in  the  warrant,  declined  to  do  so,  preferring,  as  he 
expressed  himself,  some  justice  who  attended  court.  The  parties 
remained  in  the  village  about  two  hours,  until  toward  night,  when 
Arnold  told  Steeves,  in  the  presence  of  Frost,  that  he  had  taken 
counsel  and  should  go  home.  Steeves  told  him  he  had  better  not 
go ;  Frost  made  no  objection.  Arnold  left  the  village  and  Steeves 
went  with  him ;  after  proceeding  about  three  miles,  they  stopped 
at  a  tavern ;  Arnold  then  said,  in  the  hearing  of  Steeves,  that  he 
was  going  home,  and  went  accordingly,  and  Steeves  went  to  his 
home  in  another  direction.  On  the  next  day  Arnold  went  from 
home  and  was  gone  three  or  four  weeks.     A  few  days  after  his 
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return,  he  was  arrested  again  by  Steeves,  on  the  sanie  warrant  on 
which  the  first  arrest  took  place.  Arnold  demanded  of  Steeves 
that  he  should  show  his  authority  for  making  the  arrest,  which  he 
refused  to  do ;  Arnold  made  his  escape,  and  on  the  next  day  sur- 
rendered himself  and  brought  an  action  for  J'alse  imprisomment 
against  Steeves  and  Frost.  The  court  submitted  to  the  jury  the 
question  whether  Frost  had  consented  to  the  discharge  of  Arnold 
from  the  custody  of  Steeves,  and  the  jury,  under  the  instructions 
of  the  court,  found  a  verdict  for  the  defendants,  on  which  judg- 
ment was  entered.  The  plaintiff  sued  out  a  writ  of  error.  The 
cause  was  submitted  on  points  presented  by  the  counsel. 

J.  Ellsworth^  ior  the  plaintiff  in  error. 

0.  G.  Otis,  for  the  defendants  in  error. 

By  the  Court,  Sutherland,  J.  Under  all  the  circumstances  of 
this  case,  I  do  not  think  the  warrant  on  which  the  plaintiff, 
Arnold,  was  arrested  is  to  be  considered  as  spent,  or  as  having 
finally  done  its  ofiice,  by  what  took  place  in  relation  to  it  before 
Goodrich,  the  justice  by  whom  it  was  issued.  Arnold  himself  did 
not  so  consider  it  at  that  time,  for  he  went  voluntarily  and  with- 
out any  objection  or  complaint,  in  quest  of  some  other  justice, 
who  might  be  at  leisure  to  try  the  cause.    Laws  of  1S24:,  p.  281, 

§4- 

ITor  was  the  process  spent  and  the  defendant  entitled  to  be  dis- 
charged because  the  next  justice  to  whom  they  went  was  also  una- 
ble to  attend  to  it.  The  constable  had  a  right  to  detain  the 
defendant  for  a  reasonable  time,  while  making  a  bonafde  effort  to 
find  a  magistrate  to  hear  the  cause.  There  was  not  at  that  time 
any  precise  limitation  to  the  period  for  which  he  might  detain 
him ;  the  Revised  Statutes  have  since  fixed  it  at  twelve  hours. 
The  detention  in  this  case,  previous  to  Arnold's  escape,  seems  to 
have  been  considerably  less  than  that  time.  The  jury  have  found 
that  Frost,  the  plaintiff  in  the  warrant,  did  not  consent  to  the 
escape  of  Arnold ;  and  admitting  that  Steeves,  the  constable,  did 
permit  him  to  go,  it  being  but  mesne  process,  his  right  to  retake 
him  or  arrest  him  anew  was  not  gone.  (6  Johns.  R.,  62 ;  ^  T.  E., 
177.) 
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A  regular  officer  is  not  bound  to  exhibit  his  authority  or  pro- 
cess when  he  arrests  a  defendant ;  a  special  deputy  is.  But  if  it 
were  his  duty  to  exhibit  it  when  demanded,  his  refusal  would  not 
constitute  him  a  trespasser,  if  he  could  show  that  he  had  a  regular 
legal  process  in  his  possession,  which  authorized  the  arrest.  The 
charge  of  the  court  was  correct. 

Judgment  affirmed. 


SUPEEME  COUET. 

Eeed  v.  Gillet. 

(12  Jofm.,  296.     Decided  1815.) 

Where  on  the  return  ot  a  summons  before  a  justice,  served  by  copy  the  defendant 
does  not  appear,  the  justice  may  issue  a  warrant. 

In  an  action  of  debt  on  a  judgment  in  a  justice's  court,  it  is  not  necessary  to  show 
that  the  person  or  justice  before  whom  the  judgment  was  obtained  was  a 
magistrate,  or  that  he  had  not  been  superseded  at  the  time  the  judgment  was 
rendered.  And  if  the  record  of  the  judgment  is  proved  by  the  testimony  of 
the  justice,  not  on  oath  without  any  objection  being  made  at  the  time,  it  is 
sufficient. 

In  error,  on  eertiorari,  to  a  justice's  court. 

On  the  5th  of  June,  1813,  Gillet  sued  Eeed  by  summons,  which 
was  returned,  served  by  copy. 

A  warrant  was  then  issued,  at  the  return  of  which  the  plaintiff 
declared  in  debt  on  a  judgment  recovered  before  William  Parkes 
on  the  3d  of  April,  1813,  alleging  that  he  could  not  prosecute  said 
judgment  to  execution,  because  Parkes  had  been  removed  from 
office.  The  defendant  pleaded  that  judgment  should  have  been 
rendered  against  him  upon  the  summons,  and  that  a  warrant  ought 
not  to  have  been  issued  ;  and  that  the  plaintiff  had  produced  no 
evidence  that  Parkes  was  even  a  justice  of  the  peace.  These 
objections  were  overruled.  "William  Parkes  then  stated,  not  on 
oath,  but  without  any  objection  being  made,  that  the  record  pro- 
duced in  court  was  the  original  record  of  the  judgment  recovered 
before  him,  the  amount  of  which  had  never  been  paid  to  him ;  and 
the  defendant  admitted,  in  open  court,  that  he  had  never  paid  any 
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part  of  the  judgment.  Upon  this  the  court  below  gave  judgment 
for  the  plaintiff  for  18  dollars  80  cents  damages,  and  2  dollars  96 
cents  costs.  The  justice,  in  his  return,  assigned  as  one  reason  for 
his  judgment,  that  he  knew  Parkes  acted  as  justice  as  late  as  the 
Ist  of  April  then  last,  and  that  his  awpersedeas  was  dated  on  the 
9th  of  April ;  but  added,  that  he  rendered  judgment  principally 
from  the  defendant's  confession. 

Per  Curiam.  This  judgment  must  be  aflSrmed.  The  defendant 
below  not  having  appeared  upon  the  service  of  a  copy  of  the  sum- 
mons, it  was  regular  in  the  justice  to  issue  a  warrant ;  and  to  have 
given  judgment  without  issuing  another  summons  or  a  warrant, 
would  have  been  erroneous.  Nor  is  there  any  weight  in  the  other 
objection,  although  the  justice  may  not  have  assigned  a  good  reason 
for  overruling  it.  The  objection  was  not  that  Justice  Parkes  had 
not  been  superseded,  but  that  he  was  not  a  magistrate  when 
he  rendered  the  judgment,  upon  which  the  present  suit  was 
founded.  The  judgment  was  proved  by  the  magistrate  before 
whom  it  was  obtained  in  a  manner  not  objected  to,  and  ^hich  was 
equivalent  to  an  admission  of  the  judgment.  This  was,  at  least, 
prima  facie  evidence  of  the  authority  of  Parkes  to  render  such 
judgment ;  and  it  would  not  be  necessary  upon  an  action  founded 
on  that  judgment,  which  remained  in  full  force,  to  show  that  the 
person  before  whom  it  was  obtained  was  a  mqgi^trate. 

Judgment  afiBrmed. 
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Cadt,  Paige,  Willaed  and  Hand,  Justices. 

Allen  v.  Stone. 

(9  Barh.,  60.) 

It  Is  a  genera]  rule  that  the  time  for  the  appearance  of  a  defendant  served  with 
a  summons  issued  by  s  justice  of  the  peace  shall  not  be  less  than  six  or  more 
than  twelve  days,  and  that  the  summons  shall  be  served  at  least  six  days  before 
the  time  of  appearance  mentioned  therein.  This  rule  is  prima  facie  applicable 
to  all  cases,  unless  the  party  can  show  to  the  justice  such  facts  as  will  authorize 
a  summons  of  a  different  character  to  be  issued. 

Where  a  return  of  a  justice  to  a  certioram  shows  no  fact  authorizing  him  to  issue 
a  summons  returnable  in  two  days,  it  will  be  held  prima  fade  that  a  summons 
thus  issued  was  issued  without  authority. 

It  cannot  be  inferred  that  the  defendant  was  a  non-resident  of  the  county,  where 
there  is  no  fact  stated  in  the  return  to  warrant  that  supposition. 

Where  the  defendant  is  a  non-resident  of  the  county,  and  the  plaintiff  is  also  a 
non-resident,  he  is  not  entitled  to  a  short  summons,  without  proof  of  that 
fact  and  giving  security  for  the  payment  of  any  sum  which  may  be  recovered 
against  him. 

A  justice  should  wait  an  hour  after  the  time,  when  a  summons  is  returnable, 
before  he  proceeds  to  swear  witnesses  in  the  cause. 

Where  there  is  nothing  in  a  justice's  return,  upon  certiorari,  to  show  that  the 
defendant  did  not  appear  within  an  hour  after  the  summons  was  returnable,  a 
decision  rejecting  a  plea  to  the  jurisdiction,  on  the  ground  that  the  defendant 
did  not  appear  in  time,  is  erroneous. 

When  a  short  summons  has  been  issued  by  a  justice  in  behalf  of  a  non-resident, 
without  the  necessary  securities  having  been  given,  the  justice  should  nonsuit 
the  plaintiff  the  moment  that  the  fact  is  made  known  to  him. 

A  defendant,  by  pleading  the  general  issue,  after  the  defense  first  offered  by  him 
has  been  overruled  by  the  justice,  does  not  waive  the  objection  which  has  been 
thus  overruled. 

This  cause  originated  in  a  justice's  court,  where  Stone  was 
plaintiff  and  recovered  judgnaent.  Allen  carried  the  cause  by  cer- 
tiorari to  the  Washington  common  pleas,  where  the  judgment 
was  affirmed,  and  the  cause  was  removed  into  this  court  by  writ 
of  error.  The  return  showed  the  following  facts  :  a  non-resident 
plaintiff;  a  resident  defendant;  a  short  summons  issued  ;  no  affi- 
davit made  of  the  plaintiff's  non-residence,  nor  any  security  for 
costs  given.  The  defendant  immediately  on  appearing,  distinctly 
objected  that  no  affidavit  bad  been  made  or  security  given.     The 
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court  overruled  this  objection,  and  decided  that  the  defendant 
'  a^eared  too  \a,te  ioT  any  other  purpose  than  to  cross-examine 
'the  plaintiff's  witnesses  in  mitigation  of  damages." 

Jas.  Gibson,  for  the  plaintiff  in  error. 

K  F.  Bullard,  for  the  defendant  in  error. 

By  the  Court,  Cadt,  J.  Roby  G.  Stone  was  plaintiff,  and 
Joseph  Allen  was  defendant  in  the  action  before  the  justice,  and  I 
shall  so  distinguish  them  in  the  following  opinion. 

On  the  22d  day  of  November,  1845,  James  Mclntyre,  one  of  the 
justices  of  the  county  of  "Washington,  on  the  application  of  Har- 
vey Chalmers,  on  behalf  of  the  plaintiff,  issued  a  summons 
against  the  defendant,  returnable  on  the  24th  day  of  that  month, 
at  one  o'clock  in  the  afternoon.  The  summons  was  returned  per- 
sonally served,  on  the  day  it  was  issued.  On  the  return  day  of 
the  summons,  the  plaintiff  appeared  by  his  attorneys,  Harvey 
Chalmers  and  Enoch  Keelland,  and  declared  against  the  defend- 
ant, who  did  not  appear  until  the  testimony  on  the  part  of  the 
plaintiff  was  closed.  Up  to  that  time  nothing  had  been  done  to 
give  the  justice  any  right  to  proceed  to  the  trial  of  the  cause. 
The  statute  (2  B.  S.,  2d  ed.,  228,  §  14)  requires  that  the  time  for 
the  appearance  of  a  defendant  served  with  a  summons,  shall  not 
be  less  than  six  nor  more  than  twelve  days  from  the  date  of  the 
summons ;  and  §  15  requires  that  the  summons  shall  be  served  at 
least  six  days  before  the  time  of  -appearance  mentioned  therein. 
This  is  the  general  rule,  and,  prima  facie,  it  is  applicable  to  all 
cases ;  and  a  party  applying  to  a  justice  for  a  summons  must  be 
content  with  one  according  to  the  above  rule,  unless  he  can  show 
to  the  justice  such  facts  as  will  authorize  a  summons  of  a  differ- 
ent character  to  be  issued.  The  return  of  the  justice  in  this  case 
shows  no  fact  which  authorized  him  to  issue  a  summons  against  a 
defendant  returnable  in  two  days  after  it  was  issued.  Prvnafade 
therefore,  it  was  issued  without  authority. 

On  the  part  of  the  plaintiff  it  is  insisted  that  the  suit  before  the 
justice  was  regularly  commenced,  supposing  that  the  defendant 
was  a  non-resident  of  the  county  of  Washington  ;  but  there  is  no 
fact  stated  in  the  return  to  warrant  the  supposition.     The  sum- 
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mons  was  issued  in  the  county  of  Washington,  to  a  constable  of 
that  county ;  the  defendant  was  found  in  that  county,  and  the 
presumption  is  that  he  resided  there ;  and  the  evidence  in  the 
cause  shows  that  that  was  the  place  of  his  residence.  If  the 
defendant  had  been  a  non-resident  of  the  county  of  Washington, 
the  plaintiff,  being  a  non-resident  of  that  county,  was  not  entitled 
to  a  short  summons  without  proof  of  that  fact,  and  giving  secu- 
rity for  the  payment  of  any  sum  which  might  be  recovered  against 
him.     (2  H.  S.,  2d  ed.,  160,  §  lY  ;  201,  §  291.) 

The  summons  in  this  case  was  returnable  at  one  o'clock  in  the 
afternoon,  and  it  appears,  from  the  justice's  return,  that  at  the  time 
and  place  specified  for  the  return  of  the  said  summons,  the  attorneys 
for  the  plaintiff  appeared  and  declared  in  the  cause,  and  that  the 
justice  proceeded  to  swear  and  examine  witnesses  on  the  part  of 
the  plaintiff,  although  the  defendant  had  not  appeared.  The  jus- 
tice ought  to  have  waited  an  hour  after  the  summons  was  returnable, 
before  he  proceeded  to  swear  witnesses  in  the  cause. 

The  fair  inference  from  the  return  is,  that  the  justice  did  not 
wait  any  time  after  the  summons  was  returnable,  but  proceeded  at 
one  o'clock  to  examine  witnesses.  That  the  justice  proceeded  to 
the  trial  of  the  cause  too  soon,  has  not  been  made  a  ground  of 
complaint,  and  it  is  only  alluded  to  for  the  purpose  of  showing  that 
the  justice's  return  furnishes  no  evidence  that  the  defendant,  by 
any  delay  in  appearing,  had  not  the  right  to  make  any  defense  he 
chose.  The  return  of  the  justice  shows,  that  after  the  evidence  on 
the  part  of  the  plaintiff  was  closed,  the  defendant  appeared  by 
James  Gibson,  his  attorney,  and  objected  to  any  further  proceed- 
ings in  the  suit,  on  the  ground  that  no  security  had  been  given  for 
the  defendant's  costs,  nor  any  proof  made  that  the  plaintiff  was  a 
non-resident,  so  as  to  entitle  him  to  a  short  summons.  The  court 
overruled  the  objection,  and  stated  that  the  defendant  appeared  too 
late  to  offer  a  plea  to  the  jurisdiction,  or  to  object  to  the  proceed- 
ings in  the  cause,  and  stated  that  he  thought  an  afiidavit  or  security 
for  the  defendant's  costs  unnecessary.  Why  was  the  defendant  too 
late  ?  There  is  nothing  in  the  return  showing  that  he  did  not 
appear  within  an   hour  after  the  summons  was  returnable. 

The  justice  erred  in  deciding  that  the  defendant  had  appeared 
too  late  to  make  any  defense  he  pleased.  He  erred  in  deciding 
that  it  was  not  necessary  that  the  plaintiff  should  have  proved 
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that  he  was  a  non-resident  of  the  county  of  Washington,  and  have 
given  the  security  required  by  statute.  The  moment  the  fact  was 
made  known  to  the  justice  that  the  plaintiff  was  a  non-resident  of 
the  county  and  had  not  given  the  necessary  security,  he  ought  to 
have  nonsuited  him. 

Although  the  defendant  pleaded  the  general  issue  after  the  jus- 
tice had  overruled  the  defense  first  offered  by  the  defendant,  he 
did  not  thereby  waive  the  objection  \5^hich  had  been  overruled. 
The  justice  would  only  allow  the  defendants  to  plead  the  general 
issue  in  mitigation  of  damages  ;  and  the  justice  also  decided  that 
the  defendant  appeared  too  late  in  the  cause  for  any  other  purpose 
than  to  cross-examine  the  plaintiff's  witnesses  in  mitigation  of 
damages.  This  was  a .  repetition  of  the  error  in  restricting  the 
defendant  in  his  defense,  and  I  am  of  opinion  that  the  judgment 
of  the  Common  Pleas  and  of  the  justice  ought  to  be  reversed. 

Judgment  reversed. 


SUPEEME  COUET. 

Bennett  v.  Fullee. 

(4  John.,  486.     Decided  1809.) 

It  seems  that  a  sheriff,  who  is  plaintiff,  may  serve  his  own  writ.  See  Tuttle  v. 
Hunt,  3  Cow.  Rep.,  436;  Putnam  v.  Mann,  3  Wend.  Bep.,  203.  But  where  the 
defendant  was  under  a  mistake  as  to  the  arrest,  the  court  set  aside  a  default 
entered  for  want  of  a  plea,  on  an  afBdavit  of  merits. 

A  MOTION  was  made  in  behalf  of  the  defendant  to  set  aside  the 
proceedings  in  this  cause  for  irregularity,  on  an  affidavit  that  the 
defendant  was  never  arrested.  The  plaintiff  was  a  deputy  of  the 
sheriff  of  the  county  of  Delaware.  In  his  affidavit  he  swore  that 
he  did  arrest  the  defendant,  and  explained  to  him  the  nature  of  the 
writ ;  that  he  served  the  writ  himself,  as  a  deputy  sheriff,  but  did 
not  require  any  bail. 

An  interlocutory  judgment  for  want  of  plea  was  entered  for  the 
plaintiff,  and  a  writ  of  inquiry  of  damages  executed. 
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Per  CuBiAM.  The  question  is,  whether  there  has  been  a  legal 
service  of  this  writ.  It  appears  from  some  of  the  cases  {Cro.  Car., 
416  ;  19  Viner,  443,  note ;  Moore,  547),  to  be  a  doabtful  question 
whether  a  sheriff  can  legally  serve  a  writ  where  he  is  the  plaintiff. 
In  the  present  case  the  writ  was  served  by  a  deputy.  No  bail  was 
required,  and  the  sheriff  returned  the  writ  and  is  resppnsible.  As 
the  practice  of  deputing  the  plaintiff  to  serve  his  own  writ  has 
been  of  long  duration,  we  think  it  would  be  going  too  far  to  say 
that  the  plaintiff' cannot,  in  any  cause,  serve  a  writ  in  his  own 
favor.  A  declaration  in  ejectment  is  always  served  by  the  party ; 
and  where  the  writ  is  served  without  executing  bail,  there  can  be 
no  oppression,  and  it  is  analogous  to  the  service  of  a  declaration  in 
ejectment.  As  the  defendant,  however,  appears  to  have  been  mis- 
taken as  to  the  service,  and  swears  to  the  merits,  he  ought  to  be 
let  in  to  plead,  on  payment  of  costs.  ( Vide  Davenport  v.  Ferris, 
6  John.  Rep.,  131.) 

Yan  Ness,  J.,  dissented. 

Rule  granted. 


SUPEEME  OOUET. 

Skellingek  v.  Tendes. 
(12  Wend.,  306.     Decided  1834.) 

An  instrument  in  writing,  signed  by  a  constable  and  his  sureties,  engaging  that  he 
shall  collect  and  pay  over  all  executions  that  are  collectible,  and  that  the 
signers  will  be  accountable  to  all  persons  in  whose  favor  any  execution  may 
come  for  the  damages  in  the  same,  if  not  paid  over  to  them  according  to  the 
statute,  &c.,  is  a  valid  instrument  within  the  statute ;  and  an  action  may  be  main- 
tained on  it  by  a  creditor  who  has  caused  an  execution  to  be  put  into  the  hands 
of  the  constable  for  collection,  which  has  never  been  returned. 

Neither  the  constable  or  his  sureties  can  object  that  the  instrument. is  not  under 
seal;  nor  that  it  is  not  in  the  form  prescribed  by  the  statute;  nor  that  the  sure- 
ties have  not  been  approved  by  the  clerk  or  supervisor  of  the  town  for  which  the 
constable  was  elected. 

Eeeoe  from  the  Jefferson  common  pleas.  Skellinger  com- 
menced a  suit  in  a  justice's  court  against  Yendes,  as  a  constable, 
and  the  others  as  his  sureties,  for  not  returning  an  execution  put 
into  his  hands  for  collection.     The  plaintiff  obtained  judgment, 


168  BKELLINGEE  V.  YENDES. 

and  the  defendants  appealed  to  the  Jefferson  common  pleas.  On 
the  trial  in  that  court,  the  plaintiff  produced  an  instrument  in 
writing,  signed  by  the  defendants  but  not  sealed,  in  these  words : 
"  Whereas,  John  B.  Yendes  has  been  appointed  a  constable  in  and 
for  the  town  of  Rodman,  county  of  Jefferson,  for  the  year  1828, 
and  till  the  first  Tuesday  in  March,  1829,  now  we,  the  subscribers, 
engage  that  all  papers  that  shall  come  into  his  hands  as  a  consta- 
ble, shall  be  well  and  faithfully  executed  by  him,  and  that  he 
shall  collect  and  pay  over  all  executions  that  are  collectible,  and 
that  we  will  be  accountable  to  all  persons  in  whose  favor  any  exe- 
cutions may  come,  for  the  damages  in  the  same,  if  not  paid  over 
to  him  or  them,  according  to  the  statute  in  such  case  made  and 
provided ;  and  also,  we  are  accountable  for  all  attachments  and 
summons,  &c.,  appertaining  to  the  said  office  of  constable.  Dated 
at  Rodman  the  fifth  day  of  March,  1828."  On  the  back  of  the 
instrument  was  an  endorsement  signed  by  the  town  clerk  of  Rod- 
man, in  these  words  :  "  This  bond,  executed  March  5,  1828,"  but 
no  approval  of  the  sureties  was  endorsed.  The  plaintiff  proved 
that  on  the  15th  January,  1828,  he  obtained  a  judgment  before  a 
justice  of  the  peace  against  one  T.  Basset  for  $19.11,  and  that  on 
the  19th  of  February  following,  an  execution  was  issued  upon 
such  judgment,  and  delivered  to  John  B.  Yendes,  an  acting  con- 
stable of  the  town  of  Rodman,  and  that  the  execution  had  never 
been  retv/rned.  The  plaintiff  having  rested,  the  defendants 
objected  that  the  instrument  produced  in  evidence  was  not  a  valid 
inst/rument  within  the  statute,  and  prayed  that  the  plaintiff  might 
for  that  cause  be  nonsuited.  The  court  nonsuited  the  plaintiff, 
who  sued  out  a  writ  of  error. 

T.  C.  Chittenden,  for  plaintiff  in  error. 

J.  Clarke,  for  defendant  in  error. 

By  the  Cowrt,  Savage,  Oh.  J.  The  plaintiff  was  nonsuited  on 
the  ground  that  the  instrument  produced  on  the  trial  was  not  a 
valid  inst/rument  within  the  statute.  Whether  that  decision  was 
correct,  is  the  question. 

By  adverting  to  the  cases  reported  upon  the  subject  of  the  lia- 
bility of  constables  and  their  sureties  upon  instruments  purport- 


SKELLINGEE  V.  TENDES.  159 

ing  to  be  taken  under  the  act  of  1813,  2  R.  L.,  126,  it  will  be 
seen  that  the  court  has  been,  as  it  was  its  duty  to  be,  liberal  in 
its  construction,  in  order  to  promote  the  beneficial  objects  of  the 
legislature.  The  statute  does  not  give  the  form,  but  only  the  sub- 
stance of  the  security.  It  has  been  held  that  it  may  be  in  the 
form  of  a  iond  to  the  jpeople,  with  a  proper  condition  ;  or  a  sim- 
ple v/ndertaTcvng  to  pay  each  person  such  sum  of  money  as  the 
constable  shall  become  liable  to  pay  on  account  of  any  execution 
put  into  his  hands  for  collection.  It  has  also  been  decided,  that 
where  a  bond  to  thef  people  is  taken,  the  action  of  dSt  may  be 
brought  in  the  name  of  the  people,  for  the  benefit  of  any  person 
entitled  to  an  action ;  or  it  may  be  in  covenant,  upon  the  condi- 
tion, in  the  name  of  such  person.  The  statute  declares  that  the 
bond  shall  be  filed  within  ten  days  after  the  election,  and  before 
the  constable  enters  upon  the  duties  of  his  office ;  yet  the  bond 
has  been  held  good,  though  not  filed  within  the  ten  days ;  and  it 
cannot  be  doubted  that  the  constable  himself  would  be  responsible 
for  every  act  done  by  him,  before  filing  the  bond.  The  statute 
being  directory  to  the  officer  himself,  he  cannot  take  advantage  of 
his  own  omissions.  Nor  is  there  any  reason  why  the  sureties 
should  not  be  liable,  notwithstanding  the  want  of  a  compliance 
with  the  statute  provisions ;  in  this  case  it  seems  that  the  tovm 
cleric  neglected  to  endorse  his  approval  of  the  sureties.  That  pro- 
vision was  intended  for  the  benefit  of  those  who  should  put  exe^- 
cutions  into  the  hands  of  the  constable,  add  has  no.connection 
with  the  liability  of  the  sureties.  Their  signature  was  all  that 
was  necessary  to  make  them  liable.  If  the  bond  was  not  approved 
and  filed,  the  omission  might  be  considered  a  refusal  to  serve,  and 
the  vacancy  might  be  filled ;  but  there  is  nothing  in  the  language 
or  the  policy  of  the  statute  which  renders  void  any  such  instru- 
ment, executed  for  the  security  of  the  execution  creditors. 

It  is  also  objected,  that  the  instrument  executed  by  the  defend- 
ants was  not  sealed,  nor  in  the  form  contained  in  the  statute.  To 
this  objection  I  give  the  same  answer  as  above ;  it  is  sufficient  that 
the  substance  is  there.  The  substance  of  the  instrument  required 
by  the  statute  is,  that  the  constable  and  his  sureties  shall  be 
responsible  for  all  such  sums  as  the  constable  shall  become  liable 
to  pay  by  reason  of  any  execution  delivered  to  him  for  collection. 
The  instrument  executed  in  this  case  contains  unnecessary  recitals ; 
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they  do  no  harm,  and  are  mere  surplusage.  It  also  contains  an 
agreement  that  all  papers  put  into  the  constable's  hands,  attach- 
ments and  summonses;,  shall  be  faithfully  executed  ;  that  does  no 
harm.  But  it  also  contains  an  agreement  that  he  shall  collect  and 
pay  over  all  executions  that  are  collectible,  and  will  account  to  all 
persons  in  whose- favor  any  execution  may  come  for  the  damages 
in  the  same,  if  not  paid  over  to  them  according  to  the  statute. 
This:  is  equivalent  toi  saying  that  they  will  pay  such  sums  as  the 
constable  shall  become  liable  to  pay  on  account  of  any  execution 
delivered  to  him  for  collection. 

According  to  these  views,  the  plaintiff  was  entitled  to  recover. 
The  instrument  is  a  valid  agreement  by  the  persons  who  executed 
it,  in  so  far  at  least  as  execution  creditors  are  concerned.  That 
was  the  only  question  decided  by  the  common  pleas,  and  there- 
fore the  only  one  discussed  here. 

Judgment  reversed  with  costs;  wn^re  de  novo  from  the  Jeffer- 
son common  pleas. 


SUPEEME  COUET. 

CoNNELL  V.   LaSOELLES. 

(20  Wend.,  77.    Decided  1838.) 

It  is  not  enough  to  juatify  the  issuing  of  a  waiTant  against  a  debtor  on  the  ground 
of  an  intent  fraudulently/  to  dispose  of  his  property,  that  he  has  executed  a  mort- 
gage of  a  portion  thereof,  and  refused  to  confess  a  judgment  or  give  security, 
declaring  a  determination  to  manage  his  property  liimself . 

Eeeoe  from  the  Montgomery  common  pleas.  Lascelles  sued 
out  an  attachment  against  Connell  from  a  justice's  court,  on  an 
affidavit  made  by  him  that  Oonnell  was  indebted  to  him  in  the 
sum  of  $46.46  on  contract;  that  he  had  demanded  payment,  which 
had  been,  refused ;  and  that  Connell  also  had  refused  to  give  a 
judgment  for  the  amount,  saying  that  his  property,  except  some 
hay,  was  under  mortgage,  and  that  he  wanted  to  have  the  man- 
agement of  his  property  himself.  Lascelles  further  stated  in  the 
affidavit,  that;  when  he  requested  Oonnell  to  give  him  a  judgment 
or  security,  he  offered  to  give  day  of  payment  for  six  months,  but 
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that  Connell  refused,  and  immediately  left  him  in  a  great  hurry  to 
place  his  property,  as  deponent  believed,  out  of  his  hands,  in  order 
to  prevent  him  from  collecting  his  demand.  He  further  added 
that,  from  the  conversation  of.  Connell,  and  from  his  conduct,  he 
hdieved  that  he  would  make  such  disposition  of  his  property  as  to 
defraud  his  creditors.  On  this  affidavit,  the  justice  issued  an 
attachment,  upon  which  certain  property  was  taken,  and  subse- 
quently rendered  a  judgment  against  Connell,  and  issued  an  exe- 
cution. The  Montgomery  0.  P.  on  certiorari  affirmed  the  judg- 
ment, and  Connell  thereupon  removed  the  record  into  this  court 
by  writ  of  error. 

H.  Adams,  for  the  plaintiff  in  error. 

D.  Cady,  for  the  defendant  in  error. 

JBy  the  Court,  Nelson,  Ch.  J.  The  affidavit  on  which  the 
attachment  issued  is  defective.  We  might  possibly  have  consid- 
ered it  sufficient  to  uphold  the  judgment  until  reversed,  but  here 
is  a  direct  proceeding  to  test  its  validity,  and  if  sanctioned,  must 
be  a  precedent  for  all  future  cases.  "We  have  heretofore  rejected 
the  helief  of  the  party,  and  applying  that  rule  to  this  case,  but  little 
more  is  left  than  the  r^usal  to  give  a  confession  of  judgment.  It 
is  said  he  admitted  that  there  was  a  mortgage  upon  his  property, 
but  that  of  itself  is  no  evidence  of  a  fraudulent  disposition  of  it. 
So,  too,  the  declaration  that  he  wanted  the  management  of  his 
property  himself  did  not  authorize  the  inference  that  he  wanted  it 
for  the  purpose  of  so  managing  it  as  to  defraud  his  creditors.  This 
is  not  the  fair  import  of  his  language.  We  might  as  well  dispense 
with  the  affidavit  in  these  proceedings  as  to  approve  of  the  affidavit 
in  this  case.  A  party,  when  allowed  to  be  a  witness  in. his  own 
case,  should  be  required  to  make  out  at  least  a  prima  facie  case 
of  an  intent  to  commit  a  fraud.    The  judgment  must  be  reversedi 

11 
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SOEOEPBL  V.  TatLOE 

(10  Wend.  196.    Decided.  1833.) 

An  attaehment  against  the  property  of  a  person  -who  temporarily  resided  in  a 
county  where  the  process  issued,  was  held  good  on  a  bill  of  exceptions,  although 
his  usual  place  of  residence  was  shown  to  he  in  another  county  ;  it  appearing  that 
the  attachnlent  issued  on  due  proof  and  the  proper  hond  being  given,  and  it 
being  stated  that  there  was  no  evidence  that  the  person  against  whom  tromr 
was  brought  for  the  property  taken  under  the  attachment,  knew  the  defendant 
in  the  attachment,  or  where  he  resided,  or  that  he  had  a  family. 

h.  justice  of  the  peace  may  issue  process  and  make  it  returnable  at  anyplace  in  the 
county  in  which  he  is  an  officer. 

Eeeoe  from  the  Ouondaga  common  pleas.  Taylor  sued  Schroe- 
pel  in  Onondaga  common  pleas,  in  an  action  of  trover,  for  two 
horses  and  other  property  deposited  with  the  defendant  by  a  con- 
stable, who  had  taken  the  same  by  virtue  of  two  attachments 
against  the  plaintifi.  It  appeared  that  in  November,  1829,  Taylor 
came  into  the  town  of  Yolney,  in  the  county  of  Oswego,  to  assist 
one  Chace,  who  had  taken  a  job  of  the  defendant  to  clear  a  quantity 
of  land  ;  that  he  brought  with  him  horses  and  certain  furniture  for 
house  keeping,  and  was  to  receive  of  Chace  $12  per  month  for  his 
services  and  the  use  of  the  property ;  the  plaintiff  and  Chace  lived 
in  a  shcmty  while  they  worked  on  the  job,  but  went  away  before 
the  job  was  completed.  On  the  14th  December,  1829,  an  attach- 
ment was  issued  against  the  property  of  the  plaintiff  at  the  suit  of 
one  Soule,  by  a  justice  of  the  peace  of  the  town  of  Hastings  in  the 
county  of  Oswego,  returnable  at  the  dwelling  house  of  the  defend- 
ant in  the  town  of  Yolney,  where  the  justice  was  when  the  attach- 
ment was  issued,  he  attending  there  at  the  request  of  the  defendant, 
and  being  the  nearest  justice  in  the  county  of  Oswego  to  the  dwel- 
ling house  of  the  defendant.  The  attachment  was  taken  out  on  the 
oath  of  the  applicant,  and  the  justice  testified  that  it  was  issued  on 
due  proof  and  proper  bond  being  given.  The  defendant  signed  the 
bond  (probably  as  surety).  The  plaintiff  proved  that  he  was  a 
resident  of  the  town  of  Manlius,  in  the  county  of  Onondaga,  where 
he  had  a  family  for  which  he  provided ;  that  there  was  no  evidence 
that  the  defendant  knew  the  plaintiff,  or  where  he  resided,  or  that 
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he  had  a  family.  The  constable  to  whom  the  attachment  was 
delivered,  seized  the  property  in  question  and  put  it  into  the  hiands 
of  the  defendant,  who  gave  a  receipt  for  it,  to  be  delivered  to  the 
constable  when  called  for.  A  copy  of  the  attachment  was  left  by 
the  constable  at  the  shanty,  which  had  been  inhabited  by  the  plain- 
tiff and  Chace.  A  demand  of  the  property  and  refusal  to  deliver 
it  was  shown.  The  counsel  for  the  plaintiff  insisted  that  the 
attachment  was  void,  1.  Because  the  justice,  when  he  issued  the 
same,  was  not  in  the  town  in  which  he  resided,  but  in  an  adjacent 
town,  nor  was  the  attachment  made  returnable  in  the  town  in 
which  the  justice  resided ;  and  2.  Because  the  plaintiff  was  not  a 
resident  in  the  county  of  Oswego  when  the  attachment  was  issued, 
within  the  meaning  of  the  statute,  and  was  not  liable  to  be  pro- 
ceeded against  by  attachment.  The  common  pleas  sustained  these 
positions,  and  charged  the  jury  that  the  plaintiff  was  entitled  to 
recover.  The  jury  found  a  verdict  for  the  plaintiff  for  $228.69,  on 
which  judgment  was  entered.  The  defendant  having  excepted  to 
the  charge  of  the  court,  sued  out  a  writ  of  error. 

J.  A.  Spencer,  for  plaintiff  in  error. 

£.  Davis  Noxon,  for  defendant  in  error. 

By  the  Court,  Savage,  Oh.  J.  The  question  to  be  decided  by 
this  court  is  whether  the  attachment  was  void  for  either  or  both 
the  reasons  assigned  by  the  court  below.  I  will  consider  them 
separately. 

1st.  The  justice  acted,  in  issuing  the  attachment,  while  he  was 
in  point  of  fact  out  of  the  town  in  which  he  resided.  The  acts  of 
the  justice  in  this  case  were  done  in  1829,  before  the  Eevised 
Statutes  took  effect.  Those  statutes,  therefore,  cannot  be  con- 
sidered in  deciding  this  question.  In  the  case  of  Guernsey  v. 
Lovell,  9  Wend.,  319,  the  jurisdiction  of  justices  of  the  peace  was 
considered.  In  England  they  always  were  and  now  are  county 
officers.  They  were  such  in  this  State  unquestionably  until  1818. 
The  jurisdiction  of  each  justice  was  coextensive  with  the  county ; 
they  all  possessed  a  concurrent  jurisdiction  in  civil  and  criminal 
proceedings.  There  were  certain  powers,  however,  which  they 
exercised  as  officers  of  the  tawn^  they  presided  at  town  meetings ; 
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they  with  the  supervisor,  composed  the  commissioners  of  excise  ; 
they  assisted  in  auditing  town  accounts;  they  made  orders  respect- 
ing paupers  and  bastards,  etc.  In  these  cases  and  some  others, 
the  statutes  had  conferred  powers  upon  justices  of  the  town  in 
which  those  powers  were  to  be  exercised.  But  in  the  trial  of  civil 
causes,  any  justice  of  the  county  might  act  anywhere  in  the 
county;  and  such  was  the  practice.  The  act  of  1818  limited  the 
number  to  four  in  each  town  ;  from  this  it  followed  that  a  justice 
removing  from  the  town  of  his  residence  vacated  his  office,  but  the 
statute  limiting  the  number,  made  no  other  alteration  in  the 
powers  and  duties  of  the  officer.  The  jurisdiction  of  the  officer 
was  the  same  as  before )  that  act  affected  only  the  tenure  of  the 
office,  not  the  jurisdiction.  The  act  of  1824  made  no  change  in 
the  tenure  or  the  jurisdiction  of  the  office.  Until  1830,  therefore, 
there  was  no  law  prohibiting,  either  expressly  or  by  implication, 
any  justice  of  the  peace  from  issuing  process  and  trying  causes  in 
any  part  of  the  county  in  which  he  resided,  provided  his  residence 
continued  the  same  as  when  he  was  appointed  or  elected  to  office. 
The  mode  of  appointment  to  the  office  certainly  could  make  no 
difference  in  the  powers  or  extent  of  jurisdiction  of  the  officer. 
The  office  of  constable  is,  strictly  speaking,  a  town  office,  yet  the 
jurisdiction  is  coextensive  with  the  county.  The  constable  also 
loses  his  office  by  removal ;  but  while  he  resides  in  the  town  which 
gave  him  the  office,  he  may  exercise  the  office  anywhere  in  the 
county.  On  this  point  my  conclusion  is,  that  until  1830  the  office 
of  justice  might  be  exercised  anywhere  within  the  county,  and 
that  the  attachment  in  question  was  regularly  issued,  in  so  far  as 
respects  the  place  where  the  act  was  done. 

2d.  The  defendant  in  the  attachment  was  in  point  of  fact  an 
inhabitant  in  the  town  of  Manlius,  in  the  county  of  Onondaga, 
where  he  had  a  family  for  which  he  provided.  The  statute  under 
which  the  attachment  was  issued,  authorized  any  justice  of  the 
peace  of  any  county,  on  proof  by  a  creditor  that  any  person 
against  whom  he  has  a  demand  hath  departed  or  is  about  to  depart 
from  such  county,  or  is  concealed  within  the  same  with  intent  to 
defraud  his  creditors,  or  to  avoid  the  service  of  process,  to  issue  an 
attachment,  etc.,  the  justice  taking  a  bond  according  to  the  statute. 
In  Adkins  v  .  Brewer,  3  Cow.,  206,  it  was  decided  that  a  justice 
who  issued  an  attachment  without  such  proof  and  security  as  the 
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statute  requires,  acted  without  any  jurisdiction  and  was  liable  as  a 
trespasser ;  but  if  the  proof  and  security  had  been  given,  and  it 
subsequently  appeared  that  the  facts  proved  were  in  point  of  fact 
untrue,  that  could  not  have  rendered  the  justice  a  trespasser. 
When  they  are  proved  by  such  evidence  as  the  statute  required, 
then  the  justice  has  jurisdiction  and  his  process  is  valid ;  it  is 
proper,  therefore,  to  inquire  what  was  the  proof  before  the  justice. 
It  appears  by  the  testimony  of  the  justice  that  one  Ephraim  Soule 
applied  to  hira  for  an  attachment  against  Taylor,  and  on  due  proof 
omd  the  proper  hand  hevng  gwen,\i.Q  issued  the  attachment.  The 
attachment  issued  and  bond  taken  were  produced  and  read  in  evi- 
dence ;  it  was  taken  out  on  the  oath  of  the  applicant.  From  the 
bill  of  exceptions,  then,  it  appears  that  the  attachment  was  issued 
on  due  proof,  which  we  must  understand  to  be  the  proof  required 
by  the  statute;  and  it  affirmatively  appears  that  there  was  no  evi- 
dence showing  that  the  defendant  below,  Schrcepel,  knew  the 
plaintiff,  Taylor,  or  where  he  resided,  or  that  he  had  a  family ;  and 
it  may  be  added  that  it  does  not  appear  that  the  justice  had  any 
knowledge  on  the  subject,  or  that  the  proof  before  him  was  any- 
thing but  due  proof.  It  was  shown,  on  the  trial  of  this  cause  in 
the  court  below,  that  Taylor  and  one  Chace  were  strangers  in  Vol- 
ney,  and  that  Taylor  was  called  Johnson  ;  that  Ohace  had  taken  a 
job  of  clearing  land,  and  that  he  and  Taylor  had  lived  in  a  shanty 
for  a  month  or  more  near  the  job,  and  that  they  both  went  away 
before  the  job  was  completed.  The  case  of  Dudley  v.  Staples,  15 
John.,  196,  was  cited  to  show  that  an  attachment  can  only  be 
issued  against  a  person  who  has  departed  from  his  usual  place  of 
residence,  and  not  where  he  might  be  occasionally  traveling 
through  a  county.  It  must  be  borne  in  mind  that  that  case  came 
up  on  certiorari,  and  it  appeared  from  the  return  of  the  justice 
that  the  proof  upon  which  he  issued  the  attachment  was,  that  an 
attempt  had  been  made  to  serve  a  warrant  upon  the  defendant, 
and  that  he  ran  away  to  avoid  the  service,  and  was  then  abscond- 
ing to  avoid  such  service.  In  that  case,  the  attachment  was  served 
by  leaving  a  copy  at  the  plaintiff's  store,  where  the  defendant  bad 
been  shortly  before.  It  also  appears  in  that  case,  that  on  the 
return  of  the  attachment,  the  defendant  appeared  and  objected  to 
the  proceedings  as  improperly  commenced.  The  fact  of  his  resi- 
dence in  another  county  must  have  been  proved  or  admitted,  and 
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appeared  upon  the  return.  The  objection  to  the  service  of  the 
attachment  must  in  that  case  have  been  made  to  the  justice  and 
overruled  by  him.  So  had  the  defendant  in  the  attachment  here 
appeared  before  the  justice  and  shown  the  fact  of  his  residence  in 
another  county,  and  the  other  facts  which  appeared  on  the  trial  of 
this  cause,  he  would  have  been  entitled  to  a  judgment  in  his  favor. 
The  question  here,  however,  is  not  whether  a  judgment  rendered 
by  a  justice  under  the  circumstances  disclosed  should  be  reversed, 
on  oerUora/ri,  but  whether  an  attachment  issued  on  due  proof  is  a 
valid  process.  There  is  no  evidence  in  the  case  to  show  that  the 
justice  acted  without  a  compliance  with  the  requirements  of  the 
statute ;  the  evidence  is  that  the  proper  evidence  and  security  were 
given ;  the  attachment  was,  therefore,  regularly  issued.  The  jus- 
tice having  jurisdiction,  the  attachment  was  a  justification  to  the 
constable,  and  the  defendant  in  the  court  below,  the  plaintiff  in 
error,  was  the  agent  or  servant  of  the  oflScer ;  he  took  the  property 
from  the  officer  and  gave  a  receipt  for  it.  It  also  appears  that  the 
plaintiff  in  error  sent  for  the  justice,  and  executed  the  bond  upon 
which  the  attachment  issued,  which  is  all  the  agency  which  he 
appears  to  have  had  in  the  business  ;  he  was  ignorant  of  the  fact 
that  Taylor  had  any  residence  out  of  the  town  of  Volney,  or  that 
he  had  a  family  or  a  place  of  residence  out  of  the  town  .of  Volney. 
On  the  second  point,  therefore,  my  conclusion  is  that  the  attach- 
ment, having  been  issued  upon  due  proof  and  security,  was  a  valid 
process  and  a  justification  to  the  officer  and  those  who  acted  at  his 
instance  or  under  his  authority. 

On  the  whole  case,  therefore,  as  presented  on  the  bill  of  excep- 
tions, the  plaintiff  below  failed  to  show  any  cause  of  action.  The 
judgment  of  the  court  of  common  pleas  for  the  county  of  Onon- 
daga should  therefore  be  reversed,  and  a  venire  de  novo  be  awarded ; 
costs  to  abide  the  event. 
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Stewakt  v.  Beown. 

(16  Barl.,  367.    Decided  1853.) 

Where  an  application  is  made  to  a  justice  of  the  peace  for  an  attachment  on  the 
gromid  that  the  defendant  has  left  the  county  where  he  last  resided,  with  intent 
to  defraud  his  creditors,  the  plaintiflf  must  state  the  grounds  of  the  application 
in  his  own  affidavit  and  then  he  must  prove  the  facts  and  eiroumstances  to  estab- 
lish such  grounds,  either  by  his  own  affidavit  or  that  of  some  other  person  of 
persons. 

Where  an  attachment  is  issued  by  a  justice  under  the  26th  and  37th  sections  of 
the  second  article  of  the  title  of  the  Eevised  Statutes,  relating  to  courts  held 
by  justices  of  the  peace,  the  justice  is  not  authorized  to  issue  a  summons  upon 
the  return  of  the  attachment ;  but  must  enter  judgment  upon  the  attachment. 

This  action  was  commenced  by  attachment  before  a  justice  of 
the  peace  of  the  county  of  Fulton.  On  the  12th  day  of  July, 
1852,  the  plaintiff  made  an  application  in  writing  for  an  "  attach- 
ment against  the  property  of  the  defendant."  He  accompanied 
his  application  by  an  aiSdavit  in  which  he  stated  the  amount  of 
the  defendant's  indebtedness,  arising  upon  contract,  to  be  $9.54, 
and  that  the  application  was  made  "  on  the  ground  that  defendant 
has  departed  from  the  said  county  of  Fulton,  where  he  last  lived, 
with  intent  to  defraud  his  creditors  as  that  deponent  is  informed 
and  verily  believes."  Garret  Yan  Yranken  a  witness  produced 
by  the  plaintiff,  also  made  an  affidavit  on  the  same  day  in  which 
he  deposed  as  follows :  "  I  know  that  John  A.  Brown  has  dis- 
posed of  his  property  for  the  purpose  of  defrauding  his  creditors. 
And  this  deponent  further  says  that  the  wife  of  said  Brown  told 
this  deponent  that  said  Brown  had  disposed  of  his  property  and 
left  said  county  for  the  purpose  of  defrauding  his  creditors.  She 
told  him  so  this  day." 

On  these  papers  the  justice  issued  an  attachment,  returnable  on 
the  19th  day  of  July,  then  instant.  On  the  return  of  the  attach- 
ment he  issued  a  summons  upon  the  return  of  which  he  rendered 
judgment  for  the  plaintiff.  The  defendant  appealed  to  the  county 
court,  and  the  cause  was  certified  to  this  court. 

W.  A.  Beach,  for  the  appellant. 

C.  S.  Lester,  for  the  respondent. 
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By  the  Court,  G.  L.  Allen,  J.  The  attachment  was  issued  under 
the  provisions  of  the  26th  and  27th  sections  of  the  second  article 
of  the  title  of  the  Kevised  Statutes  relating  to  courts  held  by  jus- 
tices of  the  peace  (2  H.  S.,  230 ;  Id.  Uh  ed.,p.  431,  §§  24,  25),  on 
the  ground  as  specified  in  the  affidavit  "that  the  said  John  A. 
Brown  has  departed  from  the  said  county  of  Fulton,  where  he 
last  lived,  with  intent  to  defraud  his  creditors  as  deponent  is 
informed  and  verily  believes."  This  is  almost  within  the  words 
of  the  26th  section.  The  plaintiff  is  mistaken  in  supposing  that 
the  attachment  was  issued  under  the  non-imprisonment  act,  passed 
in  1821.  The  Sith  section  of  that  act  as  amended  by  chapter  107 
of  the  laws  of  1842,  and  which  is  incorporated  in  the  justices'  act 
(2  R.  S.,  Mh  ed.,  460),  provides  that  'attachments  may  issue  when- 
ever it  shall  satisfactorily  appear  to  the  justice  that  the  defendant 
is  about  to  remove  from  the  county  any  of  his  property,  with 
intent  to  defraud  his  creditors,  or  has  assigned,  disposed  of,  secreted, 
or  is  about  to  assign,  dispose  of  or  secrete  any  of  his  property 
with  the  like  intent,  whether  such  defendant  be  a  resident  of  this 
State  or  not.  The  application  in  this  case  was  not  based  upon  the 
groi^nd  that  the  defendant  had  disposed  of  his  property  with  intent 
to  defraud  his  creditors,  but  that  he  had  departed  from  the  county 
where  he  last  resided  with  that  intent.  The  plaintiff  states  this 
as  the  sole  ground  upon  which  the  application  was  founded.  He 
is  required  to  state  the  grounds  in  his  own  affidavit  and  then  he 
vcidij  prove  the  facts  and  circumstances  to  establish  such  grounds, 
by  his  own  affidavit  or  that  of  some  other  person  or  persons.  The 
affidavit  of  the  plaintiff  does  not  show  any  fact  or  circumstance  in 
support  of  the  grounds ;  nor  is  it  pretended  that  it  does.  But  it 
is  contended  that  the  affidavit  of  Van  Vranken  is  sufficient  for 
that  purpose.  He  swears  positively,  as  a  fact  within  his  own 
knowledge,  that  the  defendant  has  disposed  of  his  property  for  the 
purpose  of  defrauding  his  creditors ;  that  is,  he  swears  to  the  law 
without  disclosing  a  single  fact  or  circumstance  to  show  whether 
such  intent  is  to  be  inferred  or  not.  A  man  may  dispose  of  his 
property  and  dispose  of  it  honestly,  for  the  purpose  of  paying  his 
debts  or  supporting  his  family,  and  the  law  will  so  infer,  unless 
facts  and  circumstances  are  shown  going  to  prove  that  he  makes 
such  disposition  with  a  fraudulent  intent.  The  witness  is  not  to 
judge  himself,  of  such  intent,  but  is  to  disclose  the  facts  to  the 
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justice,  who  is  to  be  satisfied  judicially  and  upon  legal  proof — not 
belief  alone — which  is  virtually  all  to  which  Yan  Vranken  swears. 
Besides,  in  this  case,  as  before  remarked,  the  application  was  not 
put  upon  the  ground  that  the  defendant  had  fraudulently  disposed 
of  his  property,  but  that  he  had  departed  from-  the  county  where 
he  last  resided,  with  intent  to  defraud  his  creditors.  There  is  no 
fact  or  circumstance  sufficient  to  support  this  ground,  stated  in 
either  affidavit.  Van  Vranken  does,  to  be  sure,  swear  that  the 
defendant's  wife  told  him,  that  day,  that  her  husband  had  disposed 
of  his  property  and  left  the  county  for  the  purpose  of  defrauding 
his  creditors.  But  he  does  not  even  swear  that  he  believed  what 
the  wife  told  him.  If  the  defendant  himself  had  declared  that  he 
had  removed  from  or  left  the  county  with  intent  to  defraud  his 
creditors,  and  such  proof  had  been  made  to  the  justice,  it  would 
probably  have  been  evidence  upon  which  he  could  have  acted 
judicially.  But  no  such  fact  appears,  and  within  the  cases  (14 
Wend.,  237 ;  20  Id.,  145,  77 ;  10  Id.,  420 ;  13  Id.,  404 ;  4  Denio, 
118  ;  11  Ba/rb.,  520),  the  affidavits  were  altogether  insufficient. 

There  is  another  defect  here,  and  that  is,  the  issuing  of  the  sum- 
mons and  rendering  judgment  on  the  return  of  that  process.  The 
sections  under  which  this  attachment  issued,  do  not  authorize  the 
issuing  a  summons,  but  require  judgment  to  be  entered  without 
a  summons. 

There  are  other  points,  but  it  is  not  necessary  to  examine  them, 
as  the  judgment  must  be  reversed  for  these  reasons. 

Judgment  reversed. 
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SUPEEME  COURT. 

Johnson  v.  Moss. 
(20  Wend.,  145.    Decided  1838.) 

An  affidavit  to  obtain  an  attachment  against  a  party  for  Jumng  departed  the 
county  with  intent  to  defraud  his  creditors  is  good,  althougli  tlie  applicant  swears 
only  to  his  Mief  as  to  the  intent,  provided  he  sets  forth  facts  and  circumstances 
upon  which  such  belief  is  founded. 

Where  the  proceeding  is  under  the  provisions  of  the  Revised  Statutes,  it  is  no 
objection  that  there  are  more  than  four  days  between  the  teste  and  return  of 
the  process. 

A  return  of  a  constable,  that  by  virtue  of  an  attachment  against  A.  B.  he  had 
levied  on  certain  property,  will  be  intended  to  be  a  return  that  he  levied  upon 
the  property  of  the  defendant. 

On  a  common-law  c&rtiormi,  if  the  justice  had  jurisdiction,  his  judgment  wUl  not 
be  reversed,  though  it  be  rendered  on  an  insufficient  declaration  or  defective 
proof  ;  nor  will  such  judgment  be  reversed,  although  it  be  for  an  amount 
nearly  double  the  sum  alleged  by  the  plaintiff  to  be  due  to  him  on  obtaining 
the  attachment. 

Common-law  certiora/ri  to  a  justice's  court,  returnable  in  this 
court.  Moss,  on  the  16th  May,  1836,  sued  out  an  attachment 
against  the  goods  and  chattels  of  Johnson.  He  made  aflSdavit 
that  Johnson  was  indebted  to  hina  in  the  suna  of  $27,  over  and 
above  all  discounts ;  that  he  Relieved  Johnson  had  departed  the 
county  with  intent  to  defraud  his  creditors,  and  then  stated  the 
facts  and  circumstances  on  which  he  grounded  his  belief,  viz.,  that 
Johnson  was  a  man  of  but  little  property  and  owed  a  good  many 
debts ;  that  he  departed  the  county  of  Otsego  in  a  clandestine 
manner  in  March  last,  taking  with  him  a  span  of  horses,  wagon 
and  harness,  and  most  of  his  property  liable  to  execution  ;  that  his 
family  said  he  had  gone  to  Albany,  but  the  applicant  for  the  attach- 
ment had  been  informed  by  one  of  his  neighbors  that  he  was  in 
Tioga  county ;  all  of  which  he  believed  to  be  true.  The  justice 
issued  an  attachment,  dated  16th  May,  returnable  23d  May.  The 
constable  made  return  that  he  levied  upon  one  fall,  (&c.,  of  a  table, 
and  had  left  a  certified  copy  of  the  attachment,  and  an  inventory 
at  the  dwelling-house  of  the  defendant  with  his  family,  he  not 
being  found  in  the  county  ;  the  attachment  was  not  served  person- 
ally.    On  the  return  day  the  plaintiff  appeared,  but  the  defendant 
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did  not  appear  ;  the  plaintiff  declared  for  goods,  wares  and  mer- 
chandise, &c.,  &c.,  and  called  a  witness  who  gave  evidence  of  the 
plaintiff's  demands.  The  justice  rendered  a  judgment  for  $45.83, 
besides  costs.  The  case  was  submitted  on  written  arguments. 
The  plaintiff  in  error  insisted :  1.  That  the  affidavit  was  insufficient. 
2.  That  the  attachment  was  erroneous  in  having  six  days  between 
its  teste  and  return,  whereas  the  process  should  have  been  a  sum- 
mons returnable  not  more  than  four  days  from  its  date.  {Statutes, 
Sess.  of  1831,^.  403,  §  33.)  3.  That  the  return  of  the  constable 
was  insufficient,  inasmuch  as  it  did  not  show  that  any  property  was 
levied  upon ;  or  4.  That  the  declaration  was  insufficient ;  and  5. 
That  the  judgment  was  manifestly  unjust,  it  being  for  $43.83, 
when  the  indebtedness  was  alleged  to  be  only  $27. 

JI.  Bennett,  for  the  plaintiff  in  error. 

Morehouse  dh  Zath?'op,  for  defendant  in  error. 

By  the  Court,  Beonson,  J.  This  attachment  issued  under  the 
provision,  2  H.  S.,  230,  |  26,  28,  as  amended  by  Zaws  of  1831,  p. 
404,  §  35,  on  the  ground  that  the  defendant  had  departed  from  the 
county  where  he  last  resided,  with  intent  to  defraud  his  creditors. 
In  stating  the  intent  with  which  the  defendant  departed,  the  appli- 
cant, as  must  generally  be  the  case,  only  swears  to  his  belief ;  but 
the  facts  and  circumstances  on  which  the  application  was  founded 
are  directly  and  positively  alleged.  The  case  does  not  fall  within 
those  of  10  Wendell,  420,  and  14  id.,  237. 

The  attachment  did  not  issue  against  the  defendant  as  a  non- 
resident, Lawos  of  1831,  p.  403,  §  33,  but  on  the  ground  that  the 
defendant  had  departed  from  the  county  with  intent,  etc.,  2  H.  S., 
230,  §26,  and  in  such  cases  there  must  not  be  less  than  six  nor 
more  than  twelve  days  between  the  teste  and  return  of  the  process. 
Id.,  §  30.  There  is,  therefore,  nothing  in  the  objection  that  there 
were  more  than  four  days  between  the  teste  and  return  of  the 
process. 

The  justice  states  that  the  constable  returned  that  he  had  attached 
a  table ;  the  return  itself  seems  to  have  been  that  the  constable 
levied  upon  one  fall,  etc.,  of  a  table.  "Whichever  may  be  correct, 
it  is  impossible  to  maintain  the  objection  that  no  property  was 
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levied  on.  Again,  it  is  said  that  it  does  not  appear  that  the  levy 
was  on  the  defendant's  property.  The  attachment  required  the 
officer  to  take  the  defendcmt's  property,  and  the  constable  returns 
that  by  virtue  of  the  attachment  he  has  levied  on  a  table,  etc.  The 
fair  and  reasonable  intendment  is,  that  the  property  taken  belonged 
to  the  defendant.     The  return  was,  I  think  sufficient. 

Should  it  be  admitted  that  the  declaration  was  defective,  we 
could  not  interfere.  This  is  the  common-law  certiora/ri,  and  we 
cannot  look  beyond  those  questions  which  go  to  the  jurisdiction  of 
the  justice.  Bi/rdsale  v.  Phill'vps,  17  Wend.,  464.  On  the  return 
of  the  attachment,  the  previous  proceedings  having  all  been  regu- 
lar, the  justice  acquired  jurisdiction  to  hear  and  render  judgment. 
If  he  did  so  upon  an  insufficient  declaration,  or  on  defective  proof, 
the  error  cannot  be  reached  in  this  form.  But  the  declaration  is 
well  enough. 

In  the  affidavit  on  which  the  judgment  issued,  the  plaintiff  stated 
his  claim  at  $27,  and  the  judgment  was  rendered  in  his  favor  for 
$45.83,  besides  costs.  It  is  not  improbable  that  injustice  has  been 
done  the  defendant,  but  a  common-law  certiorari  will  not  help  him. 

Judgment  affirmed. 


SUPEEME  COURT. 

Henet  Eeinmillee  v.  Edwin  T.  Skidmoee  and  another. 

(7  Lansing,  161.     Decided  1872.) 

It  seems  an  affidavit,  on  application  for  an  attachment  to  a  justice  of  the  peace, 
showing  grounds  under  the  Revised  Statutes,  and  also  under  the  act  of  1831, 
{chwp.  300,  §  30,  &c.),  will  authorize  its  issue  under  either. 

And  when  a  summons  has  been  taken  out  against  the  defendant  in  the  attachment, 
and  the  subsequent  proceedings  are  in  conformity  with  the  act  of  1831,  that  it 
may  be  presumed  to  have  issued  under  that  act,  and  although  it  contains  a 
recital  that  it  is  issued  upon  proof  that  the  defendant  is  about  to  depart,  &c. 

If  the  justice  approves  the, bond,  it  will  uphold  his  j  urisdiction  against  a  stranger 
to  the  proceedings,  o.  g.,a.  lessor  of  the  property  levied  on,  not  party  thereto, 
notwithstanding  a  mistake  in  the  condition,  e.  g.,  an  omission  to  provide  for 
the  payment  of  all  moneys  received  from  the  property  levied  on,  over  and 
above,  &c. 
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Keversal  of  the  judgment  in  the  action,  on  which  execution  has  issued  against 
the  attached  property,  does  not,  it  seems,  invalidate  the  levy  or  sale,  or  make 
either  the  party  or  officer  a  trespasser. 

It  merely  annuls  the  title  acquired  through  the  sale,  and  entitles  the  owner  of  the 
chattel  to  recover  it  from  any  one  into  whose  possession  it  has  come. 

One  holding  a  chattel  for  a  time,  e.  g.,  a  year,  paying  monthly  sums  for  a  par- 
ticular use,  and  no  other,  and  prohibited  from  selling  or  loaning,  is  not  a 
lessee,  but  mere  licensee,  having  no  interest  liable  to  an  attachment  against  his 
property. 

This  was  a  motion  upon  a  case  and  exceptions  for  judgment  on 
the  verdict  of  a  jury  ordered  to  be  heard  in  the  first  instance  at 
General  Term. 

The  plaintiff  sued  to  recover  the  possession  or  value  of  a  baker's 
wagon  which  he  had  let  to  one  Faust,  a  baker,  by  written/  instru- 
ment, for  one  year,  at  a  monthly  rent  of  ten  dollars,  payable  on 
the  first  day  of  each  month,  and  containing  also  the  following  pro- 
visions :  "  The  use  of  said  wagon  is  only  for  his  baker  business, 
and  not  for  any  other  use.  The  party  of  the  second  part  is  not 
allowed  to  sell  said  wagon,  or  to  make  a  loan  of  the  same." 

It  appeared  that  Faust  was  indebted  for  goods  sold  and  delivered 
to  the  defendant,  Skidmore,  who  applied  to  a  justice  of  the  peace 
at  ISTewburgh,  Orange  county,  for  an  attachment,  under  the  provi- 
sions of  the  several  statutes  of  the  State,  against  Faust's  property ; 
upon  his  own  affidavit  and  that  of  one  Bull,  his  clerk,  from  which 
it  appeared  that  the  claim  arising  on  contract,  as  mentioned,  was 
for  forty-two  dollars,  and  that  the  application  was  made  on  the 
ground  that  Faust  was  about  to  depart  from  the  county  of  Orange, 
where  he  resided,  with  intent  to  defraud  his  creditors.  The  affi- 
davit also  set  forth  facts  showing  that  Faust  was  secretly  causing 
his  property  to  be  removed  from  that  county,  and  had  abandoned 
his  home  and  place  of  business,  and  kept  himself  concealed  with 
like  intent,  viz.,  to  defraud  Skidmore  and  other  creditors. 

The  justice  took  and  approved  of  a  bond  in  the  penalty  of  $100, 
given  by  Skidmore  and  another,  conditioned  for  the  payment  of 
all  damages  and  costs  by  reason  of  the  issuing  of  the  attachment 
if  he  (Skidmore)  should  fail  to  recover  judgment,  and  also  con- 
ditioned that  if  Faust  should  recover,  Skidmore  would  pay  all 
moneys  which  should  be  received  by  him  (Skidmore)  from  any 
property  levied  upon  under  an  attachment,  over  and  above  the 
amount  of  the  judgment  and  interests  and  costs  thereon,  and  an 
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attachment  issued  to  Roche,  a  constable,  the  other  defendant  here, 
reciting  that  "  whereas  Edwin  T.  Skidmore  hath  applied  for  an 
attachment  against  the  property  of  F.  Faust,  against  whom  he  hath 
a  claim  for  goods  sold,  arising  on  contract,  $42.02,  and  produced 
satisfactory  proof  that  the  said  F.  Faust  is  about  to  depart  the 
county  of  Orange  with  intent  to  defraud  his  creditor,"  and  com- 
manded any  constable,  &c.,  to  attach  so  much  of  the  goods,  &c. 

By  virtue  of  this  attachment  Roche  levied  on  the  baker's  wagon, 
then  in  the  possession  of  Faust,  who  held  under  the  written  instru- 
ment, a  year  not  having  elapsed  since  its  execution  and  delivery  to 
him. 

A  summons  was  afterwards  issued  to  Faust  in  favor  of  Skidmore, 
and  judgment  went  against  him  by  default  in  Skidmore's  favor. 
Execution  was  issued  upon  the  judgment,  and  the  wagon,  then 
being  in  the  constable's  hands,  was  sold  by  him  and  possession 
delivered  to  the  purchaser. 

Faust  afterward  appealed  from  the  judgment  rendered  against 
him  by  the  justice,  and  it  was  reversed. 

The  plaintiff  demanded  possession  of  the  wagon  from  Roche 
while  he  held  it  under  the  attachment,  and  brought  this  suit  after 
the  expiration  of  the  term  for  which  Faust  was  entitled  to  it. 

John  Miller,  for  the  plaintiff. 

Fullerton  c&  Anthony,  for  the  defendant. 

By  the  Court,  Gilpeet,  J.  The  affidavit  was  sufficient  to  autho- 
rize an  attachment  to  be  issued,  pursuant  to  either  the  Revised 
Statutes  or  the  act  of  1831.  (2  B.  S.,  230,  §  26 ;  Zcms  of  1831, 
§  34.)  Under  the  former  statute,  an  attachment  may  issue,  on  proof 
that  the  debtor  is  about  to  depart  from  the  county,  while  the  proof 
required  by  the  latter  is  confined  to  acts  of  the  debtor,  relating  to 
his  property.  The  affidavit  contains  all  that  is  required  by  both 
statutes,  but  it  might  be  inferred,  if  it  was  material,  that  the 
attachment  was  issued  under  the  act  of  1831,  because  a  summons 
was  taken  out  against  the  defendant  in  the  attachment,  and  the 
subsequent  proceedings  were  in  conformity  with  that  act. 

The  bond  given  was  in  the  penalty  required  by  the  act  of  1831, 
and  although  a  mistake  was  made  in  the  condition  of  it,  yet  it 
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was  approved  by  the  justice,  and  as  against  the  plaintiff,  a  stranger 
to  the  proceedings,  it  ought  to  be  held  sufficient  to  uphold  his 
jurisdiction.  {Bascom  v.  Smith,  31  N.  T.,  595.)  The  defendant 
in  the  attachment  might  have  waived  the  defect,  and  that  seems 
to  be  the  test,  whether  it  was  a  nullity  or  a  mere  irregularity. 
{Clwpp  V.  Graves,  26  If.  T.,  418.) 

We  think  the  return  of  the  constable  was  a  substantial  com- 
pliance with  the  statute. 

Parol  evidence  of  the  execution  and  of  the  sale  thereunder,  was 
admitted  without  objection.  It  is  too  late  now  to  raise  that 
objection. 

The  cases  of  Hull  v.  Carnley  (1  Kern.,  501 ;  8.  C,  17  N.  Y., 
202),  and  the  authorities  therein  cited,  are  decisive  of  the  right  to 
sell  the  interest  of  a  lessee  of  a  chattel,  by  virtue  of  an  execution 
against  him,  and  to  deliver  possession  of  the  chattel  pursuant  to 
the  sale,  as  was  done  in  this  case.  Nor  does  a  reversal  of  the 
judgment  on  which  the  execution  issued,  in  such  a  case,  invalidate 
the  levy  or  sale,  or  make  either  the  party  or  the  officer  a  trespasser. 
It  merely  annuls  the  title  acquired  by  means  of  the  sale,  and 
entitles  the  owner  of  the  chattel  to  recover  it  from  any  one  into 
whose  possession  it  has  come. 

If,  therefore,  the  interest  of  Faust  in  the  chattel  had  been  that 
of  lessee,  as  all  parties  have  assumed,  the  defendant  would  have 
been  entitled  to  judgment.  But  it  was  not  such  an  interest.  The 
instrument  of  hiring  provided  that "  the  use  of  said  wagon  "  should 
be  "  only  for  his  baker  business,  and  not  for  any  other  use,"  and 
prohibited  a  sale  or  loan  of  the  wagon.  The  legal  effect  of  the 
instrument  was  to  confer  upon  Faust  merely  a  personal  license  to 
use  the  wagon.  Such  an  interest  cannot  be  the  subject  of  sale 
under  an  execution.  For  this  reason  the  plaintiff  is  entitled  to 
judgment. 

Judgment  accordingly. 
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SUPREME  COURT. 

AOKEEMAN   V.    FiNOH. 

(15  Wend.,  652.    Decided  1836.) 

A  justice  of  the  peace  is  not  bound  to  require  proof  of  the  authority  of  a  person 
who  claims  to  appear  as  attorney  for  one  of  the  parties  in  a  cause  prosecuted 
before  him,  if  the  other  party  does  not  object  to  such  appearance  ;  if  a  parly 
does  not  object  to  the  appearance  of  his  adversary  by  attorney,  he  will  be 
deemed  to  have  admitted  his  authority  to  appear. 

A  summons  under  §  32  of  the  act  to  aholuh  imprisonment,  &c.,  may  be  sued  out  by 
a  justice  against  a  non-resident  defendant,  without  proof  of  indebtedness  or 
the  giving  of  security. 

In  cases  where  security  is  required  hefore  the  issuing  of  process,  the  error  cannot 
be  remedied  by  giving  the  security  after  the  process  is  issued. 

Ebeoe  from  the  Broome  common  pleas.  Finch  sued  Ackerman 
in  a  justice's  court  in  the  county  of  Broome,  and  sued  out  a  surn^ 
mons  under  §  32  of  the  act  to  abolish  imprisonment,  &c.,  Session 
Laws  of  1831,  p.  403,  returnable  in  three  days.  The  application 
for  the  summons  was  made  by  a  person  who  appeared  as  attorney 
for  the  plaintiff  and  made  an  affidavit  that  the  defendant  was 
indebted  to  the  plaintiff  in  a  certain  sum,  and  that  both  parties 
were  non-residents  of  the  county  of  Broome.  On  the  day  of  the 
return  of  the  process  the  plaintiff  appeared  by  his  attorney,  and 
declared  on  a  promissory  note.  The  defendant  did  not  appear  in 
person  but  another  person  appeared  as  his  attorney  and  objected  to 
the  further  prosecution  of  ,the  suit  on  the  ground  that  security  had 
not  ieen  given  previous  to  the  issuing  of  the  summons,  by  the  plain- 
tiff or  in  his  behalf,  for  the  payment  of  any  sum  which  might  be 
adjudged  against  him.  The  justice  refused  to  dismiss  the  proceed- 
ings, because,  in  the  evening  of  the  same  day  on  which  the  sum- 
mons was  issued  and  after  it  was  served,  the  attorney  for  the 
plaintiff  had  given  the  required  security.  The  defendant's  attor- 
ney then  put  in  a  plea  in  bar,  and  the  cause  was  tried  and  judg- 
ment was  rendered  for  the  plaintiff.  The  defendant  sued  out  a 
certiorari,  removing  the  proceedings  into  the  Broome  common 
pleas,  and  the  justice  in  his  return  stated  that  the  authority  of  the 
attorneys  to  appear  for  the  respective  parties  was  not  proved ;  that 
the  only  proof  of  authority  he  had,  as  it  respects  the  plaintiff's 
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attorney,  was  his  swearing  out  the  summons  and  producing  the 
note  declared  on  ;  and  in  respect  to  the  defendant's  attorney,  no 
objection  was,  made  to  his  appearance,  nor  was  he  required  to  pro- 
duce proof  of  his  authority.  The  common  pleas  affirmed  the  jus- 
tice's judgment  and  the  defendant  sued  out  a  writ  of  error. 

W.  Piatt,  for  plaintiff  in  error. 

D.  S.  Diokinson,  for  defendant  in  error. 

By  the  Court,  Cowbn,  J.  Neither  attorney  objected  to  the 
authority  of  the  other,  and  the  justice  neither  required  nor  took 
any  proof  of  their  authority  pursuant  to  the  2  R.  S.,  233,  §  45.  I 
think,  however,  that  non-objection  must  be  received  for  admission 
within  the  meaning  of  the  statute.  That  declares  expressly  that 
admission  shall  be  equivalent  to  proof.  2  R.  S.,  233,  §  45.  Ack- 
erman  has  adopted  the  acts  of  his  own  attorney  in  appearing  and 
making  questions  in  the  cause,  by  now  insisting  on  the  objections 
as  his  own.  The  attorney  was  equally  his  for  the  purpose  of  waiv- 
ing objections.  The  statute  requiring  proof  was  passed  for  the 
security  of  the  opposite  party,  and  a  man  may  always  waive  a  law 
introduced  for  his  own  benefit.  But  it  is  different  with  regard  to 
the  summons.  As  to  that  the  objection  was  made.  This  process 
is  given  by  the  act  to  abolish  imprisonment  for  debt,  and  its  return 
is  reduced  in  time.  It  shall  be  made  returnable  in  not  less  than 
two  nor  more  than  four  days  from  the  date  thereof,  in  case  the 
plaintiff  be  a  non-resident  of  the  county,  on  the  like  oath  and 
security  as  in  case  of  a  warrant  in  favor  of  a  non-resident.  Session 
Laws  of  1831,  p.  403,  §  32,  2  R.  S.,  228,  §  17.  But  the  defenda/ivt 
was  himself  a  non-resident,  and  the  33d  section  provides  that 
when,  by  §  30,  no  warrant  can  go,  the  defendant  may  be  pro- 
ceeded against  by  short  summons  or  short  attachment.  It  adds 
that,  if  such  defendant  be  proceeded  against  otherwise,  the  justice 
shall  have  no  jurisdiction  of  the  cause.  Taking  the  30th  and  31st 
sections  together,  which  the  33d  section  intends  we  should  do,  no 
warrant  can  in  general  issue  upon  a  contract.  The  question  arises 
upon  this  section,  whether  any  security  be  necessary  where  the 
defendant  resides  out  of  the  county.  The  true  meaning  of  the 
section  is,  that  the  defendant  shall  be  proceeded  against  primarily 
12 
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by  short  summons,  or  secondly  by  attachment,  provided  a  proper 
case  for  this  shall  exist ;  and,  in  order  to  entitle  the  party  to  the 
extraordinary  process,  no  doubt  he  must  give  proof  and  security, 
whether  the  defendant  be  resident  or  non-resident,  and  whether 
the  plaintiif  be  so  or  not.  The  proof  and  security  in  this  case 
respects  the  nature  of  the  proceeding;  and  sections  32  and  33  may 
therefore  be  considered,  for  the  purposes  of  the  present  question, 
precisely  as  if  they  were  each  providing  simply  for  the  ordinary 
process  of  summons.  The  attachment  is  another  affair,  and  stands 
on  distinct  grounds.  These  sections  provide  for  two  classes  of 
persons.  The  32d  section  gives  the  short  summons  to  a  non-resi- 
dent, on  his  making  oath  and  giving  security.  On  this  he  may 
proceed  by  that  sort  of  summons  against  a  resident,  or  he  may 
take  the  ordinary  summons  without  oath  or  security.  It  is  evi- 
dent, on  the  face  of  this  section,  that  the  short  summons  comes 
exactly  in  the  place  of  the  old  plaintiff  non-resident  warrant,  which 
was  taken  against  a  resident  for  the  purpose  of  tying  him  up  to  a 
short  adjournment.  Then  the  option  lay  between  the  warrant  and 
the  ordinary  summons ;  now  comes  the  33d  section ;  and  by  this 
the  short  summons  is  allowed  in  the  place  of  the  old  defendant 
non-resident  warrant.  Formerly,  yon  never  could  go  against  him 
by  summons,  but  must  take  a  warrant.  2  E.  S.,  227,  §  13.  Now 
you  cannot  proceed  by  the  old  summons ;  you  must  take  a  short 
one.  And  what  renders  the  identity  more  striking,  this  is  to  be 
on  the  same  oath  and  the  same  security  as  were  necessary  to  obtain 
the  warrant  in  the  place  of  which  I  have  supposed  the  short  sum- 
mons to  come.  The  security  is  still  regulated  by  the  Revised 
Statutes.    2  R.  S.,  228,  §  17,  sub.  2. 

Under  the  old  law,  any  person  might  have  a  warrant  against  a 
non-resident,  simply  because  he  was  so.  The  statute  here  made  no 
distinction.  2  R.  S.,  228,  §  17.  So,  under  the  old  statute,  though 
you  were  a  non-resident,  you  might  take  a  warrant  against  a  non- 
resident, of  course.  This  was  your  only  process.  So  here  you 
might  take  a  short  summons,  of  course.  If  the  defendant  was  a 
non-resident,  it  never  was  allowed,  under  the  old  law,  that  you 
could  cut  off  his  right  to  the  usual  adjournment,  by  coming  your- 
self as  a  non-resident  and  giving  security.  That  would  not  help 
you  at  all.  So  here,  giving  security  was  a  deed  of  supererogation. 
The  process  is  founded  on  the  defendant's  character,  not  the 
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plaintiff's.  In  this  case,  it  could  make  nothing  against  the 
plaintiff,  that  he  applied  for  process  as  a  non-resident.  His  own 
estimation  of  his  character  could  detract  nothing  from  his  legal 
rights.  Utile  per  inutile  non  vitiatur.  The  oath  of  indebtedness 
and  regular  security,  had  it  been  given,  could  only  be  regarded  as 
greater  caution.  His  right  to  this  very  summons  was  perfect  with- 
out it. 

It  is  clear  that  a  justice  cannot,  by  amending  a  proceeding  in  a 
particular  which  is  necessary  to  give  him  jurisdiction,  acquire  an 
authority  muncpro  twic.  But  here  was  no  defect.  The  judgment 
of  the  common  pleas  should  be  affirmed. 

Judgment  affirmed. 


SUPKEME  OOUET. 

Gat  v.  Eogbes  &  Wait. 

(3  Oow.,  368.   DeGided\%'iA:>) 

An  attorney  or  other  officer  of  the  court  is  never  privileged  from  arrest  when 
sued  with  another,  though  during  the  actual  sitting  of  the  court,  and  during  his 
attendance  at  court. 

The  defendant.  Wait,  an  attorney  and  counsellor  of  this  court, 
attending  at  this  term,  was  arrested  on  a  bailable  capias,  against 
him  and  Eogers,  a  common  person. 

8.  A .  Foot,  moved  that  Wait  be  discharged. 

S.  Stevens,  contra. 

Curia.  That  statute  (1  E.  L.,  418,  §  12)  circumscribed  the 
common  law  privilege  to  actual  term  time,  during  which  it  is  no 
greater  than  it  was  before  the  statute.  Officers  of  the  court  were 
never  privileged,  when  sued  with  others.  The  reasoning  of  the 
court  in  Tiffany  v.  Briggs,  as  to  the  statute  (1  E.  L.,  387)  applies, 
therefore,  to  the  act  (1  E.  L.,  418,  §  12)  upon  which  the  defendant 
moves. 

Motion  denied. 
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SUPREME  COURT. 

TuTTLE  V.  Hunt. 

(2  Gow.,  436.   Decided  1823.) 

The  plaintifi  in  a  justice's  court  may  serve  liis  own  summons,  either  where  he  is 

himself  a  constable  or  specially  deputed  for  the  purpose. 
Admitting  evidence  of  a  plaintiffs  declaration  in  his  own  favor,  if  objected  to,  is 

fatal  on  error,  though  the  court  below  direct  the  juiy  to  disregard  it. 

On  certiorari  to  a  justice's  court.  The  action  was  trover,  in  the 
court  below,  by  Hunt  against  Tuttle,  for  a  quantity  of  wheat, 
which  the  plaintiff  claimed  to  have  levied  upon,  as  a  constable, 
under  an  execution.  The  suit  was  commenced  by  summons, 
which  was  served  by  the  plaintiff  himself,  and  returned  thus: 
"  Personally  served,  August  29th,  1822."  Both  the  service  and 
return  were  objected  to  as  insufficient,  but  the  objection  was  over- 
ruled. Issue  being  joined,  the  cause  was  tried  by  jury ;  and  on  the 
trial,  the  justice  allowed  the  plaintiff's  declaration,  that  he  had 
levied  upon  the  wheat,  to  be  given  in  evidence,  though  objected  to, 
but  after  the  evidence  was  given,  he  directed  the  jury  not  to 
regard  it. 

JR.  Closset,  for  the  plaintiff  in  error. 

H.  Baldwin,  contra. 

Curia.  The  service  of  the  summons  by  the  plaintiff  himself  was 
good.  The  rule  adopted  in  Bennett  v.  FuUer,  4  John.,  486,  is  this : 
that  where  no  bail  is  exacted  the  sheriff  may  serve  a  capias  in  his 
own  favor ;  and  any  other  plaintiff  may,  under  similar  circum- 
stances, be  deputed  to  serve  his  own  process.  The  return  was  suf- 
ficient. Legg  v.  Stillman  et  al.,  2  Cow.,  418.  But  the  error  in 
admitting  proof  of  the  plaintiff's  declaration  is  fatal,  though  the 
justice  directed  the  jury  to  disregard  it.  Penfield  v.  Carpenter,  13 
John.,  350. 

Judgment  reversed. 
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SUPEEME  COUET. 

Gold  and  Sill,  ads.  Bissell 

(1  Wend.,  210.     Decided  1828.) 

In  justices'  courts,  where  summons  is  the  regular  process,  a  warrant  without  oath 
is  irregular  and  void.  The  justice  has  no  jurisdiction  over  the  person  of  the 
defendant,  and  all  parties  concerned  in  an  arrest  under  such  process  are  tres- 
passers. A  warrant  without  oath,  founded  on  the  return  of  a  summons  served 
by  copy,  issued  one  year  after  the  summons,  is  not  justified  by  the  statute.  The 
warrant  should  issue  within  a  reasonable  time;  and  it  would  seem  that  twelve 
days  would  be  considered  such  reasonable  time.  Where  a  plaintiff  delayed 
seventy  days  in  such  a  case,  before  he  issued  a  warrant,  he  was  held  to  be  out 
of  court,  the  arrest  under  it  adjudged  unlawful,  and  an  action  of  false  imprison- 
ment sustained  against  him.  A  manual  touching  of  the  body  or  actual  arrest, 
is  not  necessary  to  constitute  an  arrest  and  imprisonment;  it  is  sufficient  if  the 
party  be  within  the  power  of  the  officer  and  submits  to  the  arrest.  A  party  in 
a  justice's  court  is  not  accountable  for  the  issuing  of  process,  unless  he  directs 
and  sanctions  it.  Though  a  party  having  a  justification  will  lose  his  defence  by 
joining  in  a  plea  with  another  not  entitled  to  justify,  still  a  verdict  cannot  be 
rendered  against  him,  unless  he  is  proved  guilty  under  the  plea  of  the  general 
issue. 

This  was  an  action  of  false  imprisonment,  tried  at  the  Oneida 
circuit  in  October,  1826,  before  the  Hon.  Nathan  Williams,  one  of 
the  circuit  judges.  The  declaration  was  in  the  usual  form ;  plea, 
the  general  issue  by  the  defendants  jointly,  with  notice  of  special 
matter.  It  appeared  in  evidence,  that  the  defendants  presented  a 
note  to  a  justice  of  the  peace,  against  the  plaintiff  for  collection  ; 
that  on  the  7th  July,  1824,  the  justice  issued  a  summons  in  favor 
of  Gold  &  Sill,  against  Bissell,  which  was  delivered  to  a  constable 
and  returned  served  by  copy.  On  the  7th  July,  1825,  the  justice 
issued  a  warrant  in  the  same  suit,  on  which  Bissell  was  arrested ; 
the  arrest  was  made  by  a  constable  calling  on  Bissell  and  informing 
him  of  the  process  he  had  against  him.  Bissell  went  with  the 
constable  about  half  a  mile,  when  he  procured  a  person  to  engage 
that  he  would  appear  before  the  justice  on  the  next  day.  On  the 
next  day  he  did  appear,  and  Gold,  one  of  the  defendants  in  this 
cause,  was  notified  of  the  fact,  and  a  student  in  his  office,  by  his 
direction,  attended  the  trial.  Bissell  objected  that  being  a  free- 
holder and  having  a  family  residing  in  the  county,  process  of  war- 
rant could  not  legally  issue  against  him  without  oath  being  made 
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in  conformity  to  the  directions  of  the  statute,  and  that  the  issuing 
and  return  of  a  summons  served  by  copy  in  July,  1824,  did  not 
authorize  the  issuing  of  a  warrant  in  July,  1825,  as  a  continuation 
of  the  suit.  The  justice  overruled  the  objection  and  gave  judg- 
ment for  Gold  &  Sill.  It  was  further  proved,  that  the  plaintiff 
was  a  freeholder  at  the  time  of  the  issuing  of  the  warrant,  and  that 
it  was  issued  without  oath.  The  justice  testified  that  he  could  not 
recollect  whether  or  not  Gold  &  Sill,  or  either  of  them,  had  given 
him  explicit  orders  to  issue  the  warrant. 

The  judge  ruled  that  the  warrant  had  been  irregularly  issued ; 
that  the  imprisonment  was  sufficiently  proved ;  that  Gold,  by 
appearing,  had  made  the  trespass  his  own ;  and  submitted  the 
question,  whether  Sill,  the  other  defendant,  was  guilty  or  not,  to 
the  jury.  The  jury  found  a  verdict  for  the  plaintiff  against  both 
defendants.  On  application  for  a  new  trial,  the  case  which  had 
been  made  was  submitted  on  written  arguments. 

S.  A.  Talcott,  (attorney  general,)  for  defendants. 

J.  A.  Spencer,  for  plaintiff. 

By  the  Court,  Savage,  Ch.  J.  A  motion  is  made  for  a  new  trial 
on  several  grounds.  1.  It  is  contended  that  the  warrant  was  regu- 
larly issued ;  that  the  justice  having  once  issued  a  summons,  and 
that  being  returned  served  by  copy,  he  may  issue  a  warrant  as  a 
continuation  of  that  suit,  at  any  time  during  the  continuance  of 
his  commission.  The  statute  directs,  that  the  first  process  against 
freeholders  and  inhabitants  having  families,  shall  be  by  summons; 
"  but  if  such  summons  was  not  served  personally,  and  the  defend- 
ant does  not  appear  at  the  time  and  place  appointed  in  such  sum- 
mons, nor  show  good  cause  for  not  appearing,  then  the  said  justice 
shall  issue  another  summons  or  warrant  against  such  defendant  at 
his  option.  {Statutes,  &th  vol.  c.  281.)  In  all  other  cases,  a  war- 
rant against  a  freeholder  or  inhabitant  having  a  family,  must  be 
granted  upon  oath  according  to  the  act,  except  in  favor  of  a  non- 
resident plaintiff. 

In  cases  where  summons  is  the  regular  process,  a  warrant  with- 
out oath  is  irregular  and  void.  Without  oath,  the  justice  has  no 
jurisdiction  over  the  person  of  the  defendant ;  and  all  parties  con- 
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cerned  in  an  arrest  under  such  process,  are  trespassers.  If  the  war- 
rant in  this  case  was  issued  as  a  first  process  in  the  cause,  no  doubt 
it  must  be  held  irregular  and  void ;  but  it  is  supposed  to  be  justi- 
fied by  the  statute,  in  consequence  of  the  previous  issuing  and  ser- 
vice by  copy  of  a  summons.  Had  the  summons  been  personally 
served,  the  plaintiff  must,  upon  the  return  of  it,  have  taken  some 
further  proceeding  in  the  cause,  or  the  cause  would  have  been  dis- 
continued ;  but  if  the  ground  assumed  by  the  defendants  be  cor- 
rect, after  a  service  of  a  summons  by  copy',  the  plaintiff  may  omit 
any  further  proceeding  for  twelve  months  or  twelve  years,  if  the 
justice  should  remain  in  commission,  and  yet  the  suit  continue. 

The  legislature,  I  apprehend,  never  intended  to  make  such  a 
law ;  nor  havp  they.  It  is  not  stated  within  what  time  the  plain- 
tiff shall  be  at  liberty  to  proceed  by  warrant,  after  the  return  of  a 
summons  served  by  copy.  It  may  be  done,  no  doubt,  as  soon  as  a 
reasonable  time  for  the  defendant's  appearance  has  expired,  with- 
out an  appearance.  How  long  this  privilege  continues,  we  can 
only  infer  from  the  policy  of  the  act,  and  the  general  course  of  pro- 
ceedings before  justices. 

The  defendant  is  not  compelled  to  appear,  though  he  may  do  so, 
upon  a  service  of  a  summons  by  copy.  If  he  does  not,  the  plain- 
tiff can  compel  his  appearance  by  another  summons,  or  be  in  a 
situation  to  take  judgment  upon  personal  service.  Bat  the  legis- 
lature seem  to  have  thought  that  if  the  defendant  did  not  choose 
to  appear  upon  service  by  copy,  the  plaintiff  ought  not  to  be 
delayed  for  twelve  days  longer  before  he  could  make  any  progress 
in  the  suit,  and  therefore  authorized  the  issuing  a  warrant  instanter. 
But  if  the  plaintiff  chooses  to  delay  issuing  a  warrant  for  twelve 
days  after  the  return  of  service  by  copy,  I  can  see  no  reason  aris- 
ing out  of  the  statute  why  he  should  not  proceed  again  by  sum- 
mons, and  the  suit  be  considered  a  new  suit. 

It  is  somewhat  singular  that  there  is  no  reported  case  deciding 
how  long  the  privilege  of  issuing  a  warrant  continues.  The  prac- 
tice, I  presume,  has  been  to  issue  the  warrant  on  the  day  of  the 
return  of  the  summons. 

In  the  case  of  Yan  Rensselaer  v.  Granger,  decided  several  terms 
past,  a  warrant  had  been  issued  on  the  day  when  the  summons  was 
returned,  served  by  copy,  and  after  the  defendant  had  neglected 
to  appear  ;  and  one  question  was,  whether  the  issuing  the  summons 
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or  the  warrant  was  the  commencement  of  the  suit;  we  hold  there 
was  but  one  suit,  commenced  by  the  summons  and  continued  by  the 
warrant. 

In  the  case  of  Bahcock  v.  Ely,  decided  May  term,  1825,  the 
question  now  before  the  court  was  considered,  and  in  my  judgment 
decided.  In  that  case  Ely  had  sued  Babcock  by  summons  before 
a  justice.  The  summons  was  regularly  issued,  and  on  the  23d 
November,  1821,  returned,  served  by  copy.  On  the  return,  no 
demand  being  made  for  a  summons  or  warrant,  the  justice,  without 
the  knowledge  of  the  plaintiff,  supposing  the  suit  at  an  end,  entered 
under  the  title  of  the  cause  that  the  plaintiff  appeared,  but  the 
defendant  did  not ;  and  that  the  plaintiff  was  indebted  for  costs, 
and  charged  him  twelve  and  a  half  cents  for  judgment,  and  sub- 
scribed his  name  thereto,  which  was  his  custom  when  a  suit  was 
disposed  of.  On  the  2d  February,  1822,  the  justice  issued  a  war- 
rant in  the  same  cause  without  oath,  the  defendant  being  an 
inhabitant,  having  a  family.  Babcock  sued  Ely  for  false  imprison- 
ment, for  the  arrest  upon  this  warrant,  in  Monroe  common  pleas. 
On  the  trial  in  that  court  the  plaintiff  was  nonsuited,  but  on  error 
brought  to  this  court  we  reversed  the  judgment  of  nonsuit,  holding 
that  the  plaintiff  before  the  justice,  by  his  delay,  was  out  of  court, 
and  could  not  legally  proceed  by  warrant  without  oath.  In  that 
case  the  plaintiff  had  neglected  to  proceed  for  more  than  two 
months.  Here  twelve  months  exactly  elapsed  between  the  issuing 
of  the  summons  and  the  warrant.  In  the  former  case  the  justice 
made  an  entry  showing  his  understanding  that  the  suit  was  at  an 
end.  No  such  entry  was  made  in  this  case.  But  holding,  as  I  do, 
that  the  plaintiff,  before  the  justice,  is  bound  to  make  his  election 
in  a  reasonable  time,  and  that  no  reason  can  be  drawn  from  the 
statute  for  extending  that  reasonable  time  beyond  twelve  days,  I 
do  not  consider  the  entry  of  the  justice  as  material.  On  this  point, 
therefore,  I  am  of  opinion  that  the  issuing  of  the  warrant  was 
irregular  and  illegal. 

2.  It  is  said  there  was  no  arrest;  and  some  cases  are  cited  to 
show  that  submission  to  process  without  compulsion,  is  no  arrest 
nor  imprisonment.  Yet  we  understand  the  law  to  be  well  settled, 
that  no  manual  touching  the  body,  or  actual  force  is  necessary  to 
constitute  an  arrest  and  imprisonment.     It  is  sufficient  if  the  party 
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be  within  the  power  of  the  officer  and  submits  to  the  arrest.    Such 
was  the  fact  in  this  case. 

3.  The  only  remaining  question  is,  whether  these  defendants 
are  liable  for  the  illegal  arrest  and  detention  of  the  plaintiff?  The 
justice  issued  the  warrant ;  but  whether  the  plaintiffs  in  that  suit, 
or  either  of  them,  gave  explicit  orders,  he  does  not  recollect.  He 
leaves  us  to  infer  that  he  issued  the  warrant  without  orders.  In 
Percival  v.  Jones  (2  Johns.  G.,  51),  this  court  said  :  "  "While  the 
justice  acts  ministerially,  or  as  clerk  of  the  party,  he  will  be  justi- 
fied in  issuing  any  process  within  his  jurisdiction,  that  may  be 
demanded  by  the  plaintiff.  But  in  order  to  charge  the  plaintiff  in 
the  suit,  it  should  appear  that  it  was  really  his  act.  It  ought  not 
to  depend  on  the  general  intendment  of  the  law,  that  every  writ 
or  process  is  purchased  by  the  party  in  whose  favor  it  issues.  If 
it  appears  to  be  the  officious  or  voluntary  act  of  the  justice,  with- 
out any  direct  authority  for  that  purpose,  an  innocent  plaintiff 
ought  not  to  be  implicated."  So,  also,  in  Taylor  v.  TrasTc  (7  Cow., 
249),  it  was  held  that  a  party  in  a  justice's  court  is  not  accountable 
for  the  issuing  of  process,  unless  he  directs  or  sanctions  it ;  and  a 
different  relation  was  supposed  to  exist  between  the  party  and  the 
justice,  from  that  of  client  and  attorney  in  courts  of  record. 

4.  It  becomes  necessary,  then,  to  inquire  whether  the  plaintiffs 
before  the  justice,  the  defendants  here,  sanctioned  the  conduct  of 
the  justice  in  issuing  the  warrant.  Mr.  Gold  undoubtedly  did. 
When  he  was  notified  by  the  constable,  he  sent  his  clerk  to  attend 
the  trial.  The  objection  was  expressly  taken  on  the  trial,  and 
opposed  by  Mr.  Gold's  agent.  But  there  is  no  evidence  showing 
any  direction  by  Mr.  Sill,  nor  any  approbation  subsequently.  The 
verdict  against  him,  therefore,  seems  to  be  without  evidence. 
It  is  urged,  however,  on  the  part  of  the  plaintiff,  that  having 
pleaded  jointly  with  Mr.  Gold,  he  must  share  the  same  fate. 
There  are  cases  where  one  defendant  by  joining  in  a  plea  with  a 
co-defendant,  loses  the  benefit  of  a  defence  good  as  to  him  if 
pleaded  separately ;  but  those  are  cases  of  justification,  either 
under  a  special  plea  or  where  a  justification  may  be  given  in 
evidence  under  the  general  issue.  This  is  not  a  case  where  a  justi- 
fication can  be  proved,  unless  pleaded  or  given  notice  of.  So  far 
as  his  defence  consisted  of  a  justification,  Mr.  Sill  must  abide  the 
fate  of  Mr.  Gold  ;  but  before  it  is  necessary  for  him  to  justify,  the 
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plaintiff  must  show  a  cause  of  action  upon  the  plea  of  the  general 
issue.  And  it  is  well  settled,  that  though  several  defendants  plead 
jointly,  one  may  be  convicted  and  another  acquitted.  (14  Johns. 
R.,  166.) 

I  am,  therefore,  of  opinion  that  a  new  trial  must  be  granted  on 
payment  of  costs,  unless  the  plaintiff  consents  to  amend  the  ver- 
dict, by  entering  a  verdict  in  favor  of  Mr.  Sill. 


SUPKEME  COURT. 

Putnam  v.  Man. 

(3  Wend.,  202.     Decided  1829.) 

A  plaintiff  who  is  a  constable  may  serve  a  summons  in  his  own  favor,  issued  by  a 
justice  of  the  peace;  and  his  retv/rn  cannot  be  impeached  in  an  action  for  tres- 
pass for  an  arrest  under  an  execution,  issued  on  a  judgment  rendered  on  the 
return  of  such  summons. 

If  the  return  be  false,  the  remedy  is  by  action  against  the  constable  for  a  false 
return. 

This  was  an  action  of  trespass  and  false  imprisonment,  tried  at 
the  Saratoga  circuit  in  November,  1827,  before  the  Hon.  Reuben 
Hyde  Walworth,  then  one  of  the  circuit  judges. 

The  false  imprisonment  complained  of  was  an  arrest,  on  3d 
August,  1827,  on  an  execution  issued  by  a  justice  of  the  peace,  in  a 
suit  in  favor  of  the  present  defendant  against  the  plaintiff,  on 
which  he  was  detained  in  custody  about  two  hours,  when  he  paid 
the  amount  thereof.  It  appeared  in  evidence  that  on  the  9th  July, 
1827,  Man  being  a  constable,  procured  from  a  justice  of  the  peace 
hoo  summonses  in  his  own  favor  against  Putnam,  both  returnable 
on  the  21st  July ;  Man  called  on  Putnam  and  told  him  he  had  a 
summons  for  him,  and  showed  it  to  him.  Putnam  said  he  was 
clear  of  that,  he  had  taken  the  benefit  of  the  act.  Man  asked  to 
see  the  discharge,  which  was  handed  to  him,  and  after  reading  it 
said  the  summons  was  of  no  use,  and  added  something  about 
letting  the  suit  drop,  and  handed  the  summons  to  the  plaintiff. 
He  then  went  away  and  returned  the  other  summons  to  the 
justice  with  an  indorsement  thereon,  purporting  that  it  had  been 
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personally  served  by  him  on  the  10th  July,  182Y,  charging  $1.44 
fees,  and  signing  the  same  as  constable.  On  the  return  of  the 
summons,  judgment  was  rendered  by  the  justice  in  favor  of  Man, 
Putnam  not  appearing.  The  execution  on  which  Putnam  was 
arrested,  was  issued  by  the  justice  at  the  particular  request  of 
Man.  On  the  trial  of  the  cause  the  evidence  in  relation  to  the 
issuing  and  return  of  the  summons  was  objected  to  by  the  plain- 
tiff, and  the  evidence  relative  to  the  service  and  what  took  place 
at  the  time  thereof,  was  objected  to  by  the  defendant.  The  evi- 
dence, however,  was  received  and  the  questions  of  law  reserved 
for  the  opinion  of  this  court.  The  judge  charged  the  jury  that 
under  the  questions  reserved  they  must  consider  Man  as  having 
the  right  to  serve  the  summons  in  his  own  favor ;  that  if  they 
were  satisfied  that  the  summons  returned  to  tbe  justice  was  actu- 
ally served,  the  defendant  was  entitled  to  a  verdict ;  but  if  the 
defendant  had  served  only  the  summons  which  he  left  with  the 
plaintiff,  and  that  it  was  left  with  him  for  the  purpose  of  deceiv- 
ing him,  and  that  the  plaintiff  had  never  seen  or  heard  of  the 
summons  which  was  actually  returned,  it  would  be  their  duty  to 
find  for  the  plaintiff,  subject  to  the  opinion  of  this  court  upon  the 
questions  reserved.  The  jury  found  a  verdict  for  the  plaintiff, 
with  $35  damages. 

J.  Ellsworth,  for  plaintiff. 
M.  T.  Reynolds,  for  defendant. 

By  the  Court,  Stjtheeland,  J.  Two  questions  arise  in  this  case : 
1st.  Whether  a  plaintiff,  being  a  constable,  can  legally  serve  a 
summons  in  his  own  favor  ?  2d.  Whether  the  return  upon  the 
summons  can  be  impeached  in  this  action  ? 

The  first  question  was  decided  in  the  case  of  Tuttle  v.  Hunt  (2 
Cowen,  436).  It  was  there  held  that  a  plaintiff  in  a  justice's  court 
might  serve  his  own  summons,  either  where  he  is  himself  a  con- 
stable, or  is  specially  deputed  for  the  purpose,  in  analogy  to  the 
case  of  a  ca/pias,  where  no  bail  is  required,  which  may  be  served 
by  the  sheriff  when  he  is  plaintiff,  or  by  any  other  plaintiff  by 
special  deputation.     (4  Johns.  R.,  486,  Bennet  v.  Fuller.) 

I  am  inclined  to  think  the  constable's  return  upon  the  summons 
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was  not  traversable  in  this  action.  The  return,  though  false,  gave 
the  justice  jurisdiction  of  the  person  of  the  defendant ;  for  the 
act  {Statutes,  vol.  6,  280  c,  §  8)  provides  that  the  constable  serving 
the  summons  shall,  upon  the  oath  of  his  oflSce,  return  thereupon 
the  time  and  manner  of  executing  the  same,  and  sign  his  name 
thereto ;  and  in  case  the  defendant  does  not  appear  at  the  time  and 
place  appointed  in  such  summons,  and  it  shall  appear  h/  the  return 
indorsed  thereon,  that  the  summons  was  personally  served,  the 
justice  shall  then  proceed,  &c.  The  return  of  the  constable  is  the 
evidence  upon  which  the  statute  authorizes  and  requires  the  justice 
to  proceed.  He  must,  therefore,  obtain  jurisdiction  of  the  defend- 
ant's person  by  virtue  of  the  return ;  and  the  judgment  which 
may  be  subsequently  rendered,  will  protect  the  magistrate,  the 
party  and  the  officer  who  may  be  instrumental  in  enforcing  it. 
The  constable's  return  is  conclusive  against  the  defendant  in  the 
cause  in  which  it  is  made.  He  cannot  traverse  the  truth  of  it  by 
a  plea  in  abatement  or  otherwise ;  but  if  it  be  false,  the  defend- 
ant's remedy  is  in  an  action  against  the  constable  for  a  false 
return.  ( Wheeler  v.  Larwpman,  14  Johns.  R.,  481 ;  Parmington 
on  Small  Causes,  21,  2,  3 ;  Coweri's  Tr.,  274,  6 ;  Wilson  v.  The 
Executors  of  Humt,  1  Peters,  441.) 

The  want  of  jurisdiction  in  a  court  rendering  a  judgment,  may 
be  shown  collaterally  whenever  any  benefit  or  protection  is  sought 
under  the  judgment.  It  renders  the  judgment  coram,  non  judice 
and  void ;  and  in  case  of  a  limited  and  special  jurisdiction,  the 
magistrate  and  all  others  concerned  in  enforcing  the  judgment 
would  be  trespassers.  {Bigelow  v.  Stearns,  19  Johns.  P.,  39; 
15  Johns.  P.,  121 ;  Elliott  v.  Pearsall  d;  others,  1  Peters'  U.  S. 
Pep.,  340.)  But  where  the  court  has  jurisdiction,  and  the  proceed- 
ings are  regular  on  the  face  of  them,  trespass  will  not  lie.  (1  Ohitty's 
PI.,  184;  Wa/rner  v.  Shed,  10  Johns.  P.,  138;  1  Wend.,  126.) 
That  the  individual  who  made  the  false  return  was  the  plaintiff  in 
the  suit,  cannot,  that  I  perceive,  alter  the  case.  The  party  injured 
has  a  perfect  remedy  by  an  action  for  the  false  return  ;  or,  if  the 
defendant  acted  wilfully  and  corruptly,  he  might  probably  be  pun- 
ished criminally,  on  an  indictment  for  a  misdemeanor.  {Parming- 
ton, 21,  2 ;  Cowen's  Tr.,  274.) 

The  defendant  must  have  judgment. 
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SUPREME  COUET. 
Stokt  v.  Elliot. 

(8  Cow.,  27.    Decided  1827.) 

An  award  made  and  published  on  Sunday/,  is  void. 

No  judicial  act  can  be  done  on  Sunday,  at  the  common  Ifiw.     Other  acts  are  law- 
ful on  that  day,  unless  prohibited  by  statute. 
An  award  is  a  judicial  act. 

Debt  on  bond  for  the  performance  of  an  award ;  tried  at  the  St. 
Lawrence  circuit,  July,  1824,  before  Nelson,  Oh.  Judge. 

At  the  trial  it  appeared  that  the  award  was  made  and  published 
on  Sunda/y.  The  defendant,  therefore,  objected  that  it  was  a  nul- 
lity ;  but  a  verdict  was  taken  for  the  plaintiff,  subject  to  the  opin- 
ion of  the  supreme  court  upon  the  point. 

C.  P.  KirMam,d,  for  the  plaintiff. 

A.  HacMey,  contra. 

Curia,  per  Savage,  Oh.  J.  The  first  section  of  our  statute  for 
suppressing  immorality  (2  H.  L.  193),  enacts  that  there  shall  be 
no  travelling,  servile  labor,  or  working,  shooting,  &c.,  on  the  first 
day  of  the  week,  commonly  called  Sunday.  The  fifth  section 
enacts  that  no  person,  upon  the  first  day  of  the  week,  commonly 
called  Sunday,  shall  serve  or  execute,  or  cause  to  be  served  or 
executed,  any  writ,  process,  warrant,  order,  judgment  or  decree, 
'  except  in  cases  of  treason,  felony,  or  breach  of  the  peace ;  but  that 
the  service  shall  be  void. 

Under  this  act  it  has  been  decided,  that  process  cannot  be  issued 
on  Sunday,  and  that  process  issued  and  put  into  the  hands  of  an 
ofiicer,  is  not  a  commencement  of  the  suit  on  that  day.  (12  John., 
178.)  That  a  writ  of  inquiry  cannot  be  executed  on  Sunday 
(15  John.,  179),  though  a  verdict  of  a  jury  may  be  received  on 
that  day.  {Jbid,  a/nd  15  John.,  119.)  And,  carrying  the  spirit  of 
the  statute  into  the  practice  of  the  courts,  it  has  been  decided 
that  a  notice  cannot  be  served  on  Sunday.    (20  John.,  140.) 

Sunday  is  stated  in  all  the  books,  to  be  dies  nonjuridicus  ;  not 
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made  so  by  the  statute,  but  by  a  canon  of  the  church  incorporated 
into  the  common  law. 

By  the  common  law,  then,  it  appears,  all  judicial  proceedings 
are  prohibited.  All  other  acts  are  lawful  unless  prohibited  by 
statute.  Our  statute  enumerates  travelling,  servile  labor,  and 
working,  together  with  various  pastimes ;  but  leaves  many  acts 
lawful,  which  are,  notwithstanding,  highly  offensive  to  religion 
and  morality.  The  making  a  promissory  note  has  been  held 
unlawful  in  Connecticut  (1  Soot,  474) ;  but  in  Massachusetts,  it  is 
lawful.  (10  Mass.  Hep.,  312.)  If  a  note  fall  due  on  Sunday,  in 
Connecticut,  it  must  be  paid  on  Monday ;  in  this  State,  on  Satur- 
day, but  in  neither  on  Sunday. 

The  making  of  an  award  cannot  be  included  in  the  terms  "  trav- 
elling, servile  labor,  or  working,"  and  is,  therefore,  not  prohibited 
by  statute.  But,  in  my  judgment,  it  is  a  judicial  proceeding.  It 
is  clearly  within  the  terms  "  Utium  et  Tiegotiorum^'  mentioned  in 
the  Constitution  of  Theodosius. 

*  *  »  *  *  *  * 

I  am,  therefore,  of  opinion  that  the  award  of  me  arbitrators 
was  void ;  being  made  and  published  on  Sunday.  As  the  case  is 
subject  to  the  opinion  of  the  court,  the  defendant  is  entitled  to 
judgment. 

Judgment  for  the  defendant. 
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SUPEEME  OOUET. 
Eetnoldb  v.  Owns,  impleaded  with  Hbkbick. 

(7  Cow.,  269.    Bedded  1827.) 

Semble  that  a  warrant  for  the  examination  of  a  pauper,  under  the  statutes  (1  R. 
L.,  381,  §  7,)  may  be  directed  to  any  constable  of  the  county  where  the  pauper 
resides.  But  it  cannot  be  executed  by  a  constable  of  any  other  town  than  that 
where  the  pauper  resides. 

"Where  the  justices  issued  such  a  warrant,  directed  and  delivered  by  them  to  a 
constable  of  another  town,  who  arrested  and  brought  the  pauper  before  one  of 
them  and  another  justice  ;  and  these  two  justices  examined  the  pauper,  and 
made  an  order  of  removal,  which  was  executed ;  held,  that  the  proceedings 
were  coram,  non  judiee  and  void  ;  though  no  objection  was  made  by  the  pauper 
to  the  informality. 

Seld,  that  false  imprisonment  would  lie,  in  such  case,  against  the  justices  who 
issued  the  process,  and  delivered  it  to  the  constable. 

Otherwise,  had  the  pauper  appeared  voluntarily,  and  submitted  to  an  examination. 

Where  a  statute  requires  that  a  certain  person  shall  execute  process,  and  it  is 
executed  by  another,  such  a  proceeding  is  void.  It  gives  no  jurisdiction ;  and 
all  the  subsequent  proceedings  upon  it  are  coram  rum  judiee,  and  void. 

Teespass  and  false  imprisonment ;  tried  at  the  Jefferson  circuit, 
June  25th,  1825,  before  Williams,  0.  Judge. 

At  the  trial  the  following  facts  were  in  evidence :  The  plaintiff 
was  a  resident  of  the  town  of  Le  Eay,  in  Jefferson  county,  having 
been  assessed  and  paid  taxes  there  in  1817  and  1821.  In  June, 
1823,  Orvis,  the  defendant,  and  Hamlin,  being  justices  of  that 
county,  issued  a  warrant  directed  to  any  constable  of  the  county 
of  Jefferson  cova.\n&nAmg  him  to  bring  the  plaintiff  before  them  to 
be  examined  as  a  pauper.  This  warrant  was  delivered  by  them  to 
a  constable  of  the  town  of  Philadelphia  in  the  same  county ;  who 
apprehended  and  brought  the  plaintiff  before  the  defendants, 
Orvis  and  Herrick,  the  latter  also  a  justice  of  that  county.  He 
was  examined  by  them  touching  his  last  place  of  legal  settlement. 
They  made  an  order  to  remove  him  and  his  two  sons  from  Le  Bay 
to  Greenfield,  in  Sa/ratoga  county ;  and  they  were  removed  accord- 
ingly from  constable  to  constable,  &c. 

The  plaintiff  offered  to  prove,  that  on  his  examination,  he  stated, 
under  oath,  that  he  had  paid  taxes  two  years,  but  not  in  succession, 
in  Le  Bay :  and  offered  other  proof  of  the  same  facts,  which  the  jus- 
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tices  refused  to  hear,  and  decided  that  he  was  not  settled  in  Le 
Bay ;  and  could  not  be  legally  settled  there  without  owning  real 
estate. 

The  judge  overruled  the  evidence,  and  non-suited  the  plaintiff; 
and  a  motion  was  now  made  to  set  aside  the  non-suit,  and  for  a 
new  trial,  on  a  bill  of  exceptions  containing  the  above  facts. 

C.  E.  Cla/rhe,  for  the  plaintiff. 

B.  F.  Butler,  contra. 

Ouria,  per  "Woodwoeth,  J.  If  this  action  can  be  sustained,  it 
must  be  on  the  ground  that  the  justices  had  no  jurisdiction  of  the 
process,  and  of  the  person  of  the  plaintiff.  It  appears  to  me  the 
sole  question  is,  whether  the  arrest  and  detention,  under  the  pro- 
cess issued  to  bring  the  plaintiff  before  the  justices  for  examination, 
was  not  a  false  imprisonment.  After  the  plaintiff  was  before  them, 
if  he  voluntarily  submitted  to  an  examination,  and  the  justices 
erred  in  the  subsequent  proceedings,  yet,  as  they  then  had  jurisdic- 
tion of  the  person  and  subject  matter,  those  proceedings  were  not 
void,  but  voidable ;  liable  to  be  reversed  for  error ;  but  not  coram, 
non  judice,  so  as  to  lay  the  foundation  for  an  action  of  trespass. 

The  7th  section  of  the  statute  (1  K.  L.,  280, 1),  directs  that  the 
warrants  shall  be  issued  to  the  constable  of  the  town  likely  to 
become  chargeable.  In  this  case  the  warrant  was  directed  to  any 
constable  of  the  county.  The  direction  was  more  extensive  than 
the  statute ;  but  it  necessarily  included  the  constables  of  the  town 
of  Le  Bay  ;  omne  majus  in  se  continet  minus.  I  rather  Consider 
this  as  surplusage,  that  might  be  rejected,  had  a  constable  of  Le 
Ba/y  served  the  process.  I  think  it  would  be  a  substantial  compli- 
ance with  the  act.  The  statute  is  explicit  that  the  constable  of  the 
town  shall  be  commanded  to  bring  the  stranger  before  the  justices, 
and  the  justices  are  authorized  to  examine  every  stranger  so  hrought 
'before  them  y  and  ifj  u]pon  such  examination,  they  shall  find  him 
likely  to  become  a  charge,  they  may  remove.  The  right  to  bring 
a  person  for  examination  is  given  ;  the  manner  that  right  is  to  be 
exercised  is  prescribed.  When  a  rule  is  laid  down  for  the  govern- 
ment of  inferior  jurisdictions,  we  are  not  at  liberty  to  inquire 
whether  it  can  be  safely  departed  from ;  whether  the  mode  pursued 
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is  equally  beneficial  to  the  party,  as  that  pointed  out  by  the  statute. 
The  answer  to  argunients  of  this  kind,  is,  that  the  law  has  pre- 
scribed the  manner  in  which  the  person  of  the  pauper  may  be 
apprehended.  If  the  appearance  of  the  pauper  is  not  voluntary, 
jurisdiction  of  his  person  can  not  be  acquired,  unless  the  course 
prescribed  is  pursued.  Here  there  was  no  assent,  no  waiver  of  the 
right  to  question  the  legality  of  his  caption  and  detention.  He 
was  brought  before  the  justices  by  compulsion  ;  illegally  held  as  a 
prisoner,  and  examined.  No  question  was  raised  at  the  time 
respecting  the  arrest,  or  whether  he  waived  any  previous  irregu- 
larity. If  it  had  appeared,  in  the  bill  of  exceptions,  that  the  plain- 
tiff consented  to  be  examined,  such  consent  would  only  go  to  war- 
rant the  subsequent  proceedings.  It  would  leave  the  question 
untouched,  whether  the  justices  had  illegally  caused  him  to  be 
arrested.  He  cannot  be  precluded  from  his  action  for  his  illegal 
imprisonment,  unless  he  voluntarily  submitted  to  it ;  and  waived 
the  irregularity  in  the  process. 

In  this  case,  the  warrant  was  delivered  to  a  constable  of  a  dif- 
ferent town,  not  authorized  by  the  statute  to  serve  it.  He  arrested 
the  plaintiff  by  order  from  the  justices,  and,  consequently,  if  there 
was  no  authority,  they  are  trespassers.  This  part  of  the  case  does 
not  implicate  Herrick,  one  of  the  defendants.  He  was  not  one  of 
the  justices  who  issued  the  warrant.  His  liability  will  depend  on 
the  regularity  of  the  subsequent  proceedings.  Without  deciding 
whether  it  was  or  was  not  competent  for  the  defendants  to  take 
the  examination  and  make  the  order  of  removal,  Herrick,  not 
being  one  of  the  justices  who  issued  the  warrant,  it  may  be 
observed,  that  if  the  opinion  expressed  as  to  the  apprehension  and 
imprisonment  of  the  plaintiff  be  correct,  it  follows  that  the  subse- 
quent proceedings  cannot  be  supported.  I  admit  that,  had  it 
appeared  that  the  plaintiff  voluntarily  consented  to  be  examined,  it 
would  not,  as  to  the  subsequent  proceedings,  be  material  to  inquire 
in  what  manner  the  plaintiff  came  or  was  brought  before  the  justices. 
But  consent  cannot  be  inferred,  when  it  appears,  that,  at  the  time 
of  the  examination,  the  plaintiff  was  held  as  a  prisoner  under  an 
unlawful  arrest.  His  acts  are  referrible  rather  to  constraint  than 
otherwise. 

The  subsequent  proceedings,  then,  can  only  be  supported  by 
showing  that  the  previous  steps  were  upon  authority  of  law.  The 
13 
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statute  confers  the  power  to  remove,  if,  upon  such  examination,  the 
justices  shall  find  the  pauper  is  likely  to  become  a  charge  ;  that  is, 
upon  an  examination,  had  in  consequence  of  the  apprehension  and 
bringing  the  pauper  before  them,  in  the  manner  directed  by  the 
act.  The  statute  confers  no  power  to  remove  upon  an  examination 
of  the  pauper,  when  it  appears  that  he  has  been  wrongfully 
imprisoned,  and  illegally  brought  before  the  justices.  It  is  only 
upon  an  examination  when  the  pauper  is  rightfully  brought  before 
them.  The  statute,  when  speaking  in  the  seventh  section,  if  lupon 
such  examination,  intends  that  it  shall  be  had,  and  predicated  on 
the  proceedings  previously  prescribed.  If  there  has  been  a  failure 
in  this  respect  (and  there  is  no  evidence  of  a  voluntary  appearance 
and  consent  to  be  examined,  which  I  have  no  doubt  would  be  within 
a  just  construction  of  the  statute),  it  seems  to  follow  that  the  order 
of  removal,  and  the  proceedings  under  it,  are  void.  The  doctrine 
advanced  is  supported  by  the  case  of  Bigelow  v.  Stearns  (19  Johns., 
3).  It  is  there  laid  down,  that  if  a  court  of  limited  jurisdiction 
issues  process  which  is  illegal,  or  if  a  court,  whether  its  jurisdiction 
be  limited  or  not,  holds  cognizance  of  a  cause  without  having 
gained  jurisdiction  of  the  person  of  the  defendant,  by  having  him 
before  them  in  the  manner  required  by  law,  the  proceedings  are 
void. 

In  that  case  Chief  Justice  Spencer  observed,  "  I  consider  it  per- 
fectly well  settled,  that  to  justify  an  inferior  magistrate  in  com- 
mitting a  person,  he  must  have  jurisdiction,  not  only  of  the  sub- 
ject-matter of  the  complaint,  but  also  of  the  process  and  the 
person  of  the  defendant." 

On  these  grounds,  I  am  of  opinion  that  the  plaintiff  is  entitled 
to  recover.  The  nonsuit  must  be  set  aside,  and  a  new  trial 
granted,  with  costs  to  abide  event. 

New  trial  granted. 
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SUPEEME  COURT. 

J.  Van  Ybchten  v.  Paddock,  sheriff,  &c. 
(12  John.,  178.    Bedded  1815.) 

Process  can  neither  be  executed  nor  issued  on  a  Sunday.  And  where  a  prisoner 
on  execution,  admitted  to  the  liberties  of  the  gaol,  went  beyond  the  liberties 
on  a  Sunday,  and  the  plaintiff,  before  he  returned,  on  the  same  day  filled  up  a 
capias  against  the  sheriff  for  the  escape,  and  delivered  it  to  the  coroner,  this 
was  held  not  to  be  such  a  commencement  of  a  suit  against  the  sheriff  as  would 
prevent  his  pleading  a  voluntary  return  before  suit  brought. 

This  was  an  action  of  debt,  for  the  escape  of  Isaao  Hathbwn, 
from  the  gaol  liberties  of  the  county  of  Jefferson,  of  which  the 
defendant  was  sheriff.  The  declaration  was  in  the  usual  form. 
The  defendant  pleaded  nil  debet,  and  subjoined  to  his  plea,  a 
notice,  that  he  should  give  in  evidence,  at  the  trial,  in  bar  of  the 
action,  a  voluntary  return  of  the  prisoner  within  the  liberties  and 
custody  of  the  sheriff,  before  the  suit  was  brought,  which  notice 
was  verified  by  an  affidavit  of  the  truth  of  the  facts  stated  in  it. 
It  appeared  that  Eathbun  escaped,  and  went  beyond  the  liberties 
on  Sunday,  the  19th  September,  1812,  and  went  to  Sackett's  Har- 
bor, and  on  the  same  day,  while  Rathbun  was  at  that  place,  and 
without  the  liberties,  a  capias  was  made  out  and  delivered  to  a 
coroner  of  the  county,  to  be  served,  before  he  returned  into  the 
liberties,  which  he,  afterwards,  did  on  the  same  day,  before  the 
capias  was  actually  served  on  the  defendant,  and  before  midnight. 

It  was  agreed,  that  if  the  court  should  be  of  opinion  that  the 
plaintiff  was  entitled  to  recover,  a  judgment  should  be  entered  for 
$939.28,  with  a  stay  of  execution  for  the  usual  time,  for  the  defend- 
ant to  collect  the  amount  from  the  sureties ;  but  if  the  court  should 
be  of  opinion  that  the  plaintiff  was  not  entitled  to  recover,  then  a 
judgment  of  nonsuit  should  be  entered. 

A.  Van  Vechten,  for  the  plaintiff. 

Sterlmg  <&  N.  Williams,  contra. 

Thompson,  Oh.  J.,  delivered  the  opinion  of  the  court.  The  only 
question  in  this  case  is,  whether  this  suit  was  duly  and  legally 
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commenced,  so  as  to  preclude  the  sheriff  from  pleading  avoluntary 
return.  The  statute  (2  N.  E.  L.,  194)  prohibiting  the  service  of 
process  on  Sunday,  does  not,  literally,  extend  to  this  case.  Nor 
was  it  necessary  that  it  should ;  for,  according  to  my  understand- 
ing of  the  law  on  the  subject,  no  process  can  be  legally  issued  on 
Sunday.  The  same  principles  of  policy,  as  well  as  of  religion  and 
morality,  would  interdict  the  issuing  as  well  as  the  service  of  pro- 
cess on  Sunday.  And  had  not  the  common  law  made  it  illegal,  it 
is  most  likely  that  the  statute  would  have  also  extended  to  this 
case.  It  is  a  maxim  of  the  law,  that  Sunday  is  dies  non  juridicvs. 
And  usage,  and  the  history  of  the  law,  show  that  courts  cannot  sit 
on  Sunday.  In  Maokalh/^s  case  (9  Colee,  68),  a  distinction  was 
taken  between  judicial  and  ministerial  acts.  The  former,  it  was 
said,  could  not,  though  the  latter  might,  be  performed  on  Sunday. 
This  case,  however,  was  decided  before  the  statute  29  Car.  1,  which 
made  void  the  service  of  process  on  Sunday.  In  Becloe  v.  Alpe 
{Sir  William  Jones,  126),  it  was  said  by  the  court,  that  Sunday  was 
not  a  dies  juridious  for  the  awarding  of  any  judicial  process,  nor 
for  entering  any  judgment  of  record.  And  the  awarding  of  pro- 
cess, and  the  giving  of  judgment,  are  judicial  acts,  and  therefore 
cannot  be  supposed  to  be  done  but  whilst  the  court  is  actually 
sitting.  (3  Burr.,  1600.)  Hence  it  is  that  a  writ  tested  on  Sun- 
day is  considered  void. 

In  the  case  of  Taylor  and  Philips  (3  East.,  156),  Lord  Ellen- 
borough  said,  the  statute,  29  Oar.,  1,  was  founded  on  public  policy, 
and  the  regularity  or  irregularity  of  the  proceedings  contrary  to 
it  could  not  depend  on  the  assent  of  the  party,  or  be  waived  by 
him.  And  if  considerations  of  policy  are  to  be  taken  into  view, 
they  will  apply  with  equal  force  to  the  issuing  of  process.  For 
this  may,  and,  indeed,  in  judgment  of  law  must,  necessarily  impose 
upon  the  officers  of  the  court  the  duty  of  keeping  their  offices 
open  on  Sunday.  The  clerk,  if  called  upon,  would  be  bound  to 
issue  the  process,  and  the  coroner  bound  to  receive  it.  For  if  it  is 
the  right  of  the  party  to  issue  process,  it  is  the  duty  of  the  officers 
of  the  court  to  lend  hir^i  their  aid,  if  necessary.  If  it  depends  on 
the  will  and  pleasure  of  these  officers  whether  they  wiU  lend  their 
aid  or  not,  parties  may  not  be  placed  on  the  same  footing  with 
respect  to  their  remedy  against  a  sheriff  in  cases  like  this.  Although 
it  has  been  repeatedly  said  by  this  court  that  the  issuing  of  the 
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writ  is,  to  every  material  purpose,  the  commencement  of  a  suit 
(3  John.  Cas.,  146 ;  1  Gaines,  71),  yet  this  must  be  understood  as 
applicable  to  cases  where  the  writ  might  be  executed,  or  some 
efficient  act  done  under  it,  which  could  not  have  been  done  here, 
as  it  is  not  pretended  that  it  could  have  been  served  on  Sunday. 
The  court  are,  therefore,  of  opinion,  that  there  was  not  such  a 
commencement  of  a  suit  against  the  sheriff  as  to  deprive  him  of 
the  defence  set  up  of  a  voluntary  return  of  the  prisoner.  A  judg- 
ment of  nonsuit  must  be  entered,  according  to  the  stipulation  in 
the  case. 


SUFKEME  COUET. 

Money  v.  Tobias. 

(12  John.,  4-22.     Decided  1815.) 

A  justice  cannot,  on  his  own  knowledge,  issue  a  warrant,  at  the  suit  of  a  non- 
resident plaintiff,  without  oath. 

A  written  request  to  the  justice,  to  let  the  plaintiff  have  a  warrant,  and  that  the 
party  subscribing  would  be  answerable  for  the  cost,  is  not  such  security  as  is 
required  by  the  statute  to  authorize  the  issuing  a  warrant,  at  the  suit  of  a  non- 
resident plaintiff. 

In  error,  on  certiorari  to  a  justice's  court. 

Money,  the  defendant  below,  was  sued  by  warrant;  and  when 
brought  before  the  justice,  he  inquired  whether  the  plaintiff  had 
made  the  oath  required  upon  issuing  a  warrant,  according  to  the 
statute.  The  justice  answered,  that  he  had  not,  but  that  he  was 
satisfied  that  the  plaintiff  was  a  non-resident,  without  any  oath  of 
that  fact.  The  defendant  then  moved  for  a  nonsuit  for  that  cause, 
which  was  overruled.  The  defendant  then  objected,  that  the  war 
rant  had  been  issued  in  favor  of  a  person  claiming  to  be  a  non-resi- 
dent, without  giving  security  according  to  the  statute,  and  moved 
for  a  nonsuit  on  that  ground.  The  justice  said  that  bail  had  been 
given,  and  produced  a  paper,  on  which  was  written  as  follows  : 
"  Mr.  Brock — Please  let  Mr.  Tobias  have  a  warrant,  and  I  will  be 
answerable  for  the  cost.  John  Holly."  The  defendant  objected 
to  this  as  insufficient  security,  but  the  justice  decided  that  it  was 
legal  and  sufficient.  Issue  was  joined,  a  trial  had,  and  judgment 
given  for  the  plaintiff. 
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Pee  CtJEiAM.  The  statute  is  express  and .  imperative,  that,  in 
case  of  a  non-resident  plaintiff  suing  by  warrant,  the  fact  of  non- 
residence  shall  be  sworn  to  by  the  party  applying  for  the  warrant ; 
and,  also,  that  a  non-resident  plaintiff,  suing  by  warrant,  shall  give 
security  J^or  the  payment  of  a/ny  mmi  which  nrbay  'be  adjudged, 
against  him,  as  a  condition  of  his  right  of  suing  by  warrant.  (See 
act,  §.  4,  with  the  proviso,  vol.  1,  388-9.) 

The  justice  had  no  right  to  dispense  with  the  oath,  under  pre- 
tence that  he  was  satisfied  of  the  fact  without  oath ;  (4  John.,  228) 
and  it  is  equally  clear,  that  the  written  memorandum  of  Holly 
was  not  such  security  as  the  statute  requires.  It  was  a  promise 
to  pay  the  cost  of  a  warrant,  without  specifying  in  what  suit.  The 
statute  requires  security,  not  m.erelyfor  costs,  but  "  for  any  sum 
which  may  be  adjudged  against  the  plaintiff." 

Besides,  the  defendant  below  was  unfairly  surprised  upon  the 
trial,  by  a  very  special  claim,  which  the  plaintiff  did  not  disclose 
until  the  defendant  had  pleaded  and  several  witnesses  had  been 
examined  ;  and  which,  if  it  had  been  stated  in  proper  season, 
might  have  induced  the  defendant  to  ask  for  an  adjournment,  or 
for  a  jury.     The  judgment  ought  to  be  reversed. 

Judgment  reversed. 


SUPREME  COURT. 

Van  Santwood  and  another  v.  Sandfoed. 

(12  John.,  197.     Decided  1815.) 

Spenoee,  J.,  delivered  the  opinion  of  the  Court.  *  *  * 
In  the  case  of  Warren  v.  Lynch,  5  John.,  244,  this  court  decided 
that  a  scrawl  for  a  seal,  with  an  L.  S.,  was  not  a  seal,, and  deserved 
no  notice ;  and  that  calling  a  paper  a  deed  will  not  make  it  one,  if 
it  want  the  requisite  formalities.  The  oyer  of  the  contract,  there- 
fore, set  out  in  the  count  under  consideration,  can  have  no  effect; 
for  we  cannot  tell  that  the  original  differs  from  it,  or  possesses  any 
of  the  properties  of  a  seal. 
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SUPKEME  COUET. 

KOB  AND  NeILSON  V.  MoFFAT. 

(3  John.,  257.     Decided  1808.) 

Where  a  writ  was  served  oa  Sunday,  and  the  sheriff  returned  cepi  corpus,  on 
which  the  plaintiff  proceeded  and  obtained  judgment  by  default  and  execution, 
the  court  ordered  all  proceedings  to  be  set  aside,  with  costs,  on  condition  that 
no  action  should  be  brought  against  the  sheriff  for  a  false  imprisonment. 

Root,  for  the  defendant,  moved  to  set  aside  the  judgment  and 
execution  in  this  cause,  for  irregularity.  He  read  an  affidavit, 
stating  that  the  deputy  of  the  sheriff,  to  whom  the  oojpias  ad  resjpon- 
dendum  was  directed  in  the  cause,  called  on  the  defendant  on  the 
Sunday  preceding  the  second  Monday  of  ll'fovember  last,  and  asked 
the  defendant  whether  he  would  consent  to  a  service  of  the  writ 
on  that  day,  which  was  objected  to ;  and  that  no  writ  was  served 
on  the  defendant  before  or  after  that  day ;  that,  supposing  the 
writ  would  of  course  be  returned  Tion  est  inventus,  the  defendant 
paid  no  further  attention  to  the  cause,  nor  did  he  know  of  any 
proceedings  until  he  was  served  with  an  execution. 

I.  Y.  D.  SooTT,  contra. 

Pee  CtJEiAM.  The  defendant  may  take  a  rule  to  set  aside  the 
judgment  and  execution,  with  costs,  provided  he  stipulates  not  to 
bring  an  action  against  the  sheriff  for  a  false  imprisonment. 

Eule  granted. 


200  BUTLEE  V.  KEL8ET. 

SUPEEME  COUET. 

Jackson  ex  dem.  Kenton  v.  Viegil. 

(3  John.,  539.    Decided  1808.) 

If  an  afladavit  begins  with  the  deponent's  name,  without  being  subscribed,  it  is 
sufficient. 

Hopkins  moved  for  an  attachment  against  the  defendant  for  the 
non-payment  of  costs.  The  affidavit,  on  which  the  motion  was 
founded,  was  not  signed  with  the  name  of  the  party,  but  it  was  in 
the  usual  form,  and  had  the  jurat  of  the  proper  magistrate. 

Pee  Cueiam.  As  the  affidavit  begins  with  the  name  of  the 
party  making  it,  and  appears  to  have  been  duly  sworn  to  before  a 
proper  magistrate,  we  think  it  sufficient.  (3  Gaines,  190 ;  Haff  v. 
Spicer  and  Potter.)  ' 

Eule  granted. 


SUPEEME  COUET. 

Btjtlee  1).  Kelsey. 

(15  John.,  177.     Decided  1818.) 

A  writ  of  inquii'y  of  damages  cannot  b'fe  executed  on  a  Sunday,  nor  can  the  jury, 
who  have  been  impanneled  on  Saturday,  and  heard  the  allegations  and  proofs 
of  the  parties  before  twelve  o'clock  at  night,  assess  the  damages  and  deliver 
their  verdict  to  the  sheriff  on  Sunday. 

*  »  .  #  *  »  *  » 

This  was  an  action  of  slander,  in  which  the  defendant  suffered 
judgment  to  be  entered  by  default ;  and,  on  a  writ  of  inquiry  exe- 
cuted before  the  sheriff  of  Dutchess  county,  the  jury  assessed  the 
damages  to  one  hundred  and  forty-seven  dollars. 

Bloom,  for  the  defendant,  now  moved  to  set  aside  the  inquisition, 
for  irregularity.  It  appeared  from  the  affidavits  which  were  read, 
that  the  execution  of  the  writ  of  inquiry  was  commenced  before 
the  sheriff  and  jury,  at  six  o'clock  on  Saturday  evening;   that 
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the  hearing  of  the  allegations  and  proofs  of  the  parties,  and  of  the 
defendant's  counsel,  detained  the  jury  until  half-past  eleven 
o'clock  of  Saturday  evening,  when  the  defendant's  counsel  pro- 
posed an  adjournment  until  after  Sunday,  but  the  plaintiff's  coun- 
sel declined  an  adjournment,  not  considering  the  objection  to 
giving  a  verdict  on  Sunday  morning  sufficient;  that  the  jury 
retired  to  consider  of  their  verdict  about  one  o'clock,  a.  m.,  of 
Sunday,  and  returned  their  vei'dict  about  four  o'clock,  a.  m.  of 

that  day. 

*****  -x-  * 

I^.  JRiiggles,  contra. 

Pee  Cdeiam.  The  inquisition  ought  to  be  set  aside.  The  vrrit 
was  executed  on  Sunday,  within  the  meaning  of  the  statute. 
There  was  no  necessity  for  taking  the  inquisition  on  Sunday,  as 
the  cause  might  have  been  adjourned  over  until  Monday.  It  is 
not  like  the  case  of  a  trial  at  a  circuit,  where  the  verdict  is  some- 
times taken  on  Sunday  morning,  because  the  jury  must,  other- 
wise, be  kept  together  during  Sunday. 


COUET  OF  EREORS. 

McDuFPiE  V.  Bbddoe. 

(7  Hill,  5T8.    Decided  18M.) 

A  bill  in  chancery  was  filed  setting  forth  an  agreement  between  the  complainant 
and  defendant,  by  which  the  former  was  to  purchase  of  the  latter  a  store  of 
goods,  at  their  original  cost  prices,  and  alleging  that  the  defendant  fraudulently 
represented  the  cost  prices  to  be  much  higher  than  they  really  were,  and  thus 
obtained  from  the  complainant  a  large  sum  of  money  beyond  what  he  was 
bound  to  pay.  The  defendant  put  in  an  answer,  and  a  decree  was  afterward 
made  dismissing  the  bill,  with  costs,  upon  which  an  execution  was  issued  and 
delivered  to  the  sheriff,  and  the  complainant  arrested  and  imprisoned,— fieM, 
in  an  action  against  the  sheriff  for  an  escape,  that  the  arrest  was  lawful,  not- 
withstanding the  act  to  abolish  imprisonment  for  debt,  and  the  sheriff  therefore 
liable. 

The  act  to  abolish  imprisonment  for  debt  does  not  apply  to  sufts  founded  in  tort, 
though  a  contract  between  the  parties  is  alleged  by  way  of  inducement. 
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The  case  of  Brown  v.  Treat,  1  Hill,  225,  disapproved.    Per  Wright,  Senator. 

Though  an  arrest  is  made  under  a  ca.  sa.  regular  on  its  face,  hut  issued  on  a  judg- 
ment rendered  in  a  suit  or  proceeding  founded  upon  contract,  the  oflBcer  may 
lawfully  permit  an  escape.    Semble. 

On  error  from  the  Supreme  Court,  where  Beddoe  brought  an 
action  of  debt  against  McDaffie,  sheriff  of  Albany,  for  the  escape 
of  one  Webster  from  the  jail  limits.  The  cause  was  tried  at  the 
Albany  circuit,  in  April,  1839,  before  Cushman,  0.  Judge,  and 
the  facts  were  these  :  In  December,  1832,  Webster  and  two  others 
filed  a  bill  in  chancery  against  Beddoe,  alleging,  among  other 
things,  that  some  time  in  February,  1832,  Beddoe,  as  survivor  of 
the  firm  of  Stafford  &  Beddoe,  being  indebted  to  the  complainants 
in  the  sum  of  $6,500,  agreed  to  let  them  have  the  goods  in  a  cer- 
tain store  at  Geneva,  they  to  satisfy  and  discharge  their  debt,  and 
pay  the  residue  of  the  purchase  money  in  cash ;  the  goods  to  be 
estimated  at  the  prices  for  which  they  were  originally  purchased, 
adding  thereto  the  expenses  of  transportation.  The  bill  further 
alleged  that  an  inventory  was  immediately  made  according  to 
prices  then  rendered  and  declared  by  Beddoe  to  be  the  original 
cost  prices  of  the  goods,  which  inventory,  adding  thereto  the 
expenses  of  transportation,  amounted  to  about  the  sum  of  $10,000 ; 
that  the  complainants  thereupon  took  the  goods,  satisfied  and  dis- 
charged their  debt  against  Beddoe,  and  paid  him  the  residue  of 
the  $10,000  in  cash,  according  to  their  agreement ;  and  that  Beddoe 
fraudulently  concealed  from  the  complainants  the  original  cost 
prices  of  the  goods,  and  caused  the  same  to  be  inventoried  at 
higher  prices  than  he  had  paid  for  the  same,  thereby  defrauding 
the  complainants  of  a  large  sum  of  money.  The  bill  prayed  for  a 
discovery,  and  that  Beddoe  might  be  decreed  to  refund  the  amount 
which  should  appear  to  have  been  overpaid  by  the  complainants 
in  the  purchase  of  the  goods,  through  the  fraudulent  misrepresenta- 
tions set  forth ;  and  that  the  complainants  might  have  such  other 
and  further  relief  as  the  court  should  deem  meet  and  proper. 
Beddoe  put  in  an  answer,  and  a  decree  was  finally  made  dismissing 
the  bill,  with  costs,  which  were  afterward  taxed  at  $270.38.  A 
ca.  sa.  was  issued  on  this  decree  for  the  amount  of  the  costs  and 
delivered  to  McDufiBe,  who  accordingly  arrested  Webster,  and  this 
suit  was  commenced  after  he  had  escaped  from  the  jail  limits.  The 
counsel  for  McDuffie  moved  for  a  nonsuit  on  the  ground   that 
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Webster  was  not  liable  to  imprisonment  under  the  decree  in  chan- 
cery ;  but  the  circuit  judge  denied  the  motion,  and  the  jury 
rendered  a  verdict  in  favor  of  Beddoe  for  $270.38.  A  motion  was 
afterward  made  in  behalf  of  McDuffie  for  a  new  trial  on  a  bill  of 
exceptions,  which  was  denied  by  the  Supreme  Court,  and  judg- 
ment rendered  in  favor  of  Beddoe  ;  whereupon  McDuiSe  sued  out 
a  writ  of  error.  The  reasons  upon  which  the  Supreme  Court 
denied  the  motion  were  not  set  forth  in  the  case. 

I.  Ha/rris,  for  the  plaintiff  in  error. 
D.  Wright,  for  the  defendant  in  error. 

LoTT,  Senator.  McDuffie,  the  plaintiff  in  error,  was  sued  in 
the  court  below  for  the  escape  of  John  Webster,  who  was  in  his 
custody  as  sheriff  of  the  county  of  Albany,  under  an  execution 
issued  out  of  the  court  of  chancery.  The  escape  was  fully  proved, 
and  the  defence  set  up  was,  that  the  prisoner  was  exempt  from 
imprisonment,  under  the  act  of  1831,  abolishing  imprisonment  for 
debt.  {Sess.  Laws  of  1831,  f.  396.)  The  first  section  of  the  act 
prohibits  the  arrest  or  imprisonment  of  any  person  on  an  execu- 
tion issuing  out  of  a  court  of  equity,  "  in  any  suit  or  proceeding 
instituted  for  the  recovery  of  any  money  due  upon  any  judg- 
ment or  decree  founded  upon  contract,  or  due  upon  any  contract, 
express  or  implied,  or  for  the  recovery  of  any  damages  for  the 
non-performance  of  any  contract."  The  only  question  presented, 
therefore,  is,  whether  the  suit  in  which  Webster  was  imprisoned 
was  founded  on  contract. 

The  bill,  after  alleging  that  a  contract  was  entered  into  for  the 
sale  of  a  stock  of  goods  by  the  plaintiff  to  the  complainants,  at  the 
original  cost  prices,  with  the  cost  and  expense  of  transportation 
added,  charges  that  Beddoe  did  not  render  in  good  faith  the  prices 
at  which  he  purchased  the  goods,  but  that  he  fraudulently  con- 
cealed the  true  cost  of  the  said  goods  and  caused  the  same  to  be 
inventoried  at  higher  prices  than  he  had  paid  for  the  same,  and 
thereby  defrauded  the  complainant  out  of  a  large  sum  of  money, 
and  therefore  prays  a  discovery,  and  a  decree  for  the  repayment  to 
them  of  the  amount  overpaid  in  the  purchase  of  said  goods 
through  the  fraudulent  misrepresentations  of  Beddoe. 
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The  gravamen  of  the  complaint  in  the  bill  is  fraud,  and  the 
consequent  loss  to  the  complainants  resulting  therefrom.  True,  a 
contract  is  set  forth,  but  as  inducement  merely  to  the  subsequent 
allegations  of  fraud.  No  distinct  relief  is  sought  to  be  based  on 
the  contract  itself.  If  it  had  been  the  foundation  of  the  relief 
asked  it  would  have  been  unnecessary  to  set  forth  the  subsequent 
allegations  of  fraud. 

It  was  urged  that  the  object  of  the  complainants  was  to  obtain 
the  re-payment  of  moneys  they  had  overpaid.  If  the  overpay- 
ment had  been  by  mistake,  then,  indeed,  there  might  be  some 
color  for  the  proposition,  for  a  contract  might  in  such  case  be 
implied.  But  when  the  relief  asked  for  is  on  allegations  charging 
bad  faith  and  fraudulent  misrepresentations,  the  whole  character 
of  the  case  is  changed. 

It  was  also  contended  that  these  allegations  were  merely  formal ; 
and  that  the  same  expressions  are  contained  in  the  ordinary  decla- 
rations in  assumpsit.  There  appears  to  me  to  be  no  analogy 
between  the  cases.  In  assumpsit,  the  ground  of  action  is  the  con- 
tract. The  non-fulfillment  of  it  gives  the  right  of  action.  In  this 
case,  on  the  contrary,  as  I  have  attempted  to  show,  the  fraud  in 
fact  of  the  party  is  the  ground  of  complaint. 

I  see  no  reason,  therefore,  for  the  reversal  of  the  judgment. 

Weight,  Senator.  There  is  nothing  in  the  bill  giving  color  to 
the  objection  urged  by  the  plaintiff  in  error,  except  that  it  sets 
forth  an  agreement  by  way  of  inducement,  to  show  how  the  fraud 
was  committed.  The  whole  liability  of  Beddoe  is  put  upon  the 
ground  that  he  fraudulently  concealed  and  misrepresented  the 
actual  cost  prices  of  the  goods  ;  and  the  complainants  could  not 
have  obtained  a  decree  without  proof  clearly  establishing  a  scienter 
in  Beddoe.  It  is  almost  the  universal  practice  in  courts  of  law, 
where  you  seek  to  recover  for  a  fraud  in  the  sale  or  exchange  of 
horses  or  any  other  property,  to  set  out  the  contract  or  agreement 
in  which  the  party  made  the  fraudulent  statement,  or  concerning 
which  he  fraudulently  concealed  some  material  fact.  And  yet  no 
one  has  ever  doubted  that  such  an  action  was  one  clearly  sounding 
in  tort,  in  which  the  defendant  would  be  liable  to  be  imprisoned 
for  the  damages  recovered,  and  the  plaintiff  be  subject  to  the  same 
liability  for  the  costs,  if  unsuccessful. 
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The  act  to  abolish  imprisonment  for  debt  was  not  intended  to 
protect  a  fraudulent  contractor  from  imprisonment  in  any  case. 
And  in  my  opinion  the  supreme  court  have  gone  beyond  the  act 
in  holding  that  it  exempts  from  imprisonment  a  party  against 
whom  a  recovery  is  had  under  a  declaration  containing  counts  in 
assum/psit  and  trover,  where  the  plea  is  not  guilty,  and  a  general 
verdict  rendered  upon  both.  Such  is  the  case  of  Brown  v.  Treat, 
1  Hill,  225.  I  am  not  willing  to  extend  the  act  to  a  case  where 
the  whole  gravamen  of  the  action  is  fraud  or  tort,  although  the 
party  may  set  forth  a  contract  as  the  inducement  to  his  right  of 
action.  I  think  the  nonsuit  was  properly  refused  by  the  circuit 
judge,  upon  the  ground  that  the  suit  in  chancery  was  founded 
wholly  in  fraud,  and  that  the  complainant,  Webster,  was  liable  to 
be  imprisoned  for  the  costs.  The  judgment  of  the  supreme  court 
should  therefore  be  affirmed. 

Senators  Putnam  and  Sherman  also  delivered  opinions  in  favor 
of  affirming  the  judgment  of  the  supreme  court,  on  the  ground 
that  the  alleged  fraud  was  the  foundation  of  the  suit  in  chancery, 
and  that  the  contract  was  alleged  merely  by  way  of  inducement. 

On  the  question  being  put,  "  Shall  this  judgment  be  reversed  ? " 
all  the  members  of  the  court  present  who  heard  the  argument, 
twelve  in  niimber,  voted  for  affirming. 

Judgment  affirmed. 


SUPEEME  COUET. 

Ex  parte  Bank  of  Moneoe. 

(7  Hill,  177.     Decided  1845.) 

*  «  *  *  *  *  * 

An  affidavit  made  by  an  agent,  should  show  that  he  has  means  of  knowledge, 
and  should  state  facts  positively ;  not  according  to  his  helief  merely. 

The  affidavit  should  state  in  express  terms  that  deponent  is  agent;  merely 
naming  him  as  such  in  the  affidavit  will  not  answer. 

By  the  Court,  Beakdslet,  J. 

*  *  *  *  *  #  * 

The  deponent  is  named  in  the  affidavit  as  agent,  but  it  omits  to 
state  expressly  that  he  was  such  agent.     Then  follows  a  clause 
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averring  that  the  statement  prefixed  "  exhibits  a  true  and  correct 
account  of  the  amount  which  will  be  due  upon  the  said  bond  and 
mortgage,  on  the  14th  day  of  May,  instant,  over  and  above  all  pay- 
ments, as  appears  by  the  books  of  account  of  the  said  trustees,  and 
as  this  deponent  verily  believes." 

******  * 

The  present  affidavit  is  defective.  It  does  not  appear  to  have 
been  made  by  the  agent  of  the  assignees.  Although  the  deponent 
is  therein  named  as  agent,  this  is  a  mere  descriptio  personm,  and 
there  is  no  oath  to  the  fact  of  such  agency. 

Nor  is  it  shown  that  the  person  who  made  the  affidavit  had  any 
knowledge  of  the  true  sum  due  or  to  become  due.  He  only  speaks 
of  what  appears  by  the  books,  but  of  the  correctness  of  these  he 
does  not  profess  to  have  any  knowledge.  True,  he  swears  to  his 
belief  that  the  sum  stated  is  correct,  but  this  is  not  sufficient  for  the 
purpose. 

The  affidavit  should  furnish  the  best  and  most  satisfactory  evi- 
dence of  what  is  due. 


GOUET  OF  COMMON  PLEAS. 

John  McCABB-y.  John  Dob,  owner  of  the  steamship  "  Sarah  Sands." 
(2  E.  D.  Smith,  64.    Decided  3853.) 

Section  175  of  the  code,  permitting  a  plaintifi,  ignorant  of  the  defendant's  name, 
to  designate  him  by  any  name,  is  not  applicable  to  the  Marine  Court.  No  suit 
can  be  commenced  in  that  court  against  a  defendant  imder  a  fictitious  name. 

When  the  true  name  of  the  defendant  has  been  ascertained,  that  name  should  be 
substituted  in  the  place  of  the  fictitious  name. 

It  is  doubtful  whether  under  the  act  of  1831,  an  attachment  action  can  be  main- 
tained, where  the  defendant's  name  is  unknown,  but  if  such  an  action  can  be 
maintained,  it  should  appear  that  the  property  attached,  "  belonged  to  the  per- 
son charged  as  defendant  under  the  fictitious  name." 

In  this  action  the  defendant,  after  appearing  and  giving  his  name,  defended,  when 
the  judgment  rendered  against  "  Jolm  Doe,"  the  defendant  in  the  process  was 
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reversed.    Held,  that  the  defendant  could  appeal  in  his  true  name,  although 
the  judgment  was  against  "  John  Doe." 

George  F.  Betts  and  Charles  Donahue,  for  the  appellant. 
Alanson  Nash,  for  the  respondent. 

Daly,  J.  ****** 

It  is  difficult  to  conceive  upon  what  grounds  an  attachment 
could  have  been  issued  in  the  case  at  all.  To  authorize  the  com- 
mencement of  the  suit,  it  must  have  been  established  that  a  debt 
was  due  to  the  plaintiff  by  a  person  whose  name  was  unknown  to 
him,  and  that  that  person  was  about  to  remove  his  property  from 
this  county,  with  intent  to  defraud  his  creditors,  or  had  assigned, 
disposed  of,  or  secreted  it,  or  was  about  to  do  so,  with  the  like 
intent.  (See  %Z4:  of  the  act  to  aholish  imprisonment  for  debt.) 
Against  this  defendant  by  the  fictitious  name  of  John  Doe,  the 
plaintiff  commenced  his  suit,  and  obtained  a  warrant  of  attach- 
ment, attached  the  vessel,  and  has  obtained  a  judgment,  under 
which  he  would  be  entitled  to  issue  execution  against  the  property 
attached.  Now  there  is  nothing  upon  the  record  to  show  against 
whom,  in  fact,  his  suit  is  brought.  He  might,  upon  the  proof  sub- 
mitted, have  obtained  a  judgment  against  the  members  of  the 
Pacific  Steamship  Company,  if  he  had  commenced  a  suit  by  attach- 
ment against  their  property  and  given  them  notice.  It  must 
appear  by  the  judgment,  or  by  the  proof  upon  which  it  is  obtained, 
that  there  is  some  person  indebted  to  him,  and  he  must  have 
attached  the  property  of  that  person,  and  taken  the  steps  required 
by  the  statute  to  give  him  notice  of  the  proceedings  against  him. 
Who  is  that  person  here  ?  The  one  to  whom  the  property  attached 
belongs.  There  is  nothing  in  the  case  to  show  to  whom  the  ves- 
sel at  present  belongs,  or  whether  the  judgment  is  rendered 
against  the  owner  or  owners  of  the  vessel  or  not.  If  Thompson 
and  Oddie  had  been  inserted  in  the  record  as  defendants,  and  the 
judgment  rendered  against  them,  we  would  have  been  able  to  say 
whether  the  evidence  established  a  contract  on  their  part  against 
the  defendants.  The  John  Doe  against  whom  the  judgment  is 
rendered  must,  if  there  is  any  validity  in  the  judgment,  represent 
somebody  who  made  a  contract  with  the  plaintiff",  or  who  is  liable 
to  him  upon  a  contract.    Now,  who  does  he  represent  ?    When  we 
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look  into  the  return,  we  find  sufficient  evidence  to  sustain  the 
action  against  the  Pacific  Mail  Steamship  Company.  But  they  are 
not  the  parties  proceeded  against;  their  property  has  not  been 
attached.  The  present  owner  or  owners  of  the  vessel,  whoever 
they  may  be,  are  the  parties  to  be  affected  by  the  execution  to  be 
issued  against  John  Doe  ;  and  there  is  nothing  in  the  case  to  show 
who  they  are,  or  that  they,  or  any  one  of  them,  entered  into  any 
contract  with  the  plaintiff.  The  judgment  should,  therefore,  be 
reversed,  and  all  proceedings  upon  the  attachment  discharged. 

Ingeaham,  First  J. — The  provisions  of  the  Code,  section  175, 
do  not  apply  to  the  Marine  Court,  nor  is  there  anything  in  the 
statute  as  to  that  court  allowing  a  suit  to  be  brought  against  a 
person  by  a  fictitious  name.  The  act  to  abolish  imprisonment, 
&c.,  authorizing  a  proceeding  by  attachment,  makes  no  provision 
for  cases  where  the  debtor's  name  is  unknown,  and  the  proceeding 
being  a  statutory  one,  I  very  much  doubt  whether  it  can,  in  any 
event,  be  sustained  against  a  person  under  a  fictitious  name. 

The  action  is  to  be  commenced  by  an  attachment,  which  is 
issued  on  proof  to  the  court  that  the  defendant  is  a  non-resident 
and  is  indebted  to  the  plaintiff.  Sow  can  it  be  proven  that  the 
debtor  is  a  non-resident,  without  knowing  who  he  is  ?  So,  also, 
the  attachment  is  to  be  served  upon  the  property  of  the  debtor, 
and  unless  so  served  the  owner  is  not  proceeded  against  legally. 

There  is,  also,  a  fatal  error  in  the  proceeding  in  not  inserting 
the  name  of  the  defendant  when  he  appeared.  Adjudgment  v. 
John  Doe,  when  a  defendant  appears  in  the  court  and  makes  a 
defence,  is  a  nullity  and  must  be  set  aside. 

There  can  be  no  doubt  that  a  person  who  appears  and  defends 
the  action  in  the  court  below  has  a  right  to  appeal.  If  there  is  a 
recovery  in  the  court  below,  it  should  have  been  against  such 
defendant,  and  not  John  Doe.  ^ 

Where  a  proceeding  is  commenced  by  attachment  against  a  per- 
son by  a  fictitious  name,  if  such  a  proceeding  can  in  any  case  be 
sanctioned,  it  should  appear  on  the  trial  that  the  property  attached 
belonged  to  the  person  charged  as  defendant  under  the  fictitious 
name,  otherwise  there  is  no  evidence  of  any  one  having  been  noti- 
fied to  appear  and  defend  the  suit ;  and  where  a  person  claiming 
to  be  the  owner  of  the  attached  property  appears  and  defends,  he 
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is  the  only  person  who  can  be  made  defendant.  If  the  plaintiff 
does  not  deny  his  ownership  of  the  property  on  the  trial,  he  can- 
not object  to  it  afterward  on  appeal. 

It  appears  to  me  that  this  proceeding,  throughout,  is  erroneous, 
and  in  no  view  can  it  be  sustained. 

Judgment  reversed,  and  attachment  discharged. 


COUET  OF  COMMON  PLEAS.       , 

Camp  v.  Tibbetts. 
(2  R  D.  Smith,  20.     Decided  1850.) 

An  afadavit  setting  forth  upon  information  and  belief  that  the  "  defendant  is  an 
absconding  or  fraudulent  debtor  "  and  containing  no  stateinent  of  any  fact  or 
circumstance  whatever,  on  belief  or  otherwise,  to  show  the  fraudulent  intent 
alleged,  is  not  the  "  proof"  requisite  for  the  issuance  of  an  attachment  under 
the  34th  section  of  chapter  300  of  the  laws  of  1831. 

Qtuere,  whether  it  is  necessary  to  show  the  non-residence  of  the  defendant 
upon  an  application  for  an  attachment  under  the  33d  section  of  chapter  300  of 
the  laws  of  1831. 

An  appearance  in  the  court  below  for  the  purpose  of  moving  to  quash  the  attach- 
ment, does  not  preclude  the  defendant  from  objecting  to  the  same  upon  appeal. 

This  is  an  appeal  from  a  judgment  rendered  against  the  defend- 
ant in  the  Marine  Court  in  an  attachment  action  brought  under 
the  provisions  of  section  34  of  chapter  300  of  the  laws  of  1831. 

By  the  Cowrt,  Woodetjff,  J.  The  respondent  has,  in  terms  too 
conclusive  to  admit  of  dispute  with  his  adversary,  declared  the 
ground  upon  which  the  attachments  in  these  cases  were  issued. 

He  applied  in  writing  for  an  attachment,  upon  "  grounds  set 
forth  in  the  affidavit,"  annexed  to  his  application. 

That  affidavit  declared  the  grounds  of  his  application  to  be,  an 
indebtedness  to  the  plaintiff,  and  that  the  "  defendant  is  an 
absconding  or  fraudulent  debtor,"  and  that  his  property  was 
"  being  conveyed  away  with  intent  to  defraud  his  creditors." 

He  thus,  in  terms,  declares  the  grounds  of  his  application  to  be 
those  specified  in  section  34th  of  chap.  300  of  laws  of  1831. 

The  process,  issued  in  like  unequivocal  manner,  describes  itself. 
14 
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as  issued  pursuant  to  the  34th  section,  upon  requisite  proof,  by 
affidavit,  and  the  execution  of  a  bond  with  sufficient  surety. 

And  the  justice's  return  further  shows,  that  it  was  issued  upon 
the  filing  of  the  security  and  on  affidavit,  which  alone  are  required 
or  can  be  deemed  to  satisfy  the  requisites  of  that  section. 

Entertaining  this  view  of  the  foundation  of  this  attachment,  I 
am  clearly  of  opinion  that  there  was  nothing  in  the  affidavit  which 
could  give  the  Marine  Court  jurisdiction.  Kothing  in  the  nature 
of  proof  was  oflfered  to  sustain  the  grounds  of  the  application. 

Without  entering  into  any  discussion  of  the  subject,  it  is  suffi- 
cient to  say  that  the  affidavit  is  founded  wholly  upon  information 
and  belief,  and  contains  no  statement  of  any  fact  or  circumstance 
whatever,  on  belief  or  otherwise,  to  show  the  fraudulent  intent 
alleged. 

The  statute  allows  the  plaintifi"  to  make  the  proof  by  his  own 
affidavit,  or  by  that  of  some  other  person.  But  to  hold  an  affidavit 
that  a  third  person  is  informed  and  believes  that  the  "  defendant 
is  an  absconding  or  fraudulent  debtor  "  sufficient,  is  a  perversion 
of  the  meaning  of  the  term  proof,  to  which  I  cannot  assent, 
especially  when  no  evidence  (even  on  information)  of  any  act  of 
the  defendant,  showing  a  fraudulent  intent,  is  offered. 

This  view  is  sustained  by  Justice  Beardsley,  in  Dewey  v.  Greene, 
11  Demo,  93. 

I  feel  much  inclined  to  agree  with  Judge  Beardsley  in  his  opin- 
ion in  Taylor  v.  Seath,  4  Denio,  593,  in  regard  to  the  necessity  of 
proving  non-residence  before  an  attachment  could  issue  under  the 
33d  section  of  the  above  act;  but  the  view  that  I  have  above 
taken,  sufficiently  disposes  of  the  case. 

The  defendant  did  not  appear  in  the  suit  for  any  purpose,  except 
to  move  to  quash  the  attachments  ;  and  as  the  summons  was  not 
served  upon  him,  no  jurisdiction  was  acquired  thereby,  and  he  has 
in  no  manner  waived  the  objection  to  the  attachments. 

The  judgment  must  be  reversed  with  costs. 
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NEW  TOEK  COMMON"  PLEAS,  GENERAL  TEEM,  JULY, 

1859. 

MoTT  V.  Laweence. 

(9  AU.  Pr.  Bep.,  196.) 

In  order  to  obtain  an  attachment  In  a  justice's  court,  the  affidavit  must  make  out 
a  clear,  ^nma/(MJe  case.  It  must  satisfactorily  appear  to  the  justice  that  the 
defendant  is  about  to  remove  some  of  his  property  from  the  county,  with  the 
intent  to  defraud  his  creditors.  He  must  be  satisfied  judicially  and  upon  legal 
proof  The  affidavit  must  disclose  facts  from  which  the  legal  and  logical  con-- 
clusion  would  be  that  the  defendant  meant  to  remove  his  property  with  the 
fraudulent  intent  specified  in  the  statute. 

Is  the  warrant  of  attachment  sufficient  where  it  does  not  set  forth  the  grounds 
upon  which  it  was  issued  ? 

By  the  Court,  Daly,  F.  J.  The  affidavit  of  the  plaintiff  was 
insufficient  to  warrant  the  granting  of  an  attachment.  The 
attachment  was  applied  for  on  the  ground  that  the  defendant  was 
about  removing  all  his  property  out  of  the  city  and  county  of  New 
York,  with  the  intent  of  defrauding  the  defendant,  who  was  his 
creditor,  and  the  only  facts  sworn  to  in  the  affidavit  were,  that  the 
defendant  closed  up  his  place  of  business  on  the  21st  of  October, 
1858,  and  immediately  commenced  packing  up  his  goods,  and  con- 
tinued packing  them  up  until  midnight,  ready  to  be  removed  ;  that 
his  store  was  closed  on  the  morning  of  the  following  day,  before 
the  warrant  issued,  and  that  on  the  preceding  day,  the  twentieth, 
he  removed  his  family,  without  informing  the  defendant  or  his 
family,  who  resided  in  the  same  building,  over  the  store.  These 
facts  do  not  show  that  the  defendant  was  about  to  remove  his  pro- 
perty from  the  county  with  intent  to  defraud  his  creditor.  Upon 
a  proceeding  of  this  kind,  which  a  defendant  has  no  opportunity 
'  to  contest  {Field  v.  Mc  Vica/r,  9  John.,  130),  but  is  left  for  his 
remedy  to  the  undertaking  which  the  plaintiff  gives  upon  obtaining 
a  warrant  of  attachment,  the  affidavit  must  make  out  a  clear,  prima 
facie  case.  The  justice  has  authority,  in  the  language  of  the  act 
{Laws  of  1842,  ch.,  107),  to  grant  a  warrant  for  the  attachment  of 
the  defendant's  property,  where  it  shall  satisfactorily  appear  to  the 
justice  that  the  defendant  is  about  to  remove  any  of  his  property 
from  the  county,  with  the  intent  to  defraud  his  creditor.     It  is  not 
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meant  merely  that  the  justice  shall  be  personally  satisfied,  but,  in 
the  words  of  Chief  Justice  Savage,  in  Smith  v.  Luce  (14  Wend., 
237),  "  he  must  be  satisfied  judicially^  and  has  no  right  to  be 
satisfied  unless  upon  legal  proof."  This  case  affords  a  good 
illustration  of  the  necessity  of  reqiiiring  a  strict  compliance  with 
the  statute  to  prevent  an  abuse  of  this  process,  for  the  defendant, 
•upon  the  return  of  the  attachment,  offered  an  aflBdavit,  which  the 
justice  could  not  receive,  to  show  that  three  or  four  days  before  the 
attachment  issued,  he  had  rented  a  store  and  dwelling-house  in 
another  part  of  the  city,  and  that  he  had  removed  the  most  of  his 
goods  to  the  store,  when  they  were  seized  upon  the  attachment. 
As  the  whole  proceeding  is  ex  parte,  and  the  defendant  cannot 
move  to  discharge  the  attachment  upon  counter-proof,  the  affidavit 
must  disclose  facts  from  which  the  legal  and  logical  conclusion 
would  be,  that  the  defendant  meant  to  remove  property  from  the 
county  with  the  fraudulent  intent  specified  by  the  statute,  and  the 
existence  of  any  such  intent,  or  of  a  design  to  remove  any  property 
from  the  county,  is  not  a  necessary  or  presumable  legal  conclusion 
from  men  being  engaged  in  packing  up  the  goods  of  his  store, 
having  the  previous  day  removed  his  family,  which  is  in  substance 
all  that  appears  by  the  affidavit.  The  affidavit,  in  accordance 
with  the  ruling  in  numerous  cases,  was  wholly  insufficient.  {Con- 
nett  V.  Lascelles,  20  Wend.,  77 ;  Miller  v.  Bri/nkerhoff,  4  Denio, 
120 ;  Matter  of  Faulkner,  4  Rill,  598 ;  Tallmam,  v.  Bigelow,  10 
Wend.,  420 ;  Yosburg  v.  Welch,  11  Johns.,  175  ;  Brown  v.  Hinch- 
man,  9  ib.,  75  ;  Ma  parte  Haynes,  18  Wend.,  611 ;  Stewart  v. 
Brown,  16  Ba/rb.,  367 ;  Staples  v.  Fairchild,  3  Gomst.,  41 ; 
Costellanoes  v.  Jones,  1  Seld.,  164.) 

It  is  doubtful,  moreover,  whether  the  warrant  was  sufficient, 
as  it  did  not  set  forth  the  ground  upon  which  it  was  issued ;  but 
it  is  not  necessary  to  pass  upon  that  question. 
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SUPEEME  COUET. 

Williams  v.  Baknaman. 
(19  AU.  Pr.,  69.    Decided  1865.) 

An  affidavit  setting  forth  that  the  defendants  are  "  justly  indebted  "  to  the  plain- 
tiff "  on  a  demand  arising  upon  keeping  their  horses,"  is  sufficient  to  warrant 
the  inference  that  the  demand  suedfor  arose  "  upon  contract,  express  or  implied," 
and  that  the  statement  "justly  indebted"  in  effect  describes  a  demand  arising 
upon  contract,  for  that  is  the  legal  import  of  the  term  "  indebted." 

An  attachment  bond  held  not  defective  where,  in  the  body  of  it,  the  name  of  the 
surety  was  wholly  omitted,  but  was  plainly  subscribed  for  the  purpose  of 
becoming  surety,  and  not  as  a  witness,  and  the  justice  approved  such  surety 
as  "  the  security  in  the  bond." 

An  attachment  bond  does  not  require  two  sureties  ;  the  language  of  the  statute 
is,  "  a  bond  with  sufficient  surety  to  be  approved,"  &c. 

Where  the  constable  omits  to  date  his  return  to  an  attachment,  such  date  may  be 
shown  by  the  oath  of  such  officer,  or  from  the  docket  of  the  justice. 

The  return  of  an  attachment  by  the  officer,  which  states  that  the  defendant  can- 
not be  found  in  the  eoynty,  jnust  also  state  that  the  copy,  of  the  attachment  and 
inventory  was  left  with  the  person  in  whose  possession  the  goods  were  found, 
or  else  it  will  be  defective.  In  a  legal  sense,  property  is  not  attached  until  all 
the  acts  have  been  done  by  the  officer  required  by  law  to  constitute  a  service 
of  the  attachment. 

The  statement  of  the  service  of  a  copy  of  the  attachment  and  inventory  upon 
the  wife  of  the  defendant  is  not,  of  itself,  sufficient,  where  he  cannot  be  found 
in  the  county  ;  it  should  also  state  that  she  was  the  person  in  whose  possession 
the  goods  were  found.    Per  Grovbr,  J. 

The  following  opinion  was  delivered  by  the  justice  denying  the 
motion  of  the  plaintiff  for  a  new  trial  at  special  term. 

G-eo.  W.  Cothran,  for  plaintiff. 

L.  L.  Lewis,  for  defendant. 

Daniels,  J.  The  plaintiff  moves  for  a  new  trial  in  this  cause, 
upon  the  ground  that  the  verdict  of  the  jury  is  against  evidence, 
and  also  that  certain  rulings  of  the  court,  as  to  the  admission  and 
effect  of  evidence  given  by  the  defendant,  were  erroneous. 

The  action  was  brought  to  recover  for  the  wrongful  conversion 
of  property  seized  and  sold  under  attachment  proceedings  insti- 
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tuted  in  favor  of  the  defendant  against  the  plaintiff  and  another, 
before  a  justice  of  the  peace  in  Niagara  county,  on  the  ground  that 
the  defendants  in  those  proceedings  were  not  residents  of  that 
county.  Upon  the  trial,  the  principal  question  of  fact  litigated 
was  whether  a  demand  of  the  property  was  made  by  the  plaintiff 
before  the  attachment  suit  was  commenced.  On  that  the  evidence 
conflicted.  But  the  preponderance  in  favor  of  the  plaintiff  is  not 
so  great  as  to  justify  an  interference  with  the  verdict  for  that 
reason.  That  was  a  question  of  fact  for  the  consideration  of  the 
jury ;  and  their  finding  cannot  be  disturbed,  although  the  court 
might  deem  the  conclusion  they  came  to  not  as  fully  warranted  as 
a  different  finding  would  have  been. 

The  defendants  relied  upon  the  proceedings  in  the  attachment 
suit  as  a  defense  to  this  action  ;  and  for  that  purpose  they  were 
proved  and  read  in  evidence. 

In  the  afiSdavit  presented  to  the  justice,  and  upon  which  the 
attachment  was  issued,  the  defendant  swears  "  that  James  Williams 
and  Samuel  Peters  are  justly  indebted  to  him  on  a  demand  arising 
upon  keeping  their  horses."  This  is  urged  as  being  so  far  defective 
as  to  prevent  the  justice  from  acquiring  jurisdiction. 

In  order  to  warrant  the  issuing  of  an  attachment,  the  statute 
requires  that  the  demand  sued  for  shall  be  one  "  arising  upon  con- 
tract, express  or  implied,"  &c.  (3  E.  S.,  462,  §§  212-218.)  While 
it  is  not  specifically  stated  that  the  demand  mentioned  arose  upon 
contract,  there  is  sufficient  contained  in  the  affidavit  from  which 
that  can  fairly  be  inferred.  It  is  stated  that  the  defendants  are 
"  justly  indebted  "  for  "  keeping  their  horses."  In  effect,  this 
describes  a  demand  arising  upon  contract ;  for  that  is  the  legal 
import  of  the  term  "indebted."  (3  Blaokstone's  Com.,  154;  Mat- 
ter of  Denny,  2  Mill,  220.)  It  is  sufficient  that  the  affidavit  tends 
to  establish  such  a  demand.     {Miller  v.  Brinkerhoff,  4  Denio,  120.) 

The  plaintiff  also  claims  that  the  bond  given  on  the  issuing  of 
the  attachment  is  defective  for  two  reasons — first,  that  it  is  without 
a  surety ;  and  secondly,  that  the  statute  requires  two  sureties.  The 
body  of  the  bond  wholly  omits  the  name  of  any  surety.  But  the 
name  of  C.  S.  Hawley  was  plainly  subscribed  for  the  purpose  of 
becoming  surety,  and  not  for  the  object  of  witnessing  the  execution 
of  it  by  the  plaintiff  in  the  action.  The  justice  so  regarded  it, 
and  approved  of  him  as  "  the  security  in  the  bond." 
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The  attachment  was  issued  under  the  non-imprisonment  act, 
which  requires  that  a  bond  shall  be  given  "  with  such  sureties,  and 
upon  such  condition,  as  is  required  in  section  twenty-nine  "  of  the 
article  of  the  Revised  Statutes  therein  referred  to.  (3  H.  S.,  Btk 
ed.,  463,  §  217.)  The  section  thus  referred  to  provides  that  the 
"  applicant  shall  execute  to  the  defendant  a  bond  with  sufficient 
surety,  to  be  approved  by  "  the  justice.  {lb.,  431,  §  27.)  The 
section  of  the  non-imprisonment  act  does  not  require  "sureties"  in 
the  bond,  but  such  sureties  as  are  required  to  justify  on  attachment 
under  the  previous  provisions  of  the  Revised  Statutes,  which  do 
not  require  sureties,  but  "  sufficient  surety."  This  language  is 
satisfied  by  one  surety  with  the  applicant,  who  in  this  case  executed 
the  bond. 

The  remaining  objections  to  the  proceedings  arise  upon  the 
return  of  the  constable  to  the  attachment.  He  does  not  state  when 
he  served  the  attachment,  and  has  not  dated  his  return.  But  the 
docket  of  the  justice  shows  that  the  attachment  was  returned  the 
same  day  it  was  issued.  He  also  swears  that  such  was  the  fact. ' 
This  disposes  of  that  objection,  for  the  attachment  as  a  matter  of 
fact  must  necessarily  have  been  served  a  sufficient  time  before  the 
return-day  to  constitute  a  compliance  with  the  terms  of  the  statute, 
as  it  was  returned  served  to  the  justice  the  same  day  it  was  issued. 
But  if  that  had  not  appeared  as  a  matter  of  fact,  it  is  at  least 
doubtful  whether  the  objection  could  now  be  maintained  against 
the  validity  of  the  proceedings.  (IToose  v.  Sherrill,  16  Wend.,  34 ; 
Bromley  v.  Smith,  2  Hill,  517.) 

The  constable,  in  his  return  to  the  attachment,  states  that  he 
"  left  a  copy  of  the  attachment  with  Barnaman's  wife  at  Martins- 
ville, as  the  defendants  cannot  be  found  in  this  county."  He  does 
not  certify  that  he  found  the  property  in  her  possession,  or  that  he 
delivered  to  her  an  inventory  of  the  property  attached.  In  these 
respects  the  return  is  defective,  but  whether  fatally  so  when  the 
objection  is  made  against  the  use  of  the  proceedings  in  another 
action,  is  not  entirely  clear. 

The  non-imprisonment  act  requires  the  return,  "  in  addition  to 
what  is  now  required,"  to  "  state  specifically  whether  such  copy 
(of  the  attachment)  was  or  was  not  personally  served."  (3  H.  S., 
5ih  ed.,  463,  §  218.)  This  does  sufficiently  appear  from  the  return 
made,  although  it  is  not  so  declared  in  words.    It  is  shown  argu- 
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mentatively ;  for  as  the  defendants  conld  not  be  found  in  the  county, 
personal  service  of  the  attachment  could  not  be  made  upon  them. 
( Van  Kirh  v.  Wilds,  11  Barb.,  524r-5 ;  Bosenfield  v.  Eowa/rd,  15 
Ba/rb.,  546.) 

As  it  was  not  personally  served,  and  the  defendants  were  not 
residents  of  the  county  of  Niagara,  it  was  the  officer's  duty  to  leave 
a  copy  of  the  attachment,  and  of  the  inventory  of  the  property 
seized  under  it,  "  with  the  person  in  whose  possession  "  he  found 
the  property.  (3  B.  S.,  6th  ed.,  431,  §  29.)  He  is  also  required  to 
make  "  a  return  of  all  his  proceedings  in  writing,  subscribed  by 
him,  with  a  copy  of  the  inventory  of  the  goods  attached,  certified 
by  him."    {Ih.,  432,  §  33.) 

This  makes  it  his  duty  to  state  in  his  return,  where  such  is  the 
fact,  that  he  did  leave  a  copy  of  the  inventory  and  a  copy  of  the 
attachment  with  the  person  in  whose  possession  he  found  the  pro- 
perty. But  the  statement  of  these  matters  in  the  return  of  the 
^officer  does  not  seem  to  be  required  as  the  foundation  of  any  sub- 
sequent proceedings  on  the  part  of  the  justice,  or  on  the  part  of 
the  plaintiff  in  the  action ;  for  the  summons,  which  is  the  next 
step  in  the  action,  is  to  be  issued  when  it  appears  "  by  the  return 
that  property  was  attached,  and  that  a  copy  of  sucli  inventory  and 
attachment  was  not  personally  served."  (3  B.  S.,  5th  ed.,  463, 
§  220.)  If  the  defendant  does  not  appear,  and  those  matters  are 
shown  by  the  return,  it  is  the  duty  of  the  justice  to  issue  the  sum- 
mons ;  and  if  that  is  returned,  "  that  the  defendant  cannot  be 
found  after  diligent  inquiry,"  then  the  justice  shall  proceed  to 
hear  and  determine  the  cause. 

It  will  be  seen,  therefore,  from  this  examination  of  the  statute, 
that  while  the  officer  is  required  to  return  all  his  proceedings,  the 
subsequent  action  of  the  justice  is  made  to  depend  entirely  upon 
two  circumstances  which  must  be  shown  in  the  return.  Those  are 
the  attachment  of  property  and  the  failure  to  make  personal  service 
of  the  process  upon  the  defendant.  The  object  of  the  statute 
requiring  the  officer  to  return  the  other  proceedings  taken  by  him 
under  the  attachment,  must  therefore  be  to  supply  evidence,  under 
his  hand  and  official  oath,  that  in  all  the  other  particulars  its  terms 
have  been  complied  with ;  for  as  the  return,  in  other  respects  than 
those  mentioned,  does  not  constitute  the  foundation  of  further  pro- 
ceedings in  the  action,  it  merely  supplies  evidence  that  the  direc- 
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tions  of  the  statute,  as  to  the  service  of  the  process,  have  been  all 
observed.  If  the  statute  required  that  the  justice  should  have 
evidence  before  him,  in  the  constable's  return,  that  a  copy  of  the 
attachment  and  inventory  had  been  left  with  the  person  in  whose 
possession  the  property  was  found,  before  he  could  proceed  further 
with  the  action,  then  it  would  become  a  matter  of  jurisdiction, 
rendering  his  proceedings,  without  such  evidence,  a  nullity.  But 
as  it  does  not,  such  evidence  is  only  important  to  show  that  the 
service  made  was,  in  all  respects,  regular.  Where  the  return  of 
the  oflScer  is  defective  in  these  respects,  the  judgment  would 
undoubtedly  be  reversed  upon  appeal ;  .for,  by  the  express  terms 
of  the  statute,  the  appeal  must  be  heard  upon  the  return  of  the 
justice.  There  is  no  way  of  supplying  the  defects  by  proof.  But 
where  the  effect  of  the  proceedings  is  drawn  collaterally  into  con- 
sideration the  question  of  jurisdiction  Ijecomes,  to  some  extent, 
one  of  fact,  which,  in  many  instances,  must,  in  some  measure,  be 
determined  by  evidence.  It  is  not  to  be  supposed  that  such  evi- 
dence can  be  supplied  where  the  law  requires  a  written  aifidavit  of 
certain  facts,  or  a  return  in  writing  of  certain  matters,  as  the 
foundation  of  the  proceeding  to  be  taken ;  but  only  where  the 
matters,  which  it  is  the  duty  of  the  officer  to  return,  are  of  a  col- 
lateral nature,  constituting  evidence  of  the  regularity  of  the  service 
as  distinguished  from  that  which  is  indispensable  to  the  exercise  of 
jurisdiction.  Even  in  those  matters,  if  the  officer  certifies  them  in 
his  return,  that  is  generally  conclusive  between  the  parties.  It 
"  becomes  evidence  which  the  law  will  not  allow  to  be  contradicted. 
But  where  that  evidence  is  not  furnished  by  the  return,  there  does 
not  appear  to  be  any  well-founded  objection  to  proving  it  as  a  fact, 
where  it  becomes  proper  to  do  so,  for  the  purpose  of  sustaining  the 
validity  of  the  proceedings."  Such  seems  to  have  been  the  opinion 
of  Bronson,  J.,  in  the  case  of  Barnes  v.  Harris  (4  Comst.,  385), 
and  of  Allen,  J.,  in  Eeno  v.  Pindar  (20  N.  Y.,  304). 

If  the  justices  proceedings  can  be  maintained  without  it,  then  the 
evideace  can  do  no  harm.  For  it  is  an  errof  that  could  not  by 
possibility  work  an  injury  to  the  plaintiff. 

The  return  of  the  officer  on  the  summons  fully  complied  with 
the  statute.  And  the  additional  evidence  given  by  him  as  a  wit- 
ness, showing  its  correctness  as  a  matter  of  fact,  though  not  proper, 
could  do  no  possible  harm  to  the  plaintiff.     The  evidence  given  by 
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the  constable  showed  a  proper  service  of  the  inventory  and  copy- 
attachment  upon  Barnaman's  wife.  For  that  purpose  she  must  be 
deemed  to  have  the  possession  of  the  property  kept  in  her  hus- 
band's stable,  when  he  is  absent  from  home,  as  he  was  in  this  case. 
He  was  an  inn-keeper,  and  she  is  to  be  presumed  to  have  charge 
of  his  affairs  and  control  of  his  household  during  his  absence :  par- 
ticularly as  no  other  person  was  shown  to  be  about  the  premises 
actually  invested  with  such  charge  and  control,  besides  her.  (See 
cases  cited  in  note  69,  part  2,  Cow.  &  HilVs  notes,  T5.) 

The  motion  for  a  new  trial  must  be  denied. 

Tlie  following  is  the  opinion  of  the  General  Term  upon  the 
appeal  of  the  plaintiff  from  the  order  entered  pursuant  to  the  fore- 
going opinion,  and  from  the  judgment  entered  on  the  verdict. 

By  the  Court,  Geovee,  P.  J.  The  motion  for  a  new  trial  upon 
the  ground  that  the  verdict  was  against  evidence,  was  properly 
denied.  The  only  material  question  of  fact  litigated  upon  the  trial 
was,  whether  the  plaintiff  demanded  the  horses  of  the  defendant 
before  they  were  seized  by  the  constable  upon  the  attachment. 
Upon  this  the  evidence  was  conflicting,  and  there  was  no  such  pre- 
ponderance against  the  verdict  as  to  justify  setting  it  aside  upon 
that  ground. 

Numerous  exceptions  were  taken  to  the  ruling  of  the  judge  in 
regard  to  the  validity  of  the  attachment,  the  proceedings  prelimi- 
nary to  its  issue,  and  the  intermediate  proceedings  to  the  judgment 
rendered  by  the  justice.  I  shall  only  examine  the  exception  relat- 
ing to  the  return  made  by  the  constable,  of  the  service  of  the 
attachment,  as  I  think  it  clear  that  all  the  others  were  correctly 
decided  by  the  judge  at  special  term  for  the  reasons  assigned  in  the 
opinion  there  given — except  the  one  in  question,  and  that  relating 
to  the  proof  given  upon  the  trial,  in  aid  of  the  return ,  of  what  the 
constable  in  fact  did  in  serving  the  attachment.  The  return  is  as 
follows  :  "  By  virtue  of  the  within  attachment,  I  have  seized  and 
taken  the  following  property — -one  span  of  bay  horses  or  ponies; 
and  made  and  left  a  copy  of  the  said  attachment  with  Barnaman's 
wife  at  Martinsville,  as  the  defendant  cannot  be  found  in  this 
county." 

The  attachment  was  issued  under  the  provisions  of  the  non-im- 
prisonment act.     The  36th  section  of  that  act  provides  that  every 
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attachment  issued  pursuant  to  its  provisions  shall  be  served  in  the 
manner  provided  for  the  service  of  attachments  issued  pursuant  to 
the  provisions  of  the  Eevised  Statutes  ;  except  that  if  the  defendant 
can  be  found  in  the  county,  the  copy  of  such  attachment  and 
inventory  shall  be  served  upon  him  personally,  instead  of  leaving 
the  same  at  the  place  provided  by  such  statute.  This  return 
showed  sufficiently  clearly  that  the  attachment  had  not  been  per- 
sonally served,  as  it  could  be  legally  served  in  the  county  only,  and 
the  return  states  that  the  defendant  could  not  be  found  therein. 

The  Eevised  Statutes  (2E.  S.,  231,  §  31)  provide  that  the  copy 
of  attachment  and  inventory  duly  certified  must  be  left  at  the 
defendant's  last  place  of  residence ;  or  if  he  had  no  place  of  resi- 
dence in  the  county,  with  the  person  in  whose  possession  the  goods 
are  found. 

In  this  case  the  defendant  not  being  found  in  the  county,  and 
having  no  place  of  residence  therein,  the  law  requires  that  the 
copy  of  attachment  and  inventory  should  be  left  with  the  person 
in  whose  possession  the  goods  were  found.  This  the  return  failed 
to  show.  By  no  intendment  can  it  be  understood  that  Mrs.  Bar- 
naman  had  any  possession  or  control  of  the  property  attached,  or 
had  anything  to  do  with  it. 

The  opinion  of  the  learned  justice  at  special  term  concedes  that 
the  return  is  defective  in  this  particular,  but  the  judge  arrives  at 
the  conclusion  that  these  matters  need  not  be  stated  as  the  founda- 
tion of  further  proceedings  by  the  justice.  This  conclusion  is 
based  upon  the  clause  of  the  statute  which  provides  that  when  it 
shall  appear  by  the  return  that  the  property  has  been  attached, 
and  that  a  copy  of  the  inventory  and  attachment  were  not  person- 
ally served,  and  the  defendant  fails  to  appear,  the  justice  shall 
issue  a  summons,  &c.  That  all  the  above  requisites  did  appear 
from  the  return  in  this  case ;  and,  therefore,  it  was  held  that  the 
justice's  proceedings  were  valid,  and  constituted  a  defence  to  this 
action. 

I  am  unable  to  bring  my  mind  to  assent  to  this  conclusion.  I 
think  the  true  meaning  of  its  "appearing  from  the  return  that 
property  has  been  attached"  is,  that  the  attachment  had  been 
served  in  the  manner  required  by  law.  In  other  words,  that,  in  a 
legal  sense,  property  is  not  attached  until  all  the  acts  have  been 
done  by  the  officer  required  by  law  to  constitute  a  service  of  the 
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attachment.  Should  a  constable  simply  seize  property  by  virtue 
of  an  attachment,  and  do  nothing  further  by  way  of  completing 
the  service,  or  attempt  to  complete  it,  I  think  he  could  not  justify 
detaining  the  property  seized. 

This  construction  secures  and  eifectuates  the  evident  design  of 
the  legislature  in  requiring  the  service  of  the  inventory  and  copy 
of  attachment,  while  the  rule  adopted  at  the  special  term  defeats 
it.  That  design  was  to  bring  notice  of  the  proceedings  to  the 
defendant,  to  enable  him  to  defend  against  them. 

It  follows,  that  the  return  made  by  the  officer  did  not  justify 
further  proceedings  by  the  justice. 

To  obviate  the  difficulty,  proof  was  given  by  the  defendant 
showing  that,  in  point  of  fact,  the  person  with  whom  the  inventory 
and  copy  of  attachment  were  left  had  in  fact  the  possession  of  the 
property  at  the  time  of  service.  I  think  the  plaintiff's  exception 
to  this  proof  was  well  taken. 

The  statute  requires  the  officer  to  return  his  proceedings  in 
writing.  The  authority  of  the  justice  depends  alone  upon  this 
return.  He  is  not  authorized  to  receive  any  other  proofs  of  the 
facts.  "When  the  proceedings  are  called  in  question  in  any  other 
court,  they  must  be  determined  by  the  facts  appearing  before  the 
justice.  No  one  will  question  but  that  this  is  so  upon  an  appeal 
from  the  judgment.  If  not  so  when  called  in  question  collaterally 
in  another  court,  it  would  present  the  anomaly  of  sustaining  the 
judgment  upon  facts  into  which  the  justice  had  no  right  to  inquire, 
and  upon  evidence  that  he  was  not  authorized  to  receive.  Such  a 
rule  would  lead  to  much  difficulty  in  determining  whether  justice's 
judgments  were  valid  or  not.  The  true  rule  prevents  all  difficulty 
by  determining  the  question  by  the  proceedings  before  the  justice. 

The  judgment  and  order  appealed  from  should  be  reversed,  and 
a  new  trial  ordered,  costs  to  abide  event.        ' 

Maevin,  J.,  concurred. 

Daniblls,  J.,  dissented. 
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COUET  OF  COMMON  PLEAS. 

Tatloe  v.  Best  and  others. 
(25  Fng.  L.  <&  Eq.,  383.    Bedded  18B4:.) 

A  councillor  of  legation  of  a  foreign  sovereign  having  tlie  charge  of  the  execu- 
tive of  the  legation,  under  the  direction  of  the  Minister  Plenipotentiary,  and 
who,  in  the  absence  of  the  minister,  acts  as  chargS  d'affaires  is  "a  public  min- 
ister of  a  foreign  prince  "  and  may  claim  the  privileges  of  an  ambassador. 

An  ambassador,  voluntarily  appearing  in  an  action  against  himself  and  others  as 
joint  contractors,  thus  submitting  to  the  jurisdiction  of  the  court,  cannot  have 
the  proceedings  set  aside,  or  the  action  stayed  against  him,  on  the  ground  that 
he  is  privileged  from  suit  as  an  ambassador,  where  no  step  has  been  taken  to 
interfere  with  his  property  or  person  by  the  plaintiff. 

Can  an  ambassador,  in  inmtum,  be  sued  in  this  country,  when  process  is  not 
against  his  person  or  property  ? 

Where  the  privilege  of  ambassador  attaches,  such  privilege  is  not  lost  by  his 
being  engaged  in  trade. 

The  plaintiff  in  this  case  is  called  upon  to  show  cause  why  all 
proceedings  in  this  action  should  not  be  stayed  and  set  aside,  or 
why  the  name  of  Charles  Dronet,  one  of  the  defendants,  should 
not  be  struck  from  the  record.  The  defendant  Dronet  wa?  sued 
as  one  of  the  directors  of  "  The  Royal  Nassau  Sulphate  of  Bary- 
tes  Mining  Company."  The  defendant  claims  that  he  is  "the 
duly  appointed  councillor  of  legation  of  his  Majesty  the  King  of 
the  Belgians  at  the  Court  of  St.  James's,  and  that  he  has  full 
charge  of  the  executive  of  the  said  legation,  subject  to  the  direc- 
tions of  his  excellency,  M.  Van  de  Weyer,  the  minister  plenipo- 
tentiary, and  that  in  the  absence  of  M.  Yan  de  Weyer  he  is 
required  to  act,  and  has  acted,  as,  charge  d'c^aires  to  his  said 
Majesty  at  the  said  court." 

Jeetis,  C.  J.  In  this  case,  which  was  argued  yesterday,  the 
court  took  time  to  consider  the  arguments  which  were  adduced, 
-and  having  so,  done,  I  am  of  opinion  that  the  rule  ought  to  be  dis- 
charged. There  is  no  doubt  in  this  case  that  the  applicant  M. 
Dronet,  fills  the  character  of  minister,  to  which  the  privilege  con- 
tended for  attaches  ;  and  I  think  it  is  equally  clear  that  what  has 
been  urged  by  Mr.  Pearson,  Jias  no  application  whatever  in  a  case 
like  this — namely,  that  if  the  privilege  attach,  as  it  undoubtedly 


222  TATLOE  V.  BEST. 

does  attacli,  to  the  character  of  minister,  in  the  case  of  a  minister 
it  is  not  interfered  with  or  abandoned  by  the  circumstance  of  trad- 
ing, as  would  be  the  case  if  the  claim  was  set  up  in  respect  of 
being  in  the  service  of  the  ambassador,  within  the  provisions  of 
the  statute.  If  an  ambassador  or  minister  violates  the  character 
in  which  he  is  delegated  to  this  country,  by  entering  into  com- 
mercial transactions,  that  is  a  question  between  the  country  to 
which  he  is  sent  and  the  country  from  which  he  is  sent,  but  he 
does  not  thereby  lose  any  privilege  to  which  he  may  be  entitled, 
the  privilege  being  a  general  privilege,  and  the  limitation  attached 
to  the  privilege  by  reason  of  trading  being  confined  by  the  statute 
of  Ann  to  the  case  of  the  servant  of  the  ambassador. 

I  am  reminded  that  the  case  reported  and  referred  to — jSar- 
huifs  case,  in  the  time  of  Lord  Chancellor  Talbot — is  an  authority 
on  that  subject.  Admitting,  therefore,  that  the  applicant  is  a 
person  entitled  to  the  general  privilege,  which  he  has  not  lost  by 
any  trading  speculations  into  which  he  may  have  entered,  the 
question  is,  whether  he  is  entitled,  under  all  the  circumstances,  to 
the  privilege  which  he  now  claims.  No  case  has  been  cited  to 
show,  that  not  only  no  process  against  the  person  or  the  goods  can 
be  available  against  the  person  or  goods  of  an  ambassador  or  min- 
ister, but  that  an  application  in  the  present  form — namely,  an 
application  to  stay  all  the  proceeding — is  available  in  the  courts 
of  this  country.  , 

On  the  contrary,  on  an  examination  of  what  can  be  found  upon 
the  subject,  it  would  seem  that  in  the  case  of  servants — and  the 
same  principle  must  apply  with  reference  to  principal  officers — the 
practice  has  been,  not  to  stay  all  proceedings,  but  to  relieve  the 
person  of  the  servant  of  the  ambassador  from  the  vexation  of  ser- 
vice or  of  bail ;  and  the  applications  have  hitherto  been,  so  far  as 
I  can  understand  them,  to  discharge  the  arrest,  where  the  party 
has  been  arrested,  on  entering  a  common  appearance. 

The  case  referred  to  in  the  course  of  the  argument,  by  my  bro- 
ther Williams,  cited  in  Comyn's  Digest,  and  reported  in  2  Mod. 
(which,  in  fact,  is  8  Mod.),  namely,  the  case  of  Crosse  v.  Talbot, 
8  Mod.,  288,  recognizes  the  old  principle.  That  case  was  a  motion 
on  behalf  of  the  defendant  to  set  aside  a  bail  bond  given  upon  his 
arrest,  and  that  common  bail  be  accepted  for  him,  and  he  obtained 
a  rule  to  show  cause ;  and  the  rul^  was  ultimately  discharged, 
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upon  the  ground  that  he  did  not  bring  himself  strictly  within  the 
privilege  as  the  servant  of  an  ambassador.  The  court  held  he 
ought  to  be  a  domestic  servant,  and  really  exercise  the  duties  of 
his  office ;  the  being  a  mere  nominal  servant  was  not  sufficient ; 
and  they  discharged  the  rule  ;  and  the  reporter  adds  :  "  A  great 
many  cases  have  since  been  determined  upon  the  same  principle ; 
but  it  was  in  those  cases  held  that  the  idea  of  a  domestic  servant 
was  not  confined  to  his  living  in  the  foreign  minister's  house,  pro- 
vided he  is  a  real  servant,  and  actually  performs  the  service." 
Therefore,  the  reporter  adds,  so  far  as  liis  knowledge  went,  that  a 
great  many  cases  had  been  determined  in  the  form  of  that  appli- 
cation, which  application  was  not  to  stay  all  proceedings,  but  to 
discharge  the  bail  bond  on  entering  a  common  appearance,  so  as 
to  allow  the  proceedings  to  go  on.  I  mention  this  merely,  with- 
out reference  to  the  general  principle  of  the  case,  but  as  to  the 
form  of  application. 

There  is  no  case  that  has  been  produced  to  the  court  of  an  appli- 
cation to  stay  proceedings  where  the  personal  liberty  of  the  appli- 
cant has  not  been  interfered  with ;  and  further,  I  am  aware  of  no 
case  in  which,  an  action  having  been  brought  against  several 
defendants,  after  the  case  has  advanced,  as  this  has,  up  to  the 
period  of  trial,  it  has  been  allowed,  upon  the  application  of  one 
defendant  to  stay  all  proceedings ;  because,  if  that  were  so,  it 
would  necessarily  follow  that  all  the  other  defendants  would  have 
been  put  to  considerable  expense  to  no  purpose,  for  the  proceed- 
ings would  have  to  be  commenced  de  novo,  and  what  has  been 
expended  in  the  progress  of  the  suit  would  be  utterly  useless.  At 
all  events,  it  is  sufficient  to  say,  I  am  not  aware,  in  my  practice,  of 
any  such  application  having  been  made. 

But  without  considering  the  form  of  the  motion,  it  seems  to  me, 
under  the  circumstances,  that  the  rule  ought  to  be  discharged 
upon  the  merits  of  the  case.  It  is  an  action  against  four  defend- 
ants; the  writ  is  sued  out  against  Dronet  as  one  of  the  joint  con- 
tractors. There  is  no  doubt  the  plaintiflF  was  bound  in  the  first 
instance  to  sue  all,  or  he  would  have  been  subject  to  a  plea  in 
abatement,  and  thei  other  defendants  would  have  contested  the 
point  of  jurisdiction  without  minding  whether  Dronet  was  the 
subject  of  the  suit  or  not.  The  writ  being  issued,  nothing  is  done 
to  interfere  with  the  free  exercise  of  the  minister's  functions,  or 
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with  his  comfort  or  dignity  in  this  country  ;  but  knowing  or  appre- 
hending a  writ  is  to  be  issued,  he  gives  instructions  to  an  attorney 
in  whom  he  has  confidence,  to  write  to  the  attorney  for  the  plain- 
tiff to  ask  if  a  writ  is  to  be  issued  ;  and  if  it  is,  then  begging  that 
that*  writ  may  be  sent  to  him ;  therefore  soliciting  the  action 
against  hira,  and  entering  voluntarily  an  appearance ;  thus  volun- 
tarily submitting  to  the  jurisdiction  of  the  court.  Now,  it  seems 
to  me  that,  under  these  circumstances,  he  cannot  now  be  allowed 
to  complain  that  a  suit  has  been  instituted  against  him;  and  I 
think,  by  analogy,  if  it  be  necessary,  from  what  has  been  cited 
from  the  various  jurists,  this  proceeding  might  be  sustained. 

It  is  contended,  and  perhaps  it  is  undoubted,  that  an  ambassa- 
dor or  a  minister  has  a  privilege  from  suit,  or  at  all  events  from 
such  suits  as  ultimately  result  in  the  taking  of  his  person,  or  of 
his  goods  necessary  to  his  estate  or  comfort ;  and  in  irwitum  or 
involuntarily,  you  cannot  compel  him  to  enter  into  litigation  in  a 
country  in  which  he  is  resident ;  but  it  is  admitted  by  all  foreign 
jurists,  that  where  suits  can  be  founded  without  attacking  the  per- 
sonal liberty  or  comfort,  or  interfering  with  the  personal  privileges 
of  the  individual,  you  may  proceed.  And  various  passages  were 
cited  from  the  works  referred  to  yesterday,  to  show  that,  in 
countries  where  the  civil  law  prevails,  and  where  you  can  found 
your  jurisdiction  by  proceeding  in  rem  in  the  first  instance,  the 
action  may  proceed  where  there  are  houses  or  land  that  are 
immovable,  and  may  be  taken  to  found  the  jurisdiction.  So  also, 
where  there  are  movable  goods  unconnected  with  the  comfort  or 
dignity  of  the  minister,  these  can  be  taken  to  found  the  jurisdic- 
tion, and  the  suit  may  proceed.  And  when  you  consider  .what  is 
the  effect  of  the  proceedings,  and  what  ultimately  may  be  done  if 
the  minister  so  chooses,  there  is  little  distinction  between  that 
proceeding  and  the  present ;  because,  although  it  is  perfectly  true 
that  in  countries  where  the  civil  law  prevails,  you  may  proceed  by 
attachment  or  writ,  and  thus  incidentally  establish  the  means  of 
litigation  between  the  pfirti.es  without  interfering  with  the  person 
of  the  defendant,  yet  if  the  defeAdant  chposes,  for  the  purpose  of 
protecting  his  goods,  or  investigating  the  q,uestipn,  to  appear,  his 
suit,  which  was  originally  m  rem,  is  converted  into  a,  suit  mjter- 
sonam;  and  it  .is  a  daily  practice  in  Scotland  that  goods,  ,wJtdch 
originally  were  taken  for  the  mere  purpose  of  founding  the  juris- 
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diction,  have  been  held  as  a  pledge  or  security  for  the  fruits  of  the 
judgment,  if  the  judgment  was  ultimately  obtained.  If,  therefore, 
yon  have  a  writ  in  Holland  or  elsewhere,  and  commence  your  suit 
by  taking  goods  to  found  the  jurisdiction  upon,  the  minister,  if  he 
pleases,  may  come  in  and  convert  the  suit  into  a  suit  inpersonam, 
and  in  that  case  cannot  object  to  any  exercise  of  authority  against 
him.  It  seems  to  be  clear  from  the  works  referred  to,  that  there 
seems  no  distinction  between  that  case  and  the  case  at  present 
before  us,  where  the  writ  is  not  even  served  upon  the  party ; 
where  no  step  is  taken  which  interferes  with  the  dignity  of  his  posi- 
tion, or  at  all  to  disturb  his  comfort ;.  but  where  merely  upon  his 
own  application  the  writ  is  issued,  to  which  he  voluntarily  appears, 
and  voluntarily  submits  to  the  jurisdiction  of  the  court.  It  seems 
to  me,  on  that  ground,  this  rule  ought  to  be  discharged. 

I  am  not  at  all  affected  by  what  was  urged  strongly  by  Mr. 
Willes,  that  this  being  a  privilege  of  .his  master  or  sovereign,  it 
cannot  be  abandoned ;  because  when  you  come  to  examine  the 
authorities  referred  to  on  the  matter,  they  are,  not  that  the  party 
may  not  submit  to  the  jurisdiction  for  the  purpose  of  having  the 
matter  in  dispute  settled  or  investigated  between  the  contracting 
parties,  but  that  the  security  of  the  character  and  the  person  of  the 
ambassador,  or  the  protection  of  his  goods  necessary  to  his  state 
and  comfort,  cannot  be  abandoned  by  any  voluntary  act  of  his 
own  ;  and  by  interfering  with  the  person  of  the  ambassador,  and 
taking  the  goods  necessary  to  his  position,  you  are  attacking  the 
privilege  of  the  master  who  sends  him  to  this  country.  That  is 
not  this  case ;  for  aught  that  appears  here,  this  party  was  so  sued 
for  the  purpose  of  ascertaining  the  liability  of  others,  he  being  a 
necessary  party,  non  constat,  for  aught  that  appears,  anything 
would  have  gone  on  here,  except  to  judgment,  for  the  purpose  of 
enforcing  against  the  other  defendants  their  liability  to  the  plain- 
tiff. If,  as  the  fruits  or  the  result  of  such  judgment,  a  writ  of  _flem 
facias  or  capias  had  been  issued  to  interfere  with  the  goods  or  per- 
son of  the  ambassador  or  minister,  then  the  Statute  of  Anne  would 
have  come  in,  and  this  court  would  have  interfered.  It  seems  to 
me,  under  the  circumstances,  the  court  is  not  called  upon  to  inter- 
fere ;  the  party  has  submitted  to  the  jurisdiction — in  fact,,  haa 
courted  it ;  and  therefore  cannot  have  the  relief  he  seeks. 
16 


226  TAYLOE  V.  BEST. 

Maule,  J.  I  think,  upon  the  ground  that  M.  Dronet,  who 
applies  for  this  rule,  has  voluntarily  appeared  to  the  action,  and 
has  allowed  it  to  go  on  to  a  certain  stage,  the  application  cannot 
be  granted  without  prejudice  to  the  interests  of  the  other  defend- 
ants, as  well  as  of  the  plaintiff.  On  that  ground  I  think  this 
application  ought  to  fail.  It  is  a  grave  question  whether  an 
ambassador  or  public  minister,  which  M.  Dronet  undoubtedly  is,  is 
so  protected  by  his  privilege  as  that  he  is  not  liable  to  any  suit  in 
any  matter  instituted  in  the  dominions  of  this  country,  supposing 
him  to  object  to  the  jurisdiction  of  time  and  place.  That  is  not 
decided  by  any  legal  determination  in  this  country ;  nor  indeed, 
as  far  as  judicial  determinations  go,  do  we  find  that  it  has  been  so 
decided  elsewhere.  With  respect  to  the  case  of  an  application  for 
a  special  remedy  being  given  by  the  third  section  of  the  statute  of 
Anne  to  servants  of  a  minister  or  ambassador,  where  the  servant 
has  been  sued,  there  are  cases  in  which  he  has  been  discharged  upon 
giving  common  bail ;  that  seems  the  extent  of  relief  in  those  cases 
that  he  has  asked  for,  and  it  has  been  granted  to  him ;  whether,  if 
he  had  asked  for  more,  it  would  have  been  granted,  does  not  appear ; 
probably  it  would  not.  But  then  there  is  a  great  distinction 
between  an  ambassador  and  a  domestic  servant  of  an  ambassador ; 
an  ambassador  is  a  person  of  privilege;  the  privilege  of  the 
domestic  servant  of  an  ambassador  is  the  privilege,  not  of  the 
domestic  servant,  but  of  the  ambassador ;  it  is  (I  refer  to  decisions 
here — the  recent  cases  clearly  show  that)  because  the  arrest  of  the 
person  of  the  domestic  servant  of  the  ambassador  might  interfere 
with  the  comfort  and  state  of  the  ambassador  himself  that  the 
servant  has  the  relief ;  where  that  is  not  interfered  with  at  all, 
then  the  ambassador  is  not  interfered  with  by  the  suit ;  and  the 
servant's  privilege  does  not  extend  to  such  a  case,  for  the  servant 
has  no  privilege  except  subordinate  to  and  arising  out  of  the 
privilege  of  the  ambassador.  I  think  the  cases  do  not  determine 
the  point,  and  it  is  one  fit  to  be  properly  and  gravely  considered 
whenever  the  question  shall  properly  arise,  whether  an  ambassador 
is  to  be  liable  to  be  sued  by  process  not  attacking  his  person,  and 
not  attacking  his  goods,  where  by  such  a  process  he  is  to  be  brought 
into  a  court  of  this  country  unwillingly,  and  have  his  rights  deter- 
mined— it  may  be,  to  a  very  great  amount,  and  perhaps  even  to  an 
interference  with  his  comfort.     For  a  man  who  has  a  large  and 
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important  lawsuit,  cannot  stand  by  and  take  no  care  or  thought 
of  it,  and  allow  it  to  be  a  binding  decision  upon  him  ;  and,  there- 
fore, it  is  a  question  whether  the  privilege  is  not  quite  as  extensive 
as  Blackstone,  J.,  and  some  other  authorities  would  show.  That 
is  not  necessary  to  be  decided  here,  because,  whatever  the  extent 
of  the  privilege  may  be,  I  think,  in  a  case  where  a  defendant,  who 
is  sued  with  several  other  persons,  choose  voluntarily  to  appear 
and  to  allow  the  suit  to  go  on  to  a  certain  advanced  stage,  without 
interposing,  and  where  it  does  not  appear  that  the  plaintiff  has  any 
intention  to  interfere  with  the  person  or  property  of  the  applicant, 
but  where  the  suit  may  be  carried  out  to  its  full- effect,  and  have 
entire  execution  without  the  defendant  being  at  all  interfered  with 
either  in  person  or  property,  the  rule  as  to  the  privilege  ought  not 
to  extend,  the  privilege  of  the  ambassador  having  been  put  an  end 
to  by  the  voluntary  act  of  the  defendant  under  the  peculiar  circum- 
stances of  the  case.  I  therefore  agree  with  the  Lord  Chief  Justice 
that  the  rule  must  be  discharged. 

CitEsswELL,  J.,  and  Williams,  J.,  concurred. 

Kule  discharged. 


SUPREME  COUET. 

Claek  v.  L.  a.  G.  B.  Grant. 

(2  Wend.,  257.    Decided  1829.) 

A  party  attending  a  reference  is  entitled  to  privilege  from  arrest;  but  it  extends 
only  to  a  reasonable  time  after  the  hearing. 

Motion  to  discharge  the  defendant  from  arrest.  The  defendant, 
whose  residence  is  in  the  county  of  Orleans,  attended  a  reference 
in  Eochester,  in  the  county  of  Monroe,  in  a  cause  in  which  he  was 
a  party.  The  hearing  before  the  referees  was  closed  on  the  seventh 
day  of  January,  and  a  report  was  made  on  the  ninth  day  of  Janu- 
ary, at  ten  o'clock  in  the  morning.  The  defendant  remained  in 
Eochester  to  hear  the  report  of  the  referees,  and  after  it  was  made, 
was  engaged  with  his  counsel  in  preparing  the  necessary  papers  to 
set  the  same  aside.  At  five  o'clock,  p.  m.,  of  the  ninth  day  of 
January,  he  was  arrested  on  a  ca/pias  at  the  suit  of  the  plaintiff, 
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who  was  the  defendant  in  the  cause  which  had  been  submitted  to 
reference,  and  held  to  bail.  He  moved  to  be  discharged  from  the 
arrest. 

£y  the  Court,  Sutheeland,  J.  A  party  attending  a  reference  is 
entitled  to  privilege,  the  same  as  when  attending  a  trial ;  but  it 
lasts  only  during  the  hearing  and  a  reasonable  time  after  to  enable 
the  party  to  return  to  his  residence.  A  party  might  be  indulged 
in  remaining  to  learn  the  verdict  of  a  jury,  who  cannot  separate, 
after  a  cause  is  committed,  until  they  pronounce  a  verdict.  It  is 
not  so  with  a  report  of  referees.  Kefierees  may  separate,  and  a 
report  may  not  be  made  until  long  after  the  hearing.  The  party 
being  engaged  in  preparing  to  set  aside  the  report,  gives  him  no 
claim  to  be  exempted  from  arrest. 

Motion  denied. 


SUPREME  COUET. 

LoDEE  V.  Phelps. 

(13  Wend.,  46.     Decided  IBS*;) 

K  justice  of  tlie  peace  is  not  authorized  to  issue  a  warrant  against  an  inhabitant 
having  a  family  or  against  a  freeholder,  unless  the  applicant  state  in  the  affi- 
davit upon  which  he  applies  for  such  process, /acte  and  circumstances  shewing 
the  grounds  of  his  application ;  the  mere  allegation  that  he  believes  there  will 
be  danger  of  losing  his  debt  unless  a  warrant  issues,  is  not  enough. 

********** 

Eeeoe  from  the  Monroe  common  pleas.  Loder  sued  Phelps  in 
an  action  of  assault  and  battery,  and  false  imprisonment.  Tlie 
declaration  contained  two  counts  :  in  the  first  the  plaintiff  charges 
that  the  defendant  assaulted  him,  laid  hold  of  him,  pulled  and 
dragged  him  about,  and  struck  him  a  great  many  violent  blows, 
and  obliged  him  to  go  a  great  distance,  to  wit,  fifteen  miles  to  a 
certain  place,  describing  it,  and  there  imprisoned  him,  without  any 
reasonable  excuse  or  probable  cause,  for  a  long  space  of  time,  to 
wit,  forty-eiglit  hours,  &c.  The  second  count  was  substantially 
like  the  first.    The  defendant  pleaded,  1.  The  generalissue ;  2.  A 
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justification  as  to  the  assault  and  imprisonment,  under  and  by 
virtue  of  a  warrant  issued  by  a  justice  of  the  peace,  under  the  act 
giving  jurisdiction  to  justices  of  the  peace  in  certain  civil  suits,  on 
the  application  of  the  defendant  that  he  would  lose  his  debt  unless 
a  warrant  was  granted  to  him  against  the  now  plain tiif;  wherefore 
the  defendant  prayed  judgment  if  the  plaintiff  ought  to  home  or 
mxmhtaimj  his  action  thereof  against  him.,  &c. ;  and  3.  A  plea  simi- 
lar to  the  last.  To  the  two  last  pleas  the  Y>^SiintiS  demurred,  and 
to  the  first  took  issue.  The  common  pleas  adjudged  the  pleas 
demurred  to,  to  be  good,  and  gave  judgment  thereon  for  the  defend- 
ant, and  the  cause  went  to  trial  on  the  issue  of  fact.  On  the  trial, 
the  arrest  of  the  plaintiff  was  proved,  under  a  warrant  put  into  the 
hands  of  a  constable  by  the  defendant.  The  defendant  proved 
that  the  warrant  was  issued  by  a  justice  of  the  peace  on  his  appli- 
cation, and  on  his  making  an  afiidavit  before  the  justice,  in  these 
words :  "  Stephen  M.  Phelps  being  duly  sworn,  deposes  and  says, 
that  he  has,  as  he  supposes,  good  cause  of  action  against  Mitchel 
Loder,  and  that  he  believes  there  will  be  danger  of  losing  the  said 
debt  or  demand,  unless  warrant  issue  forthwith."  The  common 
pleas  charged  the  jury  that  tlie  defendant  had  established  his  justi- 
fication, and  that  he  was  entitled  to  their  verdict.  The  jury  accord- 
ingly found  for  the  defendant ;  on  which  verdict  judgment  was 
entered.     The  plaintiff  sued  out  a  writ  of  error. 

M.  T.  Reynolds,  for  plaintiff  in  error. 

C.  P.  KirMand,  for  defendant  in  error. 

By  the  Court,  Sutherland,  J.  *****  * 
The  warrant  under  which  the  defendant  sought  to  justify  the 
arrest  of  the  plaintiff  was  applied  for  and  issued  under  the  act, 
2  R.  8.,  228,  §  16,  sub.  4,  which  authorizes  the  issuing  of  a  warrant, 
notwithstanding  the  defendant  is  an  inhabitant  of  the  county,  hav- 
ing a  family,  or  a  freeholder  of  the  same  county,  if  it  shaU  appear 
to  the  satisfaction  of  the  justice,  by  the  affidavit  of  the  applicant  or 
of  any  other  witness,  that  the  plaintiff  will  be  in  danger  of  losing 
his  debt  or  demand  unless  such  warrant  be  granted.  It  is,  however, 
provided  by  §  19  of  the  same  act,  "  That  in  all  cases  upon  applica- 
tion for  a  warrant  (except  when  the  suit  shall  have  been  com- 
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menced  by  summons),  the  person  applying  shall  by  affidavit  state 
the  facts  and  circumstances  within  his  hnowledge,  showing  the 
grounds  of  his  application,  whereby  the  justice  may  the  better 
judge  of  the  necessity  and  propriety  of  issuing  such  warrant."  This 
section  must  be  construed  as  qualifying  the  sixteenth  section,  and 
as  prescribing  the  contents  of  the  affidavit,  which  the  applicant 
shall  make  when  he  asks  for  a  warrant.  The  justice  has  no  right 
to  be  satisfied  with  an  affidavit,  in  the  general  terms  employed  in 
this  case;  it  states  no  fact  or  circumstance  whereby  he  could  judge 
of  the  necessity  or  propriety  of  issuing  the  warrant ;  without  such 
specification,  he  had  no  right  or  jurisdiction  to  issue  the  process  ; 
3  Cowen,  206 ;  11  Johns.  E.,  175  ;  12  id.,  257  ;  Gowen^s  Treatise, 
256;  6  Wendell,  4:38  ;  6  Go'wen,  234: ;  and  it  can  afford  no  protection 
to  the  defendant,  who  was  the  party  who  procured  it.  The  court 
below  therefore  erred  in  charging  the  jury  that  the  defendant  had 
made  out  a  good  justification  under  the  warrant.  Not  only  the 
defendant's  special  pleas  therefore  are  bad,  but  the  defense  failed 
under  the  issue  of  fact,  and  the  judgment  bel6w  must  be  reversed. 
Judgment  reversed  ;  venire  de  novo,  &c. 


SUPREME  COURT. 

CoMFOET  V.  Gillespie  and  othees. 

(13  Wend.,  404.     Decided  1835.) 

In  a  proceeding  by  attachment  under  the  act  to  abolish  imprkonment,  &c. ,  &  justice 
cannot  render  judgment  for  a  demand  exceeding  $50. 

The  affidavit,  on  which  the  application  is  made  for  an  attachment,  must  state  that 
the  acts  charged  upon  the  defendant  were  done  with  the  irient  to  defraiid  credi- 
tors, and  the  facts  and  circumstances  relied  on  must  be  set  forth  in  the  affidamt ; 
they  cannot  be  supplied  by  a  mrhal  statement. 

Ceetioeaei  to  a  justice  of  the  peace.  A  judgment  was  rendered, 
by  a  justice  of  the  peace  of  Sullivan  county,  in  favor  of  Gillespie 
and  others,  administrators,  &c.,  of  S.  J.  Barkley,  deceased,  against 
Comfort,  for  $60.33,  besides  $2.87  costs.  By  the  return  to  the 
certiora/ri  sued  out  by  the  defendant,  it  appears  that  the  adminis- 
trators made  application  in  writing  to  the  justice  for  process  by 
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attachment,  and  Gillespie,  one  of  the  plaintiffs,  made  an  affidavit 
that  the  defendant  was  indebted  *to  the  plaintiffs  in  the  sum  of 
$60.41,  over  and  above  all  discounts,  and  that  he  believed  ,that 
Comfort  was  about  putting  his  property  out  of  his  hands.  The 
justice  certified,  that  in  addition  to  such  affidavit,  Gillespie  stated 
verbally,  while  under  examination  at  the  time,  certain  circumstances 
which  induced  him  to  believe  that  Comfort  intended  to  put  his 
property  out  of  his  hands,  to  defraud  his  creditors,  such  as,  &c. ; 
that  such  proof  being  satisfactory  to  him,  he  issued  an  attachment 
against  the  goods  and  chattels  of  Comfort.  He  then  set  forth  the 
return  of  the  attachment,  the  proof  of  indebtedness  exhibited  before 
him,  and  that  he  rendered  judgment  for  the  sums  above  stated.  He 
also  returned  that,  at  the  time  of  the  application  for  the  attach- 
ment, a  hond,  in  the  penal  sum  of  $200,  was  entered  into  by  Gil- 
lespie and  another  person  as  his  surety,  conditioned  to  pay  all 
damages,  &c.,  to  Comfort,  in  case,  &c. ;  in  which  bond  the  attach- 
ment was  recited  to  have  issued  at  the  suit  of  Gillespie  alone, 
instead  of  at  the  suit  of  Gillespie  and  others,  administrators,  &c. 
of  Barkley. 

A.  Dimmick,  for  plaintiff  in  error. 

A.  C.  Niven,  for  defendant  in  error. 

By  the  Court,  Nelson,  J.  The  attachment  in  this  case  appears 
to  have  been  issued  under  the  34th  section  of  the  "  act  to  abolish 
imprisonment  for  debt  and  to  punish  fraudulent  debtors."  Statutes, 
Session  of  1831,  p.  404.  And  it  is  manifest  that  the  justice 
exceeded  his  jurisdiction,  as  that  act  ^xes  fifty  dollars  as  the  extent 
of  the  demands  for  which  justices  may  issue  attachments.  Besides 
the  bond  was  defective  in  not  truly  setting  forth  the  suit  in  which 
the  attachment  issued,  and  the  affidavit  was  wholly  insufficient  in 
omitting  to  state  that  the  defendant  was  about  to  dispose  of  his 
property  with  the  intent  to  defraud  his  creditors,  and  also  in 
omitting  to  state  the  facts  and  circumstances  upon  which  the  appli- 
cant relied  in  support  of  his  application.  These  omissions,  it  seems, 
were  intended  to  be  supplied  by  a  ■ye/'Sa?  statement  of  the  applicant, 
which  the  statute  does  not  aruthorize. 

Judgment  reversed. 
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SUPEEME  COUET. 

In  the  Matter  of  John  M.  Weiglet. 

(8  Wend.,  134.     Decided  1831.) 

A  foreigner,  who,  after  a  residence  of  seven  years  in  this  state,  transacting  busi- 
ness as  a  commission  merchant,  returns  home,  taking  with  him  his  effects, 
uncertain  whetJter  fi^will  return  or  not,  loses  his  character  of  an  inhabitant;  so 
that  though  he  returns  to  this  state  after  a  sojourning  of  only  three  weeks  in 
his  native  land,  he  is  not  entitled  to  be  discharged  as  an  insolvent  debtor,  if  after 
his  return  he  engages  in  no  business  and  his  residence  is  merely  of  a  temporary 
character. 

In  all  summary  proceedings  under  a  statute,  although  enough  is  shewn  in  the  insti- 
tution of  them  to  give  jurisdiction  to  the  officer  entrusted  with  the  execution 
of  the  powers  conferred,  if  in  the  progress  of  the  case  it  is  discovered  that  in 
fact  the  officer  has  not  got  jurisdiction,  it  is  his  duty  to  stop  and  dismiss  the 
proceedings. 

Error  from  the  supreme  court.  Wrigley  obtained  a  discharge 
from  the  recorder  of  New  York,  as  an  insolvent  debtor,  under  the 
act  to  abolish  imprisonment  for  debt  in  certain  cases.  At  the  time 
of  presenting  his  petition,  an  affidavit  was  exhibited  to  the  recorder 
that  Wrigley  was  an  inhabita/nt,  actually  residing  within  the  city 
and  county  of  New  York.  On  the  day  for  the  creditors  to  shew 
cause,  the  insolvent  was  examined  as  to  his  inhabitancy,  and  testi- 
fied that  he  was  a  native  of  England ;  that  he  came  to  New  York 
in  1821,  commenced  the  business  of  a  commission  merchant  and 
continued  in  the  same  until  the  autumn  of  1827,  when  he  became 
embarrassed  and  unable  to  pay  his  debts  and  determined  to  leave 
this  country  for  England,  where  his  creditors  resided.  In  the 
spring  of  1828  he  accordingly  went  to  England,  taking  with  him 
his  books  of  account,  it  being  uncertain  whether  he  would  return 
or  not.  After  remaining  in  England  about  three  weeks,  he  quit 
there,  leaving  his  books,  and  returned  to  the  city  of  New  York  on 
the  12th  day  of  May,  on  his  way  to  Canada,  if  he  should  finally 
conclude  to  go  there.  He  expected  after  his  return  to  New  York 
to  go  to  Canada,  having  prospects  of  doing  a  commission  business 
there.  On  his  arrival  in  this  country  he  took  board  at  Brooklyn, 
in  Kings  county,  was  an  unmarried  man,  was  engaged  in  no  par- 
ticular business,  but  went  to  his  brother's  counting-house  in  the 
city  almost  every  day  and  might  have  assisted  him  a  little.     He 
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took  board  at  Brooklyn  for  the  purpose  of  waiting  until  he  should 
be  advised  of  the  return  of  certain  goods  which  he  expected  to  be 
consigned  to  him  at  Canada.  He  continued  to  board  at  Brooklyn 
until  about  the  beginning  of  June,  when  he  was  arrested,  confined 
and  afterwards  admitted  to  bail.  Brooklyn  was  his  home  until  his 
arrest,  and  he  intended  to  go  to  Canada  and  reside  there.  After 
his  arrest  at  Brooklyn  he  came  to  the  city  of  Nevr  York,  where  he 
was  arrested  in  another  suit  and  bailed,  and  boarded  in  New  York 
from  that  time  vmtil  he  presented  his  petition  to  the  recorder,  on 
the  seventeenth  day  of  June.  He  did  not  contemplate  to  go  to 
Canada  before  July,  1828,  and  his  arrangements  as  to  going  there 
were  not  of  that  permanent  character  that  he  could  not  consistently 
with  those  arrangements  have  gone  into  business  elsewhere  had  a 
favorable  opening  presented.  The  counsel  for  the  creditors  objected 
that  Wrigley  at  the  time  of  presenting  his  petition  was  not  a  resi- 
dent in  the  city  of  New  York,  within  the  meaning  of  the  act.  The 
recorder  decided  that  Wrigley  had  never  changed  his  residence  in 
New  York,  previous  to  the  application  to  him  for  an  order  to  shew 
cause,  and  that  at  the  time  of  such  application  he  could  not  be 
considered  as  having  a  residence  within  the  meaning  of  the  act  at 
any  place  but  New  York,  and  thereupon,  after  assignment,  granted 
a  discharge.  The  creditors  sued  out  a  certiorari,  removing  the 
proceedings  into  the  supreme  court,  who  gave  judgment  vacating 
the  proceedings  of  the  recorder,  and  Wrigley  sued  out  a  writ  of 
error.  See  the  opinion  of  the  supreme  court,  delivered  by  the 
chief  justice,  4  Wendell,  602. 

S.  KetohuTn,,  for  the  plaintiff  in  error. 

D.  Graham,  Jr.,  for  the  defendants  in  error. 

The  following  opinions  were  delivered : 

By  the  Chancelloe.  The  act  to  abolish  imprisonment  for  debt 
in  certain  cases,  under  which  the  plaintiff  in  error  was  discharged 
by  the  recorder  of  New  York,  adopts  as  part  of  its  provisions  the 
sixth  section  of  the  Act  of  April  12th,  1813,  for  giving  relief  in 
cases  of  insolvency.  1  R.  L.  463,  §  6.  Laws  of  1819,  ch.  101, 
§  4.    That  section  provides  that  the  insolvent  shall  make  application 
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in  the  county  of  which  he  is  an  inhdbitcmt  or  within  which  he  is 
imprisoned ;  and  he  is  also  to  make  proof  of  that  fact  to  the  offi- 
cer to  whom  he  presents  his  petition,  before  any  order  is  made 
for  notifying  the  creditors.  At  the  time  the  petition  was  presented 
to  the  recorder  in  this  case,  viz.,  on  the  lYth  of  June,  1828,  the 
insolvent  proved  to  him,  by  the  affidavit  of  Edward  Wrigley,  that 
the  petitioner  was  an  inhabitant  actually  residing  within  the  city 
and  county  of  New  York.  This  was  sufficient  to  give  the  recorder 
jurisdiction  of  the  case,  and  if  nothing  further  had  appeared  on 
this  subject,  there  is  no  doubt  the  discharge  would  have  been  regu- 
lar. But  on  the  hearing  before  the  recorder,  other  facts  relative  to 
the  inhabitancy  of  the  insolvent  did  appear,  which  the  supreme 
court  have  decided  to  be  sufficient  to  show  that  the  insolvent  was 
not  an  inhabitant  of  the  city  of  New  York  at  the  time  of  his 
original  application  to  the  recorder,  and  that  he  was  therefore 
improperly  discharged.  The  questions  which  now  present  them- 
selves for  our  consideration,  are,  1st.  Whether  the  creditors  had 
the  right  to  inquire  into  the  fact  of  the  insolvent's  inhabitancy, 
and  2d.  If  so,  whether  he  was  in  fact,  an  inhabitant  of  New  York, 
within  the  meaning  of  the  insolvent  acts,  at  the  time  of  presenting 
his  petition. 

As  to  the  first  point,  there  is  no  doubt  that  the  proof  exhibited 
to  the  recorder  at  the  time  of  presenting  the  petition,  was  suffi- 
cient to  give  him  jurisdiction  of  the  case,  so  far  as  to  protect  him 
and  all  others  acting  under  his  legal  orders  upon  such  application ; 
but  I  apprehend  the  right  of  the  insolvent  to  a  discharge  under  the 
act,  does  not  depend  upon  his  making  such  proof  to  the  officer,  in 
the  first  place,  as  to  give  him  jurisdiction  to  proceed.  In  all  sum- 
mary proceedings  of  this  kind,  although  sufficient  is  made  out  to 
sYiovv  B. prima  facie  ewe  of  jurisdiction  in  the  first  instance,  yet, 
if  the  party  opposing  the  application,  at  the  proper  stage  of  the  pro- 
ceeding, shows  that  the  supposed  jurisdiction  is  founded  upon  a 
misstatement  or  misapprehension  of  the  facts,  the  judge  or  officer 
should  dismiss  the  application,  and  proceed  no  further  in  the  case. 
Thus,  in  the  case  of  a  proceeding  under  the  act  of  the  12th  of 
April,  1813,  where  the  insolvent  is  entitled  to  a  discharge  from  his 
debts,  on  the  petition  of  two-thirds  of  his  creditors,  if  the  insolvent 
should  present  a  petition  to  the  recorder,  showing  that  two-thirds 
of  his  creditors  had  joined  in  the  application,  and  that  he  had 
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complied  with  the  other  requisitions  of  the  act,  the  officer  would 
unquestionably  have  jurisdiction  of  the  case ;  but  if  the  creditors, 
at  the  time  of  showing  cause,  could  establish  the  fact  that  there 
were  other  creditors,  not  named  in  the  inventory,  so  that  in  fact 
two-thirds  of  the  debts  were  not  signed  off,  or  that  some  other  mis- 
take of  a  similar  character  had  been  made,  although  the  officer 
should  be  satisfied  it  was  an  actual  mistake  on  the  part  of  the 
applicant,  he  could  not  grant  the  discharge.  Before  the  recorder 
was  authorized  to  direct  an  assignment  in  this  ease,  lie  must  have 
been  legally  satisfied  that  the  insolvent  had  in  all  things  conformed 
to  the  provisions  of  the  act.  One  of  those  provisions  was,  that 
the  insolvent  should  make  his  application  in  the  county  of  which 
he  was  an  inhabitant ;  and  if  it  turned  out,  on  an  investigation  of 
that  matter,  that  the  insolvent  was  not  an  inhabitant  of  the  city  of 
New  York,  the  jurisdiction  of  the  officer  to  grant  the  discharge 
would  no  longer  exist,  although  he  might  be  satisfied  the  application 
was  made  in  good  faith  by  the  insolvent,  unJier  a  belief  that  he 
was  such  an  inhabitant  within  the  meaning  of  the  act. 

The  preliminary  proof  of  inhabitancy  required  by  the  statute, 
is  to  prevent  the  abuse  of  the  privilege  of  applying  for  a  discharge, 
and  to  insure  a  publication  of  the  notice  in  the  proper  county,  to 
enable  the  creditors  to  be  informed  of  the  application ;  but  such 
ex  parte  proof  -was  never  intended  to  be  made  conclusive  of  the 
fact  of  inhabitancy  within  the  county.  It  therefore  becomes  neces- 
sary to  examine  the  question  whether  the  plaintiff  in  error  was  in 
fact  an  inhabitant  of  New  York  at  the  time  of  his  application  to 
the  recorder. 

If  the  legal  domicil  of  the  insolvent  was  in  question  in  this 
cause,  I  think  there  can  be  no  doubt  that  it  was  in  England — his 
domicil  of  origin.  He  appears  to  have  come  to  this  State  in  the 
first  place  as  a  mere  agent  or  commission  merchant,  and  probably 
without  any  intention'  of  making  New  York  his  permanent  abode. 
When  he  failed  in  business,  he  abandoned  that  city  to  return  to 
his  native  country,  without  having  made  up  his  mind  ever  to  come 
back  from  England.  He  subsequently  concluded  to  try  his  for- 
tunes in  Canada,  and  left  his  domicil  of  origin  the  second  time  for 
that  purpose.  But  as  he  had  acquired  no  new  domicil  at  the  time 
of  this  application,  his  original  domicil  continued.  Inhabitancy 
and  residence  do  not  mean  precisely  the  same  thing  as  domicil, 
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when  the  latter  term  is  applied  to  successions  to  personal  estate, 
but  they  mean  a  fixed  and  permanent  abode  or  dwelling  place  for 
the  time  being,  as  contradistinguished  from  a  mere  tsmp&rary 
locality  of  existence.  In  the  case  of  Ros&velt  v.  Kellogg,  20  Johns. 
H.,  210,  the  Supreme  Court  decided  that  the  term  inhabitants  in 
this  statute  meant  the  same  thing  as  residents.  It  unquestionably 
means  incolcB  or  sojourners,  as  distinguished  from  admenm,  tran- 
sient persons  or  strangers.  Although  the  plaintiff  in  error  was 
an  inhabitant  of  New  York  while  he  was  actually  located  there 
and  doing  business  as  a  commission  merchant,  yet  the  moment  he 
broke  up  his  residence  and  sailed  for  his  native  land,  sine  amimo 
revertendi;  he  was  no  longer  an  inhabitant  of  New  York,  but  he 
resumed  his  domicil  of  origin.  Les  Trois  Freres,  Stewa/rt^s  Adm. 
a.,  6.  What  then  are  the  circumstances  under  which  he  claims 
to  have  become  an  inhabitant  or  resident  of  the  city  of  New  York 
in  June,  1828  ?  After  staying  in  England  a  few  weeks,  without 
being  able  to  settle  with  his  creditors,  he  arrived  in  New  York  on 
the  12th  of  May,  on  his  way  to  Canada,  where  he  expected  to  go 
into  the  commission  business.  He  took  lodgings  at  a  boarding 
house  in  Brooklyn,  to  wait  the  arrival  of  the  goods  which  he 
expected  would  be  consigned  to  him  in  Canada.  He  remained  at 
Brooklyn  until  the  fore  part  of  June,  when  he  was  arrested  by 
some  of  his  creditors.  He  then  came  over  to  the  city,  where  he 
was  again  arrested  and  bailed ;  and  he  remained  there  at  board 
for  a  few  days,  when  he  presented  his  petition  for  a  discharge 
under  the  insolvent  act.  From  these  facts,  I  think  there  is  no 
foundation  for  a  pretense  that  he  was  a  resident  or  inhabitant  of 
the  city  of  New  York  at  that  time,  according  to  the  spirit  or  intent 
of  this  provision  in  the  statute. 

I  am,  therefore,  of  opinion  that  the  decision  of  the  supreme 
court  was  correct,  and  that  the  judgment  should  be  affirmed,  with 
costs. 

By  Mr,  Senator  Allen.  A  single  question  arises  in  this  case, 
viz.,  was  the  plaintiff  in  error  an  inhabitant  of  the  city  of  New 
York  within  the  meaning  of  the  statute  ?  The  provision  of  the 
act  is,  that  every  person  applying  for  the  benefit  thereof  shall 
make  application  in  the  county  of  which  he  or  she  may  be  an 
inhabitant,  or  wherein  he  or  she  may  be  imprisoned,  and  not  else- 
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where.  An  inhabitcmt  is  defined  to  be  a  householder  in  a  place, 
as  inhabitants  in  a  vill  are  the  householders  in  a  vill.  The  word 
inhabitants  includes  tenants  in  fee  simple,  tenants  for  life,  tenants 
at  will,  and  he  that  has  no  interest  but  his  habitation  and  dwelling. 
He  who  hath  a  house  in  his  hands  in  a  town  may  be  said  to  be  an 
inhabitant.  JaooVs  Law  Diet.,  tit.  Inhabita/nts.  The  plaintiff  in 
error  certainly  was  an  inhabitant  of  the  city  of  New  York  while 
he  transacted  business  there  from  1821  to  1828 ;  but,  on  his  leaving 
the  United  States  for  England,  his  native  place,  uncertain  whether 
he  would  return  or  not,  it  is  a  question  whether  he  did  not,  on  his 
arrival  in  England,  resume  his  residence  there,  and  annul  his  resi- 
dence in  the  United  States.  In  the  case  of  Harvard  College  v. 
Gore,  5  Pick.,  379,  Chief  Justice  Parker  held  that  the  constitu- 
tional definition  of  habitancy  is  the  place  where  a  man  dwells  or 
has  his  home ;  in  otiier  words,  his  domicil ;  an  actual  removal  into 
another  town,  with  an  intention  to  become  an  inhabitant,  made 
him  one.  The  plaintiff  returned  to  the  United  States  in  May, 
1828,  on  his  way  to  Canada,  where  he  had  prospects  of  business, 
and  he  took  board  in  Brooklyn,  Kings  county,  waiting  for  advice 
of  goods,  which  were  to  have  been  consigned  to  him  at  Canada. 
He  was  not,  therefore,  an  inhabitant  of  New  York  during  this 
period ;  but,  if  an  inhabitant  of  any  part  ot  the  United  States,  it 
was  of  Brooklyn.  I  doubt,  however,  whether  he  could  even  be 
considered  an  inhabitant  of  Brooklyn,  in  the  sense  intended  in  the 
above  case,  it  not  appearing  to  be  his  intention  to  make  that  his 
place  of  residence,  as  he  was  only  there  temporarily,  waiting  for 
advice  of  the  goods  expected  to  arrive  at  Canada,  where  he 
intended  to  go  and  reside. 

In  Ouise  v.  C Daniel,  1  Binney,  349,  Judge  Rush,  in  delivering 
the  opinion  of  the  court,  observed  that  the  apparent  or  avowed 
intention  of  constant  residence,  not  the  manner  of  it,  constituted 
the  domicil.  It  may  be  defined  to  be  a  residence  at  a  particular 
place,  accompanied  with  positive  or  presumptive  proof  of  continu- 
ing it  an  unlimited  time.  And,  in  the  case  of  The  Inhdbitam,ts  of 
Turner  v.  The  Inhabitants  of  Buokfield,  4  Oreenleaf,  231,  the 
question  was,  what  is  meant  by  being  resident  in  a  particular 
town  ?  The  court  held  that,  by  the  words  dwells  and  has  his  home, 
the  legislature  meant  to  designate  some  permanent  abode  or  resi- 
dence, with  an  intention  to  remain,  or  at  least  without  an  intention 
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of  removal.  The  plaintiff,  after  his  arrest,  imprisonment,  and 
being  bailed  in  the  county  of  Kings,  came  to  New  York,  where 
lie  was  again  arrested ;  and,  from  early  in  June  to  the  time  of  his 
application  for  the  benefit  of  the  insolvent  act,  which  was  on  the 
17th  of  June,  he  boarded  in  New  York.  It  appears,  therefore, 
that,  at  the  most,  he  could  have  resided  in  New  York  only  about 
two  weeks  after  his  return  to  this  country  and  before  applying  for 
his  discharge  under  the  act ;  and,  if  intention  is  to  govern,  and  all 
the  cases  seem  to  decide  that  it  is,  then  it  is  evident  from  his  own 
testimony  that  it  was  not  his  intention  to  make  any  other  place 
than  Canada  his  permanent  residence. 

The  case  of  Cotton  v.  Gladding,  4  Mason,  308,  is  in  point. 
Gladding  was  a  native  of  Rhode  Island  ;  he  was  a  young  unmar- 
ried man,  and  was  in  business  in  New  York  for  some  years,  when 
his  house  failed ;  after  which  occurrence  he  removed  to  Rhode 
Island  and  resided  with  his  mother.  At  the  time  of  prosecution 
he  was  engaged  as  a  clerk  in  a  store  of  his  brother  in  Connecticut, 
but  occasionally  visited  his  mother  ;  there  was  no  act  showing  his 
intention  of  a  permanent  residence  in  Connecticut.  Judge  Story 
held  that  he  was  a  citizen  of  Rhode  Island ;  his  birth  was  in  that 
State.  While  in  New  York  in  business,  he  may  be  deemed  to 
have  acquired  a  citizenship  there,  as  he  probably  intended  a  per- 
manent residence ;  but  when  the  house  failed  he  gave  up  his  resi- 
dence in  New  York  and  returned  to  his  mother's  family ;  under 
such  circumstances  he  must  be  presumed  to  have  regained  the 
family  domicil,  and  to  have  returned  to  his  native  allegiance. 
Upon  his  return  from  New  York  he  reacquired  his  native  citizen- 
ship. What  evidence  is  there  that  he  has  since  changed  it  ?  It 
does  not  appear  that  he  had  any  intention  of  becoming  a  citizen 
of  Connecticut ;  for  aught  in  the  case,  his  engagement  may  have 
been  merely  temporary,  until  he  could  get  other  business,  and 
without  any  intention  of  changing  his  domicil.  The  case  might 
have  been  different  if  he  had  had  a  family  and  removed  with  them 
into  Connecticut;  such  an  act  would  aSor  A  prima  facie  evidence 
of  a  change  of  permanent  domicil.  There  is  some  similarity 
between  the  above  case  and  the  one  under  considferation.  Both 
parties  were  natives  of  places  foreign  to  that  where  they  were 
arrested ;  both  were  unmarried  men ;  both  were  in  business  in 
New  York  for  some  considerable  time;    both   failed   in    busi- 
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ness  there;  both,  after  the  happening  of  this  event,  returned 
to  their  native  place.  At  the  time  of  arrest  in  New  York,  one 
was  occasionally  assisting  in  his  brother's  counting-house ;  the 
other  at  the  time  of  arrest,  in  Connecticut,  was  engaged  as  a  clerk 
in  his  brother's  store,  and  there  was  no  act  showing  that  either 
intended  a  permanent  residence. 

I  am  therefore  of  opinion,  from  the  best  consideration  I  have 
been  enabled  to  give  the  case,  that  the  plaintiff  in  error  was  not 
an  inhabitant  of  the  city  of  New  York  in  the  sense  intended  by 
the  legislature,  and  that  therefore  the  judgment  of  the  supreme 
court  ought  to  be  affirmed. 

On  the  question  being  put.  Shall  this  judgment  ie  reversed  ? 
four  members  expressed  their  opinions  in  the  affirmative,  and 
fourteen  in  the  negative.  The  members  who  expressed  their 
opinions  in  the  affirmative  were.  Senators  Fuller,  Lynde,  Warren 
and  Westcott. 

Whereupon,  the  judgment  of  the  supreme  court  was  affirmed. 


SUPEEME  COURT. 

Pulling  ».  The  People. 

(8  Barl.,  384.     Decided  1850.) 

By  the  method  of  computing  time  in  this  State,  established  by  the  Revised  Statutes, 
a  day  consists  of  twenty-four  hours,  and  commences  and  ends  at  midnight. 

Whenever,  therefore,  a  statute  forbids  an  act  to  be  done  on  a  particular  day,  it 
has  reference  to  this  mode  of  computation  by  the  calendar;  unless  there  is 
some  express  declaration  to  the  contrary. 

Accordingly,  where  a  cause  pending  before  a  court  of  special  sessions  was  sub- 
mitted to  the  jury  at  two  o'clock  in  the  morning  of  Sunday,  and  the  jury 
rendered  their  verdict  about  three  o'clock;  Mid,  that  the  conviction  was  erro- 
neous, and  it  was  reversed. 


Ceetiobaei  to   a   court  of  special  sessions  held  by  William 
Easterly,  Esq.,  a  justice  of  the  peace  of  Saratoga  county,  to  remove 
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a  conviction  for  petit  larceny.   The  facts  are  set  forth  in  the  opinion 
of  the  court. 

W.  T.  Odell,  for  the  plaintiff  in  error. 

J.  LoMTence  (district  attorney),  for  the  people. 

By  the  Court,  Willaed,  J.  The  defendant  was  tried  before  a 
court  of  special  sessions,  in  December,  1848,  held  before  a  justice 
and  a  jury,  for  the  crime  of  petit  larceny.  The  trial  was  com- 
menced on  the  30th  of  December,  and  the  cause  was  submitted  to 
the  jury  at  two  o'clock  in  the  morning  of  Sunday,  the  31st  of 
December.  The  jury  rendered  their  verdict  about  three  o'clock  in 
the  morning,  iinding  the  defendant  guilty.  The  justice  took  a 
recess  until  Monday  morning,  and  then  pronounced  judgment  on 
the  verdict.  The  error  complained  of  is  that  the  court  was  held 
open  on  Sunday.  The  statute  is  in  these  words  (2  K.  S.,  275,  §  7) : 
"  No  court  shall  be  opened  or  transact  any  business  on  Sunday, 
unless  it  be  for  the  purpose  of  receiving  a  verdict  or  discharging  a 
jury ;  and  every  adjournment  of  a  court  on  Saturday  to  another 
day  shall  always  be  to  some  other  day  than  Sunday,  except  such 
adjournment  as  may  be  made  after  a  cause  has  been  committed  to 
a  jury.  But  this  section  shall  not  prevent  the  exercise  of  the  juris- 
diction of  any  single  magistrate,  when  it  shall  be  necessary  in 
criminal  cases,  to  preserve  the  peace,  or  to  arrest  offenders."  The 
question  is,  what  period  of  time  is  meant  in  the  foregoing  section 
by  the  term  Sunday.  Coke  says,  that  at  common  law  the  day  is 
divided  into  the  natural  and  the  a/rtificial  day — the  natural  con- 
sisting of  twenty-four  hours,  and  the  artificial  of  the  space  inter- 
vening between  the  rising  and  setting  of  the  sun.  Different 
nations  began  the  day  at  different  times.  The  Jews,  Chaldeans  and 
Babylonians  began  the  day  at  the  rising  of  the  sun ;  the  Athenians 
at  the  fall ;  the  Umbri  of  Italy  at  midday ;  tlie  Egyptians  and 
Romans  from  midnight.  (Co.  Litt.  135,  a,  b.)  The  law  of  England 
in  many  cases  follows  the  Roman  in  this  respect ;  and  for  certain 
purposes,  also,  it  regards  only  the  solar  or  artificial  day.  (lb.)  The 
same  is  true  likewise  of  the  laws  of  this  State.  By  the  common 
law  all  judicial  proceedings  are  prohibited  on  Sunday.  (8  Cowen, 
30,  per   Savage,   Oh.  J. ;  Johnson  v.  Day,   17  Pick.,   109,  per 


PULLING  V.   THE  PEOPLE.  241 

Wilde,  J.)  The  trial  of  a  cause  is  a  judicial  act ;  no  part  of  it  can 
be  had  on  Sunday,  except  what  is  specifically  alkwed  by  the 
statute,  namely,  the  receiving  of  the  verdict. 

It  is  insisted  by  the  public  prosecutor,  that  the  statute  has  regard 
only  to  the  solar,  or  artificial  day.  This  question  must  be  settled 
by  reference  to  our  own  statutes,  and  the  usage  of  our  own  courts, 
as  our  sister  states  have  adopted  different  regulations  on  this  sub- 
ject. The  19th  chapter  of  part  one  of  the  Revised  Statutes,  title 
1,  "  of  the  computation  of  time,"  euaets  that  time  shall  continue 
to  be  computed  in  this  State,  according  to  the  Gregorian,  or  new 
style,  and  the  first  day  of  January  shall  be  reckoned  the  first  day 
of  the  year.  It  enacts  that  whenever  the  term  year  is  or  shall  be 
used  in  any  statute,  deed,  contract,  &c.,  it  shall  be  intended  to 
consist  of  three  hundred  and  sixty-five  days,  the  added  day  of  leap 
year  and  the  day  preceding  to  be  reckoned  together  as  one  day, 
and  the  term  month  shall  be  construed  to  mean  a  calendar  month 
and  not  a  lunar  month.  According  to  this  division  of  time,  a  day 
consists  of  twenty-four  hours,  and  commences  and  ends  at  mid- 
night. Whenever,  therefore,  a  statute  forbids  an  act  to  be  done 
on  a  .particular  day,  it  has  reference  to  this  mode  of  computation, 
by  the  calendar,  unless  there  is  some  express  declaration  to  the 
contrary.  Tlie  act  for  suppressing  immorality,  of  23d  Feb. ,  1788 
(2  Greenl.,  89,  90,  §  3),  forbade  the  service  on  Sunday  of  any  writ, 
process,  warrant,  order,  judgment  or  decree  (except  in  case  of  trea- 
son, felony  and  breach  of  the  peace),  and  declared  such  service  to 
be  void.  This  section  was  continued  in  the  revised  acts  of  1813. 
(2  R.  L.,  103,  105.)  Under  this  latter  statute  it  was  held,  in 
Butler  V.  KeUey,  15  John.,  177,  ihat  an  inquisition  taken  before  a 
sheriff  when  the  cause  was  submitted  to  the  jury  about  one  o'clock 
in  the  morning  of  Sunday,  and  the  verdict  found  about  four,  was 
void,  and  they  accordingly  set  it  aside.  The  court  said  it  was 
executed  on  Sunday,  within  the  meaning  of  the  statute.  They 
distinguished  the  case  from  that  of  Houtaling  v.  Osborn  (15  John., 
119),  where  a  verdict  was  allowed  to  be  taken  on  Sunday,  the 
cause  having  been  submitted  to  the  jury  on  Saturday.  These 
cases  are  cited  with  approbation  by  the  court  in  Story  v.  Elliott  (8 
Cow.,  28),  where  it  was  held  that  an  award  cannot  be  made  on 
Sunday.  In  Fidd  v.  Park  (20  John.,  140),  the  service  on  Sun- 
day of  a  notice  and  affidavits,  as  the  foundation  for  a  motion,  was 
16 
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held  irregular  as  being  within  the  spirit  of  the  act.  In  Tan/lor  v. 
Phillips  (3  ^ctfSt,  155),  a  latitat  was  set  aside,  as  irregular,  because 
served  on  Sunday.  Lord  Ellenborough  considered  such  service  as 
forbidden  in  effect  by  29  Ch.,  2,  ch.  7,  §  6,  of  which  a  former 
statute  was  a  transcript.  It  does  not  appear  on  what  hour  of  the 
day  the  service  was  made  either  in  Field  v.  Pa/rk  or  Taylor  v. 
Phillvps.  It  is  therefore  fairly  inferable,  that  the  service  would 
be  void  if  made  on  any  part  of  the  natural  day. 

The  foregoing  cases  from  our  own  reports  were  prior  to  the 
revised  statutes.  It  is  presumed  that  if  the  legislature  had 
intended  to  restrict  the  prohibition  with  regard  to  judicial  pro- 
ceedings on  Sunday,  to  the  artificial  day  between  sunrise  and  sun- 
set, they  would  have  said  so,  in  revising  the  law,  in  terms  that 
could  not  be  mistaken.  As  the  statute  now  stands,  it  clearly 
relates  to  the  whole  natural  day.  In  VandenwerTc&n  v.  The  People 
(5  W&nd.,  530),  the  question  arose  under  the  revised  statutes,  on 
a  certiorari  to  a  court  of  special  sessions.  The  justices  held  their 
court  open  from  Saturday  till  Monday,  for  the  return  of  a  second 
service,  and  this  was  complained  of  as  a  violation  of  the  statute. 
But  the  court  held,  that  merely  continuing  the  cause  over  Sunday, 
was  not  opening  a  court  to  tra/nsact  business  on  Swnda/y,  within 
the  meaning  of  the  act. 

The  cases  referred  to  from  our  sister  states  were  all  based  upon 
the  local  law.  Thus  in  Fox  v.  Abel,  2  Conn.  Pep.,  541,  while  it 
was  conceded  that  at  common  law  the  natural  day  extends  from 
midnight  to  midnight,  yet  it  was  decided  by  a  majority  of  the 
court,  that  their  statute,  prohibiting  the  service  of  process  on  the 
Lord's  day,  had  reference  only  to  the  solar  day.  This  opinion  was 
based  upon  the  peculiar  phraseology  of  some  of  the  "sections  of  the 
act.  So,  in  Massachusetts,  in  Johnson  v.  Pay,  17  Pick.,  106,  a 
writ  of  attachment  issued  on  Sunday  after  sundown,  was  held  regu- 
lar, because  their  statute  of  1791,  ch.  58,  limited  the  time  which  its 
prohibition  extended,  to  the  time  included  between  the  midnight 
preceding  and  the  sunsetting  of  the  same  day.  In  like  manner 
the  statutes  of  Vermont  (Laws  of  Vt.,  394,  395),  for  some  purposes 
consider  the  Sabbath  as  beginning  at  sundown  on  Saturday,  and 
terminating  at  sundown  the  next  day,  and  for  other  purposes  as 
continued  till  midnight ;  and  it  expressly  forbids  the  service  of 
process  between  Saturday  at  sundown  and  twelve  o'clock  at  night 
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on  Sunday,  except  in  cases  of  treason,  felony  and  breach  of  the 
peace,  and  in  favor  of  bail  apprehending  their  principal.  (E.  L. 
of  Verm.,  184,  §  39.)  In  N"ew  Hampshire,  the  Supreme  Court 
held,  in  Shaw  v.  Dodge,  5  iT.  Hamp.  Hep.,  462,  that  a  service  of 
civil  process  upon  the  Lord's  day  was  under  their  statute,  illegal, 
and  that  the  day,  within  the  meaning  of  that  act,  included  the 
twenty-four  hours,  beginning  and  ending  at  midnight. 

The  common  law,  it  is  said  by  Coke  (supra),  sometimes  regards 
the  solar  day.  Our  own  statutes  sometimes  adopt  the  solar  day 
and  sometimes  only  a  part  of  it.  Thus,  at  common  law,  a  distress 
for  rent  service  must  be  made  in  the  day  time  and  not  in  the  night. 
(Co.  Lit.,  142;  3  Bl.  Com.,  10,  11.)  And  a  demand  of  rent,  in 
order  to  enforce  a  forfeiture,  must  be  made  a  convenient  time 
before  sunset.     (Id.  202,  a.) 

In  the  act  respecting  elections  (Laws  of  1842,  109, 118)  the  elec- 
tion is  to  be  held  but  one  day ;  and  by  §  6  of  art.  1,  the  poll  is 
required  to  be  opened  in  the  cities  at  sunrise,  and  in  the  several 
towns,  at  any  time  between  sunrise  and  nine  o'clock  in  the  morn- 
ing, and  to  be  kept  open  till  the  setting  of  the  sun.  Hence  the 
dm/  for  voting  is  the  artificial  day.  By  the  4th  section  of  title  1, 
no  civil  process  is  permitted  to  be  served  on  any  elector  entitled  to 
vote  in  such  city  or  town,  on  the  day  on  which  such  election  shall 
be  held.  And  by  the  5th  section,  no  court  shall  be  opened  or 
transact  any  business  in  any  city  or  town  on  the  day  such  election 
shall  be  held  therein,  unless  it  be  for  the  purpose  of  receiving  a 
verdict  or  discharging  a  jury,  or  the  naturalization  of  foreigners ; 
and  every  adjournment  of  a  court  in  such  city  or  town  on  the  day 
next  precedvng  the  day  any  such  election  shall  be  held  therein,  shall 
always  be  to  some  other  day  than  the  day  of  such  election,  except 
such  adjournment  as  may  be  made,  after  a  cause  has  been  com- 
mitted to  a  jury.  These  sections  obviously  relate  to  the  natural  day. 
In  the  act  relative  to  executions  upon  property  (2  E.  S.  369,  §  36), 
the  sale  of  real  and  personal  property  by  virtue  of  any  execution 
is  required  to  be  between  nine  o'clock  in  the  forenoon  and  the  set- 
ting of  the  sun.  The  code  fixes  the  time  for  the  service  of  papers 
in  certain  cases  between  the  hours  of  six  o'clock  in  the  morning 
and  nine  o'clock  in  the  evening.  (Code,  §  409.)  And  there  are 
numerous  other  statutes,  as  well  as  usages,  which  fix  particular 
hours  in  the  day,  within  which  certain  acts  must  be  done.    The 


24:4:  MILLAED  V.  OAKFIELD. 

fact  that  such  statutes  have  been  adopted,  affords  evidence  that  the 
acts  limited  to  be  done  on  the  solar  day,  might  be  performed  on 
any  portion  of  the  natural  day,  were  it  not  for  legislative  inter- 
ference. 

******* 

We  entertain  no  doubt  that  the  conviction  was  wrong,  for  the 
error  of  submitting  the  cause  to  the  jury  on  Sunday  morning,  and 
that  the  conviction  should  be  reversed. 

Conviction  before  special  sessions  reversed. 


/         SUPEEME  COUHT. 

MiLLAED   V.   CanFIELD. 

(5  Wend.,  61.    Decided  1830.) 

A  amstable  is  not  authorized,  on  an  arrest  by  virtue  of  a  civil  warrant  in  a  civil 
cause,  to  take  security  for  the  appearance  of  the  defendant. 

Where  such  security  was  taken,  and  $40  was  deposited  with  the  bail  for  his 
indemnity,  and  the  money,  by  the  connivance  of  the  bail  with  the  creditor,  was 
levied  upon  by  virtue  of  an  execution,  it  was  held  that  an  action  of  1/rmer  for 
the  money  might  be  sustained  by  the  depositor  against  the  bail  after  demand 
and  refusal. 

Eeeoe  from  the  Onondaga  common  pleas.  Canfield  sued  Mil- 
lard in  an  action  for  trover  for  $4:0  in  bank  bills.  The  facts  were 
these:  Canfield  was  arrested  by  a  constable  on  three  warrants 
issued  by  a  justice  in  civil  suits  commenced  against  him ;  Millard 
became  bail  to  the  constable  that  Canfield  would  appear  before  the 
justice  on  a  certain  day,  and  stand  trial  in  the  three  suits ;  and  to 
indemnify  Millard  for  thus  becoming  bail,  Canfield  put  into  his 
hands  $40,  to  be  returned  to  him  if  he  complied  with  the  engage- 
ment entered  into  by  Millard.  After  two  of  the  suits  were  tried, 
Canfield  demanded  the  money  of  Millard,  who  refused  to  deliver 
it  up,  and  a  second  demand  was  made  after  the  third  suit  was  tried. 
After  the  trials,  Millard  went  with  a  plaintiff  in  one  of  the  suits 
to  the  store  of  such  plaintiff,  and  there  took  from  his  pocket  a 
wallet  containing  the  money  received  by  him  of  Canfield,  and  laid 
the  same  on  the  counter,  where  it  was  levied  upon  by  the  constable 


MILLAED  V.  CAJStFIELD.  245 

who  had  served  the  warrants,  by  virtue  of  an  execution.  The  evi- 
dence furnished  strong  presumption  of  connivance  between  the  credi- 
tor and  Millard,  though  the  constable  denied  connivance.  The  court 
charged  the  jury  that  the  contract  between  Caniield  and  Millard 
was  void,  and  that  Canfield  had  a  right  to  the  money  at  any  time 
when  demanded,  even  though  such  demand  had  been  made  prior 
to  the  time  when  Canfield  had  agreed  to  appear  before  the  justice ; 
and  even  if  Millard  had  a  special  interest  in  the  money,  such 
money  could  not  be  levied  on  by  virtue  of  an  execution  against 
Canfield.  The  jury  found  for  the  plaintiff;  on  which  verdict 
judgment  was  entered. 

J.  A.  Spencer,  for  plaintiff  in  error. 

C.  P.  KirMand,  for  defendant  in  error. 

JBy  the  Court,  Savage,  J.  The  act  authorizing  the  proceeding 
by  warrant  does  not  justify  the  oflBcer  in  taking  security  for  the 
appearance  of  the  defendant.  It  is  the  officer's  duty  to  take  the 
defendant  forthwith  before  the  justice.  He  has  no  right  to  take 
security ;  and  such  security,  if  taken,  is  void.  The  law  looks  with 
jealousy  upon  officers  taking  securities  in  their  official  character, 
when  not  warranted  by  law.  7  Johns.  B,.,  426 ;  8  id.,  100.  The 
undertaking  of  Millard  to  the  constable  being  void,  there  was  no 
consideration  for  the  deposit  of  $40.  Canfield  was  entitled  to  it  at 
any  moment,  and  the  defendant  Millard  ought  to  have  returned  it 
to  him  when  demanded ;  his  refusal  to  do  so  was  a  conversion. 
Whether  the  money  could  be  levied  on  is  a  question  not  necessary 
to  be  decided  in  this  case.  There  is  strong  reason  to  believe  there 
was  connivance  between  the  creditor  and  Millard,  though  the  con- 
stable denies  it ;  but  whether  so  or  not  is  immaterial.  There  was  a 
conversion  of  the  money,  and  the  plaintiff  below  rightfully  recovered. 

Judgment  affirmed. 
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SUPKEME  COUET. 

Humphrey  v.  Gumming,  gent.,  one,  &c. 
(5  Wend.,  90.    Decided  1830.) 

A  counselUn;  actually  attending  court  for  the  purpose  of  making  a  special  motion, 

if  arrested  on  a  ea.  sa.  during  his  attendance,  will  be  discharged  from  the  arrest. 
The  application  for  the  discharge  is  ex  parte.    Notice  need  not  be  given  to  the 

attorney  of  the  party  suing  out  the  execution. 
The  rights  of  the  party  suing  out  the  execution  are  in  no  respect  prejudiced  by 

the  discharge.    After  the  privilege  ceases,  the  same  writ  may  be  served,  or  a 

new  execution  may  be  issued. 

Motion  to  vacate  a  rule  discharging  the  defendant  from  arrest 
on  a  oa.  sa. 

By  the  Court,  Sutherland,  J.  This  is  a  motion  that  the  rule 
entered  on  the  6th  of  August  last,  discharging  the  defendant  from 
arrest  on  a  ca.  sa.  issued  in  this  cause,  be  vacated,  and  that  the 
sheriff  of  Albany  county  be  authorized  to  retake  the  defendant  on 
the  same  ca.  sa.,  or  if  he  cannot  be  arrested  thereon,  that  the 
plaintiff  have  leave,  after  the  return  day  thereof,  to  issue  a  new 
execution,  either  against  the  person  or  property  of  the  defendant. 

The  defendant  was  properly  discharged  from  arrest.  It  was 
shown  that  he  was  actually  attending  court  for  the  purpose  of 
making  a  non-enumerated  motion,  and  that  his  personal  attend- 
ance was  deemed  necessary  to  the  interest  of  his  client. 

The  case  of  Secor  v.  Bell,  18  Johns.  B.,  52,  shows  that  it  is  the 
established  practice  of  the  court  to  discharge  an  attorney  or  coun- 
sellor from  arrest  upon  a  ca.  sa.  under  such  circumstances,  and  that 
a  judge  at  nisi  prius  has  the  same  authority.  The  plaintiff's 
rights  are  in  no  respect  prejudiced  by  the  discharge.  The  defend- 
ant, after  his  privilege  has  terminated,  may  be  retaken  upon  the 
same  writ,  or  a  new  execution  may  be  issued,  according  as  the  cir- 
cumstances of  the  case  may  require.  The  parties  stand  precisely 
in  the  same  situation  as  though  the  defendant  had  never  been 
arrested. 

The  application  for  the  discharge  is  necessarily  a  summary  one. 
If  notice  were  required  to  be  given,  the  privilege  would  be  of  no 
value  either  to  the  attorney  or  his  client.     The  rule  discharging 
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the  defendant  from  arrest  having  been  properly  granted,  and  the 
plaintiff  having  the  right  to  retake  the  defendant  upon  the  same 
execution,  or  to  issue  a  new  execution,  at  his  option,  this  applica- 
tion was  entirely  unnecessary,  and  must  be  denied,  with  costs. 


SUPREME  COUET. 

Maxson  v.  Annas. 

(1  Benio,  204.     Decided  1845.) 

The  act  in  relation  to  the  seventh-day  baptists  (Stat.  1830,  p.  335)  which  prohibits 
the  service  and  execuMon  of  all  writs,  process,  warrants,  orders,  judgments,  &c., 
on  Saturday,  upon  any  person  who  keeps  that  day  as  the  sabbath,  and  declares 
that  such  service  shall  be  void,  does  not  affect  a  judgment  rendered  against 
such  person  on  that  day. 

TspvEif  for  a  wagon  and  cutter  tried  at  the  Madison  circuit 
before  Gridley,  0.  Judge,  in  September,  1843.  The  case,  as  stated 
by  the  plaintiff''s  counsel  in  his  opening  to  the  jury,  was  this  : 
The  plaintiff"  is  a  seventh-day  baptist,  whose  religious  faith  and 
practice  is  to  keep  the  seventh  as  a  day  set  apart  by  divine  com- 
mand as  the  sabbath  of  rest  from  labor,  and  dedicated  to  the 
worship  of  God :  the  defendant  held  a  note  against  the  plaintiff, 
upon  which  he  commenced  a  suit  in  a  justice's  court  by  summons, 
returnable  on  the  17th  day  of  December,  1842,  that  being  the 
seventh  day  of  the  week,  commonly  called  Saturday :  as  that  day 
was  the  plaintiff's  sabbath  he  did  not  appear,  though  he  had  a 
good  defense  to  the  whole  or  a  part  of  the  note.  On  that  day  a 
trial  was  had  in  the  absence  of  the  plaintiff,  and  a  judgment 
rendered  against  him  for  damages  and  costs.  An  execution  was 
afterwards  issued  on  the  judgment,  by  virtue  of  which  the  pro- 
perty in  question  was  levied  upon  and  sold.  The  defendant 
purchased  the  property  at  the  sale,  and  converted  it  to  his  own 
use.  The  defendant  knew  that  the  plaintiff  was  a  seventh-day 
baptist,  and  that  it  was  his  faith  and  practice  to  keep  the  seventh 
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day  of  the  week  as  his  sabbath.     On  this  opening  the  plaintiff  was 
nonsuited ;  and  he  now  moves  for  a  new  trial  on  the  case. 

Z.  T.  Bentley,  for  the  plaintiff. 

W.  J.  Hough,  for  the  defendant. 

By  the  Court,  Beonson,  Ch.  J.  The  plaintiff  insists  that  the 
judgment  under  which  the  defendant  purchased  the  property  is 
void,  because  it  was  rendered  on  Saturday ;  and  he  relies  on  the 
statute  "in  relation  to  the  seventh-day  baptists."  This  badly 
drawn  law  provides,  in  substance,  that  no  writ,  process,  warrant, 
order,  judgment,  decree  or  other  proceeding  of  any  court,  shall  be 
served  or  executed  on  the  seventh  day  of  the  week,  commonly 
called  Saturday,  upon  any  person  who  keeps  that  day  as  the  sab- 
bath. Cases  of  breaches  of  the  peace,  and  the  apprehension  of 
persons  charged  with  crimes  and  misdemeanors  are  excepted. 
"  The  service  of  any  such  proceeding,  in  all  other  cases,  shall  be 
utterly  void."  {Stat.  1839,  p.  335.)  This  statute,  except  as  to  the 
day,  is  much  like  the  one  which  provides,  that  no  writ,  process, 
&c.,  shall  be  served  or  executed  on  Sunday  {\  R.  S.,  675,  §  69) ; 
and  both  should  receive  the  same  construction.  But  I  am  unable 
to  read  the  law  so  that  it  will  touch  the  plaintiff's  case.  His  com- 
plaint is,  that  the  judgment  was  rendered — not  that  it  was  "  served 
or  executed  " — on  Sunday.  The  rendition,  is  a  very  different  thing 
from  the  execution,  of  a  judgment.  We  have  been  referred  to  two 
classes  of  cases ;  one  relating  to  ministerial,  and  the  other  to  judi- 
cial acts.  The  first  class  arose  under  the  Sunday  statute ;  the 
second  had  nothing  to  do  with  it.  In  Butler  v.  Kelsey,  15  John., 
177,  which  belongs  to  the  first  class,  it  was  held  that  a  writ  of 
inquiry  of  damages  could  not  be  executed  on  Sunday.  It  was  a 
plain  case,  falling  within  the  very  words  of  the  statute.  In  Field 
V.  Pa/rh,  20  John.,  140,  it  was  held,  that  a  notice  of  motion  is,  in 
effect,  a  summons  to  appear  in  court  and  defend  against  an  order 
to  be  applied  for ;  and  cannot,  therefore,  be  served  ,  on  Sunday. 
Vrni  Vechten  v.  PaddocTc,  12  John.,  178,  decides,  that  delivering 
process  to  an  ofiicer  on  Sunday,  is  not  a  good  commencement  of 
an  action  on  that  day.  The  cases  of  the  other  class  hold,  that,  at 
the  common  law,  Sunday  is  dies  non  juridicus,  and  that  a  judg- 
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ment  cannot  be  rendered,  or  an  award  be  made  on  that  daj'. 
{Hotailing  v.  Osborn,  15  John.,  119  ;  Story  v.  ElUott,  8  Cowen, 
27.)  "We  have  now  a  statute  declaring,  that  no  court  shall  be 
opened,  or  transact  any  business,  on  Sunday,  unless  it  be  for  the 
purpose  of  receiving  a  verdict  or  discharging  a  jury."  (2  R.  8., 
2T5,  §  Y.)  We  have  no  such  statute  in  relation  to  Saturday;  nor 
has  the  common  law  decided  that  Saturday  is  not  a  judicial  day. 
No  act  is  void  because  it  was  done  on  the  sabbath,  unless  it  has 
been  prohibited  by  the  common  law,  or  by  statute.  {Sayles  v.  Smith, 
12  Wend.,  57.)  The  same  doctrine  must  apply  to  all  the  other 
days  in  the  week. 

If  the  plaintiff  had  the  process  made  returnable  at  a  time  when 
he  knew  the  defendant  could  not  conscientiously  attend  to  make 
his  defence,  he  is  worthy  of  the  severest  censure.  But  still  the 
judgment  is  not  void.  There  are  many  social  duties  which  are  not 
enforced,  and  many  wicked  deeds  which  are  not  punished,  by 
human  laws. 

New  trial  denied. 


SUPEEME  COUET. 

Teavbe  v.  Nichols. 

(7  Wend.,  434.    Bedded  1831.) 

The  security  given  by  a  non-resideni  plaintiff,  on  obtaining  a  warrant  from  a  jus- 
tice of  the  peace,  extends  to  the  final  determination  of  the  cause,  when  carried 
up  by  appeal  to  the  court  of  common  pleas;  so  that  the  surety  is  liable  for  the 
coats  of  the  appeal,  if  adjudged  against  the  plaintiflf. 

Demueeer  to  declaration.  The  declaration  is  in  covenant  on  an 
instrument  under  seal,  executed  by  the  defendant  on  the  issuing 
of  warrants  by  a  justice  of  the  peace  in  several  causes,  in  favor  of 
several  nonresident  plaintiffs  against  Traver,  the  plaintiff  in  this 
cause,  whereby  the  defendant  bound  himself  to  pay  Traver  any 
sum  which  might  be  adjudged  against  the  plaintiffs  in  the  afore- 
said sidts.  The  plaintiff  avers  that  judgments  were  rendered 
against  him  before  the  justice  in  favor  of  the  plaintiffs  in  three  of 
the  suits ;  that  he  appealed  to  the  common  pleas  of  Cayuga,  and 
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that  in  that  court  costs  were  adjudged  to  him,  expended  by  him 
about  his  defense  in  the  said  causes,  amounting  in  the  aggregate 
to  $51.70,  and  that  the  same  remained  unpaid.  The  defendant 
demurred. 

J.  A.  Spencer,  for  defendant. 

G.  0.  Bronson  (attorney-general),  for  the  plaintiff. 

By  the  Court,  Sutherland,  J.  The  only  question  in  this  case 
is,  whether  the  security  required  to  be  given  by  a  nonresident 
plaintiff,  upon  applying  for  a  warrant,  is  confined  to  such  sum  as 
may  be  adjudged  against  him  by  the  justice,  or  whether  it  also 
extends  to  the  final  determination  of  the  cause,  where  it  is  carried 
by  appeal  to  the  court  of  common  pleas. 

The  provision  is  as  follows :  "  If  a  person  applying  for  a  war- 
rant be  a  non-resident  and  tenders  to  any  justice  security  for  the 
payment  of  any  sum  which  may  he  adjudged  against  him,  he 
shall  be  entitled  to  have  a  warrant  in  his  favor  against  any  person 
in  the  county  in  which  such  justice  may  reside."  Laws  of  1824, 
p.  281,  §  5.  There  is  nothing  in  this  act  which  restricts  the 
security  to  the  costs  before  the  justice.^  It  extends  in  terms  to 
any  sum  which  may  be  adjudged  against  the  non-resident  plaintiff 
in  said  cause.  It  is  the  same  cause,  although  carried  by  appeal  to 
the  court  of  common  pleas,  no  new  pleadings  are  put  in,  and  it  is 
considered  but  a  continuation  of  the  original  suit.  Thus  in  The 
People,  ex  rel.  Tomb  v.  The  Judges  of  the  Common  Pleas  of  Wash- 
ington County,  1  Cowen,  576,  it  was  held  that  in  cases  of  appeal, 
the  court  of  common  pleas  had  no  right  to  exact  from  the  plaintiff 
security  for  costs,  on  the  ground  of  his  being  a  non-resident ;  that 
tlie  statute  regulating  appeals  had  prescribed  the  security  to  be 
given,  and  none  other  could  be  exacted.  This  decision  proceeds 
on  the  ground  that  the  appeal  is  but  a  continuation  of  the  suit 
before  the  justice  and  not  the  commencement  of  a  new  suit.  8 
Cowen,  110.  So  where  an  action  of  trespass  quare  clausum,  f  regit 
is  commenced  before  a  justice  of  the  peace,  and  the  defendant 
puts  in  a  plea  of  title,  and  the  plaintiff  then  commences  his  action 
in  the  court  of  common  pleas  for  the  same  trespass,  which  the 
defendant  removes  into  the  Supreme  Court  by  writ  of  habeas  cor- 
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pus,  and  the  plaintiff  here  recovers,  he  is  entitled  to  doutle  costs, 
it  being  considered  after  the  removal  to  this  court,  as  the  same 
action  originally  commenced  before  the  justice.  17  Johns.  H.,  3T ; 
1  Cowen,  425.  The  language  of  the  act  in  this  case  is  :  "  If  such 
plaintiff  shall  recover  any  damages  in  such  action,  the  defendant 
shall  be  liable  to  pay  to  such  plaintiff  double  costs.  1  B.  L.,  390, 
§  7.  His  title  to  costs,  therefore,  depends  upon  its  being  the  same 
action. 

I  am  therefore  of  opinion  that  the  plaintiff  is  entitled  to  judg- 
ment upon  the  demurrer,  with  leave  to  the  defendant  to  plead,  on 
payment  of  costs. 


SUPEEME  COURT. 

Ex  parte  Hatnes,  proceeded  against  as  a  non-resident  debtor. 

(18    Wend.,  611.     Decided  1836.) 

In  a  proceeding  under  the  statute  against  a  non-resident  debtor,  an  affidavit  of 
witnesses  that  they  a/re  informed  and  ieliem  that  a  debtor  is  a  non-resident, 
is  not  sufficient  to  authorize  the  issuing  of  an  attachment;  and  where  an 
attachment  was  issued  upon  such  an  affidavit,  it  was  set  aside,  although  the  party 
proceeded  against  did  not  even  allege  that  he  was  a  resident  of  the  State. 

So,  it  seems,  that  an  affidavit  of  information  and  belief  of  threatened  waste  is  not 
sufficient  to  authorize  even  a  temporary  injunction. 

Peoceedings  under  the  statute  against  absconding,  concealed  and 
nmir^esident  debtors.  An  attachment  was  issued  under  this  statute, 
2  E.  S.,  3,  §  1,  sub.  2,  against  the  property  of  C.  T.  Haynes,  as  a 
non-resident  debtor.  The  application  of  the  creditor  was  accom- 
panied by  an  affidavit  of  two  disinterested  persons,  who  stated  in 
the  same  that  they  were  informed  and  believed  that  Haynes  resided 
out  of  this  State. 

I.  Williams,  moved  to  set  aside  the  attachment. 

M.  T.  Reynolds,  contra. 

By  the  Court,  Cowen,  J.  There  is  no  branch  of  the  law  of 
evidence  in  which  the  cases  are  so  far  from  consistency  as  they 
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appear  to  be  in  respect  to  the  amount  of  proof,  or  even  what  shall 
be  considered  proof,  for  the  purposes  of  these  ex  parte  applica- 
tions for  process.  A  temporary  injunction  used  to  be  very  com- 
monly issued  on  the  party's  own  oath  of  mere  information  and 
belief  that  waste  was  committed  or  threatened.  It  was  formerly 
thought  that  to  obtain  a  ne  exeat,  it  was  enough  for  the  plaintiff  to 
swear  to  his  belief  that  the  defendant  was  going  abroad.  Bea/me^ 
Ne  Exeat,  24;  Hussel  v.  AsJiby,  2  Yesey,  96;  And  see  Cha/peofu, 
V.  Ca/rteaux,  in  a  note  to  Amsinck  v.  Banrclay,  8  Yesey,  597. 
"  But,"  says  Mr.  Beames,  "  the  extreme  vagueness  of  that  rule 
has  been,  and  that  very  properly,  qualified  by  later  decisions,  and 
it  is  now  held  that  the  affidavit  to  obtain  this  writ  must  be  positive 
as  to  the  defendant's  intention  to  go  abroad,  or  to  his  threats  or 
declarations  to  that  effect,  or  to  facts  evincing  it."  Oldha/m  v. 
Oldham,  T  Yesey,  410 ;  Etches  v.  Lam.ee,  7  id.,  417 ;  Amsinck  v. 
Barclay,  8  id.,  597 ;  Hannay  v.  McEntyre,  11  id.,  54 ;  Jones  v. 
Alphesin,  16  id.,  470 ;  And  see  Taylor  v.  Leitch,  1  Dick.,  380, 
a/nd  Shearman  v.  Shearman,  3  Bro.,  G.  C,  370.  And  Lord 
Eldon  has  said  he  would  never  grant  an  injunction  against  waste, 
on  an  affidavit  of  belief  that  the  defendant  was  going  to  cut  timber 
(Etches  V.  Lanee,  7  Yesey,  417,  and  Hannay  v.  McEntyre,  11  id., 
54),  nor  that  the  plaintiff  was  credibly  informed  the  defendant 
intended  to  commit  waste.  Hannay  v.  McEntyre,  11  Yes.,  54.  Yet, 
an  affidavit  made  before  a  common  magistrate  that  the  deponent 
"has  reason  to  suspect  that  several  trees  or  parts  of  trees 
have  been  stolen  from  the  King's  forest  of  Hainault,  and 
that  they  are  carried  to  the  premises  of  John  Smith,  car- 
penter, of  Chigwell  row,  and  there  concealed,  was,  after  much 
debate  and  great  reflection  by  the  King's  bench,  unani- 
mously holden  to  be  a  good  affidavit  for  the  purpose  of  a  search 
warrant  as  for  stolen  goods ;  that  is  to  say,  it  was  held  sufficient  to 
give  the  magistrate  jurisdiction."  This  was  as  late  as  1822,  in 
Elsee  V.  Smith,  1  Dowl.  &  Byl.,  97,  on  error  from  the  common 
pleas.  In  Ex  parte  Fitch,  2  Wendell,  298,  this  court  held  that  an 
affidavit  of  belief  by  two  witnesses  that  the  debtor  resided  out  of 
the  State  was  sufficient  to  warrant  an  attachment  under  the  non- 
resident debtor  act  as  it  then  stood ;  and  according  to  the  cases 
which  I  have  cited,  it  will  be  seen  that  this  was  going  ho  farther 
than  the  court  of  chancery  formerly  went  in  regard  to  like  applica- 
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tions,  nof  bo  far,  I  think,  as  the  King's  bench  and  common  pleas, 
both  went  in  Elsee  v.  Smith.  My  great  difficulty  always  was  in 
relation  to  this  general  judicial  kind  of  affidavit,  to  see  that  it 
amounted  to  any  proof  at  all.  This  court  formerly  said  that  when 
a  statute  requires  proof,  for  instance  to  obtain  a  warrant  from  a 
justice,  it  meant  legal  evidence.  Accordingly  a  statute  requiring  a 
plaintiff  to  "  prove  to  the  satisfaction  of  a  justice  that  the  defendant 
was  about  to  depart,"  &c.,  could  not  be  satisiied  with  the  plaintiff's 
own  oath,  because  that  was  not  competent  evidence.  To  warrant 
that,  the  statute  must  be  express.  Brown  v.  Hinckman,  9  Johns. 
a.,  75.  Forming  my  own  notions  [of  legal  evidence  mainly  at 
nisi  prius,  it  was  always  difficult  for  me  to  perceive  upon  what 
ground  a  piece  of  evidence,  which  would  never  be  thought  of  there 
as  competent,  could  be  received  in  another  court  professing  to  pro- 
ceed by  the  same  rules,  and  acted  upon  as  sufficient  to  sustain  any 
proceeding.  Who  ever  heard  of  a  witness  being  allowed,  before  a 
jury,  to  express  his  naked  belief,  or  information,  or  that  he  had 
reason  to  suspect?  On  objection,  such  proof  would  never  be 
received  as  even  competent,  much  less  as  sufficient  to  be  relied  on 
for  any  purpose.  The  same  rule  in  respect  to  ex  parte  applica 
tions  for  a  ne  exeat  and  injunction  is  strongly  enforced  and  illus- 
trated by  Lord  Eldon  in  the  cases  which  I  have  cited  from  Vesey. 
I  coUect  from  those  cases  that  he  would  consider  belief,  or  informa- 
tion and  belief,  altogether  incompetent.  That  there  are  exceptions 
to  the  rule,  however,  seems  equally  well  established ;  and  in  addi- 
tion to  the  cases  already  cited  we  have  Grumon  v.  Raymond,  1 
Conn,  a.,  40,  decided  by  a  very  learned  court.  It  was  there  held, 
or  rather  the  doctrine  was  laid  down  obiter  by  Keeve,  Ch.  J.,  that 
swearing  to  a  strong  suspicion  of  the  concealment  of  goods  in  a 
certain  place,  accompanied  with  positiveproof  of  their  having  been 
feloniously  stolen,  would  authorize  a  warrant  to  search  in  the  place 
thus  suspected. 

The  former  statute  giving  an  attachment  against  the  goods  of 
non-residents  "required  proof  to  the  satisfaction  of  the  judge." 
On  such  a  statute,  with  the  high  authorities  to  which  I  have 
referred,  before  me,  I  think  I  should  not  hesitate  in  receiving  the 
oath  of  mere  belief;  but  that  statute  no  longer  remains  to  us.  Dis- 
satisfied, it  seems,  with  its  construction  in  the  case  Ex  pa/rte  Fitch, 
the  legislature  have  demanded  that  "  the  facts  and  circumstances 
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to  establish  the  grounds,"  of  the  application  should  be  proved  by 
two  witnesses.  2  E.  S.,  3,  §  35.  The  same  learned  judge  (the  late 
Chief  Justice  Savage)  who  delivered  the  opinion  of  this  court  in 
the  matter  of  Fitch,  has  recently  taken  a  leading  part  in  construing 
another  statute,  which  requires  facts  and  circumstances  to  warrant 
an  attachment  by  a  justice  of  the  peace.  Statutes,  sessions  of  1831, 
p.  404,  §  34,  35.  The  affidavit  was  of  5eZ*e/ merely  thalt  the  debtor 
was  about  to  remove  fraudulently,  &c.  The  court  held  the  affi- 
davit insufficient.  The  chief  justice  said,  "the  plaintiff's  own 
belief  is  neither  a  fact  nor  a  circumstance  upon  which  the  justice 
can  exercise  his  judgment.  It  is  not  sufficient  that  the  plaintiff  is 
satisfied ;  the  justice  must  be  satisfied  from  proof  of  facts  and  cir- 
cumstances, not  the  belief  of  any  one."  The  learned  judge  then 
goes  into  a  course  of  illustration  to  show  what  would  satisfy  the 
statute.  I  will  only  say  of  these,  that  they  must  strike  any  mind 
which  has  been  accustomed  to  judge  upon  the  rules  of  evidence 
with  great  force,  and  they  accord,  so  far  as  they  go,  with  Lord 
Eldon's  remarks  in  cases  of  ne  exeat.  Smith  v.  Luce,  14  Wendell, 
237.  In  a  similar  case,  mere  belief  was  held  insufficient  to  confer 
jurisdiction.     Loder  v.  Phelps,  13  Wendell,  46. 

But  the  deponents  are  informed,  and  information  is  said  to  be  a 
fact  or  circumstance.  That  is  indeed  so,  but  we  are  now  upon 
ground  where  we  must  have  regard  to  the  relevancy  of  evidence 
as  well  as  its  competency  in  other  respects.  Information,  which 
is  another  word  for  hea/rsa/y,  is  generally  not  evidence.  There  are 
exceptions  to  the  rule,  as,  if  it  come  from  the  party  against  whom 
it  is  adduced,  or  be  elicited  on  diligent  enquiry  as  to  residence,  &c. ; 
but  the  party  offering  it  must  show  that  it  comes  within  the  excep- 
tion. For  aught  we  know,  the  witnesses  may  have  been  informed 
by  the  party  who  made  the  application.  In  Sannay  v.  McEntyre, 
Lord  Eldon  said,  "  The  affidavit  representing  belief  upon  informa- 
tion, the  court  should  know  the  particulars  of  that  information ; 
the  person  giving  the  information  can  state  the  ground  of  it."  In 
short,  any  kind  of  information  that  we  can  imagine  would  satisfy 
such  an  affidavit  as  was  presented  in  this  case.  To  receive  it, 
would  be  a  complete  evasion  of  the  statute.  An  affidavit  for  a 
justice's  attachment,  much  more  full  as  to  information  than  this, 
was  holden  insufficient  on  cerUorari  in  Tollman  v.  Bigelow,  10 
Wendell,  420. 
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On  the  whole,  I  feel  no  difficulty  in  saying  that  the  affidavits  in 
this  case  are  not  siifficient  to  sustain  the  attachment.  No  excuse  is 
given  for  their  being  so  very  vague  and  unsatisfactory.  Ordinarily, 
the  mere  question  of  residence  is  one  to  which  many  persons  can 
speak,  from  circumstances  at  least.  It  is  not  like  the  case  of  abscond- 
ing, or  fraudulent  concealment  of  goods ;  nor  can  I  give  any 
effect  to  the  argument,  in  such  a  case,  that  non-residence  is  not 
denied ;  the  onus,  of  course,  lies  with  the  applicant ;  and  though 
in  a  case  of  fraud,  where  difficulty  in  obtaining  full  proof  frequently 
exists,  there  might  be  a  reason  for  excusing  from  costs,  I  see 
nothing  of  that  sort  here.    The  motion  must  be  granted,  with  costs. 


SUPEEME  COUET. 

GiBBS    V.    LOOMIS. 

(10  John.,  463.    Decided  1813.) 

The  privilege  of  attorneys  of  inferior  courts  from  arrest  by  process  from  the 
Supreme  Court,  does  not  extend  beyond  the  time  of  their  necessary  attendance 
on  those  courts. 

This  was  an  action  of  trespass,  assault  and  battery,  &c.  The 
defendant  pleaded  that  he  was,  before  the  filing  of  the  plaintiff's 
bill,  and  at  this  time  is,  an  attorney  of  the  Court  of  Common 
Pleas  of  Washington  county,  &c.,  attending  to  divers  pleas  and 
affairs,  &c.,  of  persons,  prosecuting  and  defending  them  as  their 
attorney,  &c.,  and  that  he  and  all  other  attorneys  of  that  court, 
while  so  prosecuting  and  defending,  according  to  the  custom  of  the 
same  court,  &c.,  should  not,  nor  ought  to  be,  drawn  or  compelled, 
nor  at  any  time  past,  have  been  drawn  or  compelled,  against  their 
will,  to  answer  before  any  justice  or  other  judges  whatsoever,  except 
before  the  said  Court  of  Common  Pleas,  nor  any  plea,  plaint  or 
demand,  which  does  not  touch  the  right  of  the  people,  &c.,  pleas 
of  freehold  and  felonies  only  excepted ;  and  this  he  is  ready  to 
verify.     Wherefore  he  prays  judgment  if  he  ought  to  answer,  &c. 

To  this  plea  there  was  a  demurrer  and  joinder  in  demurrer,  and 
the  same  was  submitted  to  the  court  without  argument. 
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Per  Curiam.  The  privilege  of  the  officers  of  inferior  courts 
from  arrest  by  process  from  this  court,  has  never  been  extended 
beyond  the  time  of  their  necessary  attendance  on  those  courts. 
They  have  no  exclusive  perpetual  privilege  as  against  the  jurisdic- 
tion of  this  court. 

Judgment  of  respondeas  ouster. 


SUPREME  COURT. 

Tiffany  v.  Deiggs  &  Lynch. 

(13  John.,  252.     Decided  1816.) 

"Where  an  attorney  is  sued  in  a  justice's  court,  jointly  with  another  defendant,  he 
cannot  plead  in  abatement  that  the  court  of  which  he  is  an  attorney  is  then 
sitting. 

In  error,  on  certiora/ri  to  a  justice's  court. 

The  plaintiff  in  error  brought  an  action  of  assumpsit  against  the 
defendants,  in  the  court  below,  for  work  and  labor.  The  defend- 
ants pleaded  that  Lynch,  one  of  the  defendants,  was  an  attorney 
of  the  Supreme  Court,  which  was  then  sitting.  The  plaintiff 
objected  that  the  Supreme  Court  was  not  sitting  when  the  sum- 
mons was  issued,  but  the  justice  decided  that  this  was  immaterial ; 
and  the  plaintiff  having  no  further  answer,  the  justice  gave  judg- 
ment for  the  defendants. 

Per  CuKiAM.  The  first  section  of  the  act  for  the  recovery  of 
debts  to  the  value  of  25  dollars  (1  N.  R.  L.,  387.)  (6)  gives  cog- 
nizance to  a  justice  of  the  peace  of  all  actions  not  exceeding 
25  dollars,  as  well  against  attorneys  and  other  officers  of  any  court 
of  justice  in  this  State,  (except  during  the  sitting  of  such  court,)  as 
others. 

Before  the  passing  of  this  statute,  it  must  be  conceded  that  an 
attorney  in  no  court  of  justice  could  be  allowed  to  plead  his  privi- 
lege, when  prosecuted,  jointly  with  others ;  and  the  above  section 
does  not  enlarge  this  privilege  so  as  to  extend  it  to  such  a  case. 
It  evidently  intends  no  more  than  that  an  attorney  shall  not 
avail  himself  of  the  privilege  he  was  entitled  to  before  the  passing 
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of  the  act,  except  during  the  sitting  of  the  court ;  and  the  law 
remains  unaltered  when  he  is  sued  jointly  with  another. 

Lynch  having  beeta  prosecuted  jointly  with  Driggs,  his  plea  of 
privilege  ought  not  to  have  been  allowed  by  the  justice.  It  was, 
therefore,  unimportant  whether  the  court,  of  which  he  was  an 
attorney,  was  in  session  at  the  time  the  summons  issued  or  when 
the  trial  took  place ;  it  is  manifest,  that  the  proceedings  of  the  jus- 
tice were  erroneous  in  extending  to  him  a  privilege  to  which  he 
was  not  entitled.     The  judgment  must,  therefore,  be  reversed. 

Judgment  reversed. 


SUPEEME  COUET. 

MiLLEE    V.    BeINKBEHOFF. 

(4  Denio,  118.     Decided  1847.) 

Where  certain  facts  are  required  to  be  proved  to  warrant  the  issuing  of  process, 
in  a  court  of  special  and  limited  jurisdiction,  if  there  be  a  total  defect  of  proof 
as  to  any  essential  point,  the  process  will  be  void. 

But  where  the  proof,  though  slight  and  inconclusive,  legally  tends  to  establish  all 
the  essential  facts,  the  process  will  be  valid  when  questioned  collaterally,  and 
can  only  be  avoided  by  a  direct  proceeding  to  set  it  aside.     Per  Bronson,  C.  J. 

Where  application  was  made  to  a  justice  of  the  peace  for  an  attachment,  on  the 
ground  that  the  debtors  had  assigned  and  disposed  of  and  were  about  to  remove 
their  property  from  the  county  with  intent  to  defraud  their  creditors,  and  the 
aflfldavits  stated  only  that  the  defendants  had  made  two  assignments  of  property 
to  the  same  person,  and  that  they  said  they  had  then  no  property  and  could 
pay  no  debts ;  h^ld  that  there  was  a  total  defect  of  evidence  of  an  intent  to 
deiraud  creditors  and  that  the  attachment  was  void. 

Eeeoe  to  Tioga,  C.  P.  Brinkerhoff  sued  Miller  before  a  justice, 
in  trespass,  for  taking  his  cow.  On  the  trial,  the  defendant  pro- 
posed to  justify  the  taking  of  the  cow  under  an  attachment  in  his 
favor  against  the  plaintiff  and  one  Hoyt,  issued  by  a  justice  of  the 
peace.  The  affidavit  on  which  the  attachment  issued  was  made 
on  the  13th  day  of  December,  1838,  and  stated,  in  proper  form, 
that  the  plaintiff  and  Hoyt  w:ere  indebted  to  the  defendant  upon 
contract,  and  that  the  application  was  made  on  the  ground  that 
the  plaintiff  and  Hoyt  had  assigned  and  disposed  of,  and  were 
17 
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about  to  remove  their  property  from  the  county  of  Tioga,  with 
intent  to  defraud  their  creditors.  It  then  proceeded  thus :  "  And 
this  deponent  further  saith,  that  the  said  James  I.  Brinkerhoff  and 
Israel  S.  Hoyt,  made  an  assignment  of  some  of  their  property 
last  spring  to  L.  P.  Hand  of  Albany,  and  that  said  Brinkerhoff  and 
Hoyt  told  this  deponent  that  they  had  made  another  assignment 
to  the  same  man  last  week ;  and  also  (that)  the  said  Hand,  or  his 
agent,  was  going  to  remove  some  of  the  property  out  of  the 
county  of  Tioga  on  the  11th  instant ;  and  also  that  they  said  they 
had  no  property  and  could  pay  no  debts."  The  justice,  in  the 
suit  on  trial,  decided  that  the  affidavit  was  not  sufficient  to  confer 
jurisdiction  on  the  justice  who  issued  the  attachment.  Judgment 
was  rendered  for  the  plaintiff  for  the  value  of  the  cow,  which  the 
C.  P.  affirmed  on  certiorari.     The  defendant  brings  error. 

John  J.  Taylor,  for  the  plaintiff  in  error. 

J.  M.  Parlcer,  for  the  defendant  in  error. 

By  the  Court,  Beonson,  Ch.  J.  When  certain  facts  are  to  be 
proved  to  a  court  of  special  and  limited  jurisdiction,  as  a  ground 
for  issuing  process,  if  there  be  a  total  defect  of  evidence  as  to  any 
essential  fact,  the  process  will  be  declared  void,  in  whatever  form 
the  question  may  arise.  This  is  sufficiently  established  by  the 
cases  cited  at  the  bar,  as  well  as  by  many  others  to  be  found  in 
the  books.  But  when  the  proof  has  a  legal  tendency  to  make  out 
a  proper  case  in  all  its  parts  for  issuing  the  process,  then,  although 
the  proof  may  be  slight  and  inconclusive,  the  process  will  be  valid 
until  it  is  set  aside  by  a  direct  proceeding  for  that  purpose.  In 
one  case,  the  court  acts  without  authority,  in  the  other,  it  only 
errs  in  judgment  upon  a  question  properly  before  it  for  adjudica- 
tion. {Matter  of  Faulkner,  4  Hill,  598 ;  Harman  v.  Brothearson, 
1  Denio,  537 ;  Voshwrgh  v.  Welch,  11  John.,  175 ;  Tallman  v. 
Bigelow,  10  Wend.,  420.)  In  one  case  there  is  a  defect  of  juris- 
diction ;  in  the  other  there  is  only  an  error  of  judgment.  "Want 
of  jurisdiction  makes  the  act  void ;  but  a  mistake  concerning  the 
just  weight  and  importance  of  evidence,  only  makes  the  act  erro- 
neous, and  it  will  stand  good  until  reversed.  I  think  this  a  sound 
distinction,  though  it  rests  in  some  degree  upon  my  own  authority. 
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The  defendant  claims  the  benefit  of  the  distinction,  and  I  think 
him  entitled  to  it.  But  it  will  not  help  out  his  case ;  for  although 
the  affidavit  was  sufficient  in  some  particulars,  it  was  totally  defec- 
tive in  others.  It  is  entirely  silent  as  to  the  most  material  fact, 
the  intent  to  defraud  creditors.  That  the  applicant  for  the  attach- 
ment had  a  debt  arising  upon  a  contract  was  sufficiently  proved ; 
but  the  only  "  facts  and  circumstances  "  set  forth  as  a  ground  for 
issuing  the  process  are,  that  the  debtors  had  made  two  assignments 
of  their  property ;  and  that  the  assignee  was  about  to  remove  a 
part  of  the  property  out  of  the  county.  To  which  it  was  added, 
that  the  debtor  said  they  had  no  property,  and  could  pay  no  debts. 
There  is  no  fact  or  circumstance  to  show — nor  is  there  even  the 
intimation  of  a  belief — that  the  debtors  had  assigned  the  property, 
or  were  about  to  remove  it  from  the  county  with  intent  to  defraud 
their  creditors.  (,^toi!.  1831,j?.  404,  §§  34,  35.)  The  affidavit  was 
bad  within  all  the  cases;  and  the  proceedings  founded  upon  it 
were  void,  as  well  as  erroneous. 
Judgment  affirmed. 


SUPEEME  COURT. 

Ex  PAETE  ShUMWAT. 

(4  Denio,  258.    Bedded  1847.) 

It  is  not  sufficient  in  the  affidavit  to  name  the  deponent  as  the  attorney  or  agent 
of  the  creditor.    It  must  be  expressly  sworn  to. 

*  *  *    After  the  title  of  the  suit,  this  affidavit 

commenced  as  follows :     Columbia  county,  ss.  Ma/rtin  Van  Dusen, 
the  attorney  of  the  above  named  plaintiff ,  being  duly  sworn,  saith." 

H.  Hogeboom,  on  behalf  of  Isaac  Shumway. 

K.  Miller  &  P.  W  Bishop,  contra. 
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£y  the  Court,  Jewett,  J.         *  *  *  *  * 

******** 

*  *  *     Van  Dusen  being  unauthorized  under  his 

retainer  in  the  suit  in  which  the  judgment  was  recovered  to  make 
the  affidavit,  it  was  essential  that  his  character  as  the  attorney  of 
the  creditor  in  the  special  proceeding  should  be  directly  sworn  to 
in  the  affidavit.  It  was  so  held  where  the  affidavit  was  made  by 
one  claiming  to  be  the  agent  of  the  creditor.  {Ex  parte  The  Ba/rik 
of  Monroe,  7  Hill,  17Y.)  In  that  case,  as  in  the  present,  he  was 
named  as  the  agent,  but  this  was  held  to  be  merely  deseriptio  j)er- 
soncB.  The  principle  there  decided  must  govern  this  case;  and  the 
motion  for  a  mandamus  must  consequently  be  denied. 
Motion  denied. 


SUPEEME  COUET. 

Dewey   v.  Greene. 

(4  Benio,  93.     Decided  1847.) 

An  affidavit  on  an  application  for  an  attachment  in  a  justice's  court,  in  which 

the  facts  are  stated  upon  the  belief  only  of  the  deponent,  is  fatally  defective. 
And  such  defect,  if  objected  to  by  the  defendant  before  pleading,  may  be  taken 

advantage  of  on  certiorari,  though  the  defendant  pleaded  to  the  action  after  the 

objection  was  overruled. 
If  the  defenc'ant  had  pleaded  without  taking  the  objection,  the  defect  would  have 

been  waived.    Per  Bbaedslet,  J. 

Eeeok  to  the  Jefferson  common  pleas.  Greene  applied  for  an 
attachment  against  Dewey,  before  a  justice  of  the  peace,  and  made 
affidavit  that  the  defendant  was  indebted  to  him  upon  contract  in 
the  sum  of  six  dollars,  as  near  as  he  could  calculate,  over  and  above 
all  discounts ;  and  that  the  attachment  was  applied  for  on  the 
ground  that  the  defendant  had  fled  from  the  county  of  Jefferson 
into  the  county  of  Lewis,  as  the  deponent  believed,  to  defraud  his 
creditors;  that  the  facts  and  circumstances  upon  which  such  belief 
was  predicated  were,  that  said  Dewey  had  that  day  fled  from  said 
county  of  Jefferson,  where  he  last  resided,  and  in  a  secret  and 
clandestine  manner,  as  the  deponent  believed.    An  attachment  was 
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accordingly  issued.  On  the  return  day  the  parties  appeared  and 
the  plaintiff  declared.  The  defendant  objected  that  the  affidavit 
was  defective  in  that  the  facts  were  stated  only  on  belief.  Th6 
justice  overruled  the  objection  and  the  defendant  pleaded  the 
general  issue.  After  a  trial  the  justice  gave  judgment  for  the 
plaintiff,  which  the  common  pleas  affirmed  on  certiorari,-  from 
which  judgment  of  affirmance  the  defendant  brought  error  to  this 
court. 

W.  L.  Sherman,  for  the  plaintiff  in  error. 

W.  C.  ThoTyypson,  for  the  defendant  in  error. 

By  the  Court,  Beaedsley,  J.  That  the  defendant  had  fled  from 
Jefferson  to  Lewis,  was  stated  in  the  affidavit  of  the  plaintiff  as  a 
mere  matter  of  belief;  he  did  not  profess  to  have  any  knowledge 
on  the  subject,  nor  even  to  have  been  so  informed.  As  I  read  the 
affidavit,  every  thing  therein  stated  is  on  belief,  and  not  as  a  matter 
of  fact  within  the  knowledge  or  information  of  the  plaintiff.  This 
was  not  enough  to  authorize  an  attachment.  {Lams  of  1831,^. 
404,  §  35.)  On  this  ground  the  defendant  objected  to  the  attach- 
ment as  irregular,  but  the  objection  was  overruled  and  he  then 
pleaded  the  general  issue. 

The  objection  was  made  in  due  time  and  was  well  taken  ;  the 
attachment  should  have  been  set  aside  as  irregular.  Nor  was  the 
objection  waived  by  subsequently  pleading  the  general  issue. 
(Avery  v.  Slack,  11  Wend.,  85  y  Shannon  v.  Oomstock,  21  id.,  457; 
Wheeler  v.  Lampman,  14  John.,  481.)  Had  this  plea  been  inter- 
posed by  the  defendant,  without  having  previously  objected  to  the 
process  as  irregular,  it  would  have  been  deemed  a  waiver.  ( Wheeler 
V.  Lamijpman  [supra]  /  Swartwout  v.  Roddis,  5  Hill,  118.)  But 
when  the  question  of  regularity  is  made  at  the  proper  time,  and 
improperly  overruled,  the  party  is  never  concluded  by  pleading  to 
the  action.  He  does  what  he  can,  and  at  the  earliest  opportunity, 
to  arrest  the  irregular  proceeding ;  but  being  defeated  in  this  by 
the  erroneous  decision  of  the  justice,  the  party  cannot  be  deemed 
to  have  waived  anything  by  subsequently  pleading  to  the  decla- 
ration, and  making  the  best  defence  in  his  power.  This  is  the 
proper  distinction  to  be  made  in  all  cases  of  this  description. 
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There  are  cases  which  hold  that  this  objection  cannot  be  taken, 
where  the  cause  has  been  carried  to  the  common  pleas  by  appeal. 
{Malone  v.  Clwrh,  2  Hill,  65Y  /  SwarPwout  v.  RoddAs  [siopra] ; 
Wood  V.  Bandall,  5  Hill,  264.)  But  this  is  because  the  remedy 
by  appeal  does  not  reach  such  an  error ;  and  not  because  the  waiver 
was  cured,  or  the  right  to  take  advantage  of  it  waived,  by  plead- 
ing to  the  action. 

Judgment  reversed. 


SUPEEME  COURT. 


The  People  ex  rel.  Tomb  against  The   Judges  of  the   Couet 
OF  Common  Pleas  of  the  County  of  Washington. 

(1  Cowen,  576.    Decided  1823.) 

On  appeal  from  a  justice's  court,  a  court  of  common  pleas  cannot  restrain  the 
appellant  from  proceeding  in  the  cause,  until  security  for  costs  is  given,  on  the 
ground  that  he  is  a  non-resident. 

Nor  can  they  order  that  until  security  for  costs  is  given,  the  appellee  shall  be 
entitled  to  an  affirmance  of  his  judgment,  ex  parte.  The  security  made  neces- 
sary by  the  statute  (Sess.,  41,  ch.  94,  §  17),  is  all  that  can  be  required. 

An  alternative  mandamus  was  granted  in  Janua/ry  term  last, 
requiring  the  defendants  to  vacate  a  rule  granted  by  them,  prohibit- 
ing Tomi  from  appearing  in  a  cause  brought  into  the  court  of 
common  pleas  of  Washington  county  by  appeal  from  a  justices' 
court,  by  Tomb,  as  appellant,  against  one  Munson,  as  appellee. 
The  judges  returned  that  the  cause  in  the  justices's  court  was  by 
Mwnson,  plaintiff,  against  Tomb,  defendant ;  that  the  justice  ren- 
dered judgment  against  Tomb,  for  $25.06,  besides  costs — where- 
upon Tomb  appealed  ;  that  to  the  return  of  the  justice  was  annexed 
a  bond  of  the  appellant,  and  one  William  Tomb,  as  his  security, 
duly  approved  of  by  the  justice,  as  the  act,  &c.,  provides  ;  that  in 
August  term,,  1818,  the  court  of  common  pleas  made  a  rule,  "  that 
on  all  appeals  from  a  justices's  court,  if  the  appellant  be  a  non-resi- 
dent of  the  county  of  Washington,  on  filing  an  affidavit  thereof, 
the  appellee  might  enter  a  rule  in  the  common  rule  book,  that 
the  proceedings  on  the  appellant's  part  be  stayed  until  security  for 
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costs  should  be  filed  in  the  office  of  the  clerk  of  that  court,  which 
rule  should  not  be  operative  till  notice  thereof  should  be  duly 
served ;  which  security  should  be  a  bond  to  be  executed  by  a  suffi- 
cient person,  being  a  house-keeper  of  said  county,  in  the  sum  of 
fifty  dollars,  conditioned  for  the  payment  of  such  costs  as  might  be 
adjudged  to  the  appellee  on  the  determination  of  the  appeal 
between  the  parties,  and  accompanied  with  an  affidavit,  specifying 
that  the  person  executing  the  bond  is  a  house-keeper  (in  some  town 
particularizing  it)  in  the  said  county ;  and  that  he  is  worth  the 
sum  of  $100,  over  and  above  aU  debts  owing  by  him ;  "  that  this 
rule  still  remains  in  force ;  that  the  proceedings  on  the  part  of 
Tomi  were  stayed  under  this  rule ;  that  a  motion  had  been  made 
to  vacate  the  rule  staying  proceedings,  but  denied ;  and  further, 
that,  at  December  term,  1822,  upon  motion,  granted  on  affidavit, 
that  the  appellant  and  his  bail  had  absconded  and  left  the  county, 
the  court  made  a  rule  against  the  consent  of  Tomi^s  counsel,  that 
when  the  said  cause  should  be  called  on  the  calendar,  unless  a  bond, 
in  pursuance  of  the  rule  before  entered,  should  be  filed,  previous  to 
its  being  so  called,  the  appellee  should  be  entitled  to  have  said 
'judgment  affirmed,  expa/rte,  or  by  default ;  that  on  the  cause  being 
called,  the  court  accordingly  refused  to  let  the  counsel  of  Tomh 
appear,  he  not  having  complied  with  the  rule ;  and  the  judgment 
was  affirmed  by  default. 

J.  Willa/rd,  for  the  plaintiff. 

S.  Stevens,  contra. 

CuKiA.  The  proceedings  of  the  common  pleas  were  altogether 
irregular.  The  statute  prescribes  what  security  shall  be  given  to 
ensure  a  hearing ;  and  that  when  the  court  of  common  pleas  become 
possessed  of  the  cause,  they  shall,  upon  application  of  either  party, 
■and  by  rules  adapted  to  the  case,  cause  the  parties  to  proceed,  with 
all  reasonable  diligence,  to  the  hearing  of  the  cause.  They  cannot 
require  additional  security  beyond  that  prescribed  in  the  statute. 
Suppose  a  defendant  gives  bail,  who  justify:  These  bail  become 
insolvent  before  trial :  Was  it  ever  heard  or  thought  of,  that  the 
court  may  require  him  to  give  additional  bail,  upon  penalty  of 
being  refused  a  hearing  for  his  non-compliance  ?    To  allow  of  this 
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proceeding  wcJuld  be  perverting  the  plain  intent  and  purpose  of 
the  statute,  to  which  the  common  pleas  must  be  confined. 
Rule  for  a  peremptory'  mandamus. 


SUPREME  COURT. 

Feistno  v.  Dickinson. 
(4  Denio,  84.     Decided  1847.) 

A  certiorari  in  a  justice's  court  is  a  new  suit;  and  therefore  the  covenant  of  the 
surety  for  a  non-resident  plaintiff  on  suing  out  a  summons — to  pay  any  sum 
that  may  be  adjudged  against  the  plaintiff  in  that  suit — does  not  extend  to  the 
costs  of  a  reversal  on  certiorari,  of  the  judgment  recovered  by  the  plaintiff  before 
the  justice  in  the  suit  commenced  by  the  summons. 

Eeeoe  to  the  Chenango  common  pleas,  to  review  a  judgment  of 
that  court  affirming  a  justice's  judgment  on  certiora/ri.  Dickinson 
sued  Fenno  before  the  justice  on  a  covenant  executed  by  the  latter  to 
the  plaintiff.  The  instrument  recited  that  C.  Mann,  a  non-resident 
of  the  county,  had  applied  to  S.  D.,  a  justice  of  the  peace,  for  a 
summons  against  Dickinson,  and  stated  that  the  defendant  thereby 
became  surety  that  Mann  should  pay  any  sum  which  might  be 
"  adjudged  against  him,  Mann,  in' the  said  suit."  It  appeared  that 
Mann  recovered  in  the  suit  commenced  by  him  before  the  justice, 
but  Dickinson  brought  a  certiorari  to  the  common  pleas,  where  the 
judgment  was  reversed  and  twenty  dollars  costs  were  awarded 
against  Mann.  In  this  suit  on  the  covenant  the  justice  gave  judg- 
ment for  the  plaintiff  for  the  twenty  dollars  with  costs,  which  last 
mentioned  judgment  was  affirmed  by  the  common  pleas. 

JF.  TJ.  Fenno,  plaintiff  in  error,  in  person. 

A.  O.  Moses,  for  the  defendant  in  error. 

By  the  Court,  Beaedslet,  J.  Where  an  appeal  is  taken  to  a 
court  of  common  pleas  from  a  judgment  rendered  by  a  justice  of 
the  peace,  the  proceedings  in  the  appellate  court  are  but  a  con- 
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tinuation  of  those  previously  had  before  the  justice.  The  remedy 
by  appeal  is,  in  effect,  a  new  trial  of  the  cause  in  the  court  of 
common  pleas,  which  the  unsuccessful  party  is  entitled  to  on  pro- 
curing his  appeal  to  be  allowed,  and  on  giving  such  security  as  the 
law  requires.  The  entire  proceedings  in  such  case,  are  all  in  one 
suit  although  it  was  pending  at  diflerent  periods  in  district  courts. 
This  was  so  held  in  Tra/ver  v.  Nichols,  (7  Wend.,  434,)  where  it 
was  adjudged  that  the  security  given  by  a  plaintiff,  on  the  com- 
mencement of  a  suit  in  the  justice's  court  for  the  payment  of  any 
sum  which  might  be  adjudged  against  him,  extended  to  such  costs 
as  were  adjudged  against  him  by  the  court  of  common  pleas,  on  an 
appeal  from  the  judgment  recovered  by  the  plaintiff  before  the 
justice.  But  a  certiorari,  sued  out  to  reverse  a  judgment  of  a  jus- 
tice of  the  peace,  like  a  writ  of  error,  is  the  commencement  of  a 
new  trial  and  not  the  continuation  of  an  old  one.  In  this  case  the 
covenant  of  the  defendant  bound  him  to  pay  the  plaintiff  any  sum 
which  might  be  adjudged  in  favor  of  the  plaintiff,  and  against 
Mann,  in  the  suit  wherein  Mann  was  plaintiff  and  the  present 
plaintiff  was  defendant.  But  nothing  was  adjudged  against  Mann 
in  that  suit ;  on  the  contrary,  judgment  was  rendered  in  his  favor. 
That  judgment  was  subsequently  reversed  on  certiorari,  and  costs 
adjudged  against  Mann  ;  but  this  judgment  for  costs  was  rendered 
in  a  new  suit,  and  not  in  the  suit  commenced  before  the  justice. 
The  defendant  was  therefore  not  holden  for  these  costs,  and  the 
judgments  below  were  erroneous. 
Judgments  reversed. 
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SUPEEME  COURT. 

Cunningham  v.  Goelet. 
(4  Deiiio,  71.    Decided  1847.) 

In  an  affidavit  made  by  the  agent  of  the  landlord  to  procure  a  summons  in  a 

summary  proceeding  to  recover  the  possession  of  land,  it  is  not  sufficient  that 

the  deponent  be  described  as  agent,  but  the  fact  must  be  directly  sworn  to. 
*******  *  * 

Summary  proceedings  to  recover  possession  of  demised  premises. 
On  the  2d  of  May,  1846,  an  affidavit  was  made  before  one  of  the 
aldermen  of  the  city  of  New  York,  as  follows : 

"  City  cmd  County  of  New  York,  ss.  : 

"  Patrick  Henry,  agent  for  Peter  Goelet,  being  duly  sworn,  doth 
depose  and  say,  that  on  or  about  the  1st  day  of  April,  1843,  said 
Goelet  rented  unto  Francis  Cunningham  the  house  No.  20  Morris 
street  in  the  city  of  New  York,  for  the  term  of  three  years  from 
the  first  day  of  May  then  next,  which  said  term  has  expired,  and 
that  he  or  his  assigns  hold  over  and  continue  in  possession  of  the 
said  premises,  without  the  permission  of  the  said  Goelet." 
********** 

E.  Casseelt,  for  Cunningham. 

T.  B.  GiLFOED,  for  Goelet. 

By  the  Court,  Beonson,  Ch.  J.    Although  Henry  in  his  affidavit 

describes  himself  as  agent  for  Goelet,  he  does  not  swear  that  he 

was  such  agent.     {Ex  parte  Ba/rik  of  Monroe,  7  Kill,  177 ;  Ex 

pa/rte  Aldrioh,  1  Denio,  662.)     The  summons  was  also  defective. 

********** 

Proceedings  reversed. 
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SUPEEME  COURT. 

Eael  v.  Spoonee  &  Dixon. 
(3  Denio,  246.     Bedded  1846.) 

The  obligors  ia  a  bond  executed  upon  the  issuing  of  an  attachment  in  a  justice's 
court,  where  the  plaintiff  has  failed  to  recover  judgment,  are,  prima  facie,  lia- 
ble for  the  value  of  the  property  attached.    Per  Beardsley,  J. 

But  where  property  was  seized  and  removed  by  virtue  of  an  attachment,  and  the 
plaintiflf  having  been  nonsuited  on  the  trial,  immediately  sued  out  another 
attachment,  upon  which  the  officer  who  served  the  first,  seized  the  same  pro- 
perty, in  his  own  possession,  on  the  second  attachment,  and  afterwards  sold  it 
on  the  execution  in  that  suit;  in  an  action  on  the  bond  given  on  the  issuing 
of  the  first  attachment,  held,  that  the  defendants  were  entitled  to  show  the 
appropriation'of  the  property  on  the  process  in  the  second  attachment  suit  in 
reduction  of  damages. 

Eeeoe  to  the  Warren  comraon  pleas.  Earl  sued  Spooner  & 
Dixon  before  a  justice  of  tlie  peace  and  recovered  $2  besides  costs, 
which  judgment  the  common  pleas  upon  certiorari  prosecuted  by 
the  plaintiff,  affirmed ;  whereupon  the  plaintiff  brought  error  to 
this  court.  The  action  was  covenant,  on  a  bond  executed  by  the 
defendants  in  the  penalty  of  $100,  given  to  produce  the  issuing  of 
an  attachment  before  a  justice  in  favor  of  Spooner  against  the 
plaintiff,  which  was  conditioned  pursuant  to  the  statute  (2  H.  S., 
230,  §  29),  to  be  void  if  (among  other  things)  Spooner  should  pay 
the  defendant  (the  plaintiff  in  the  suit)  all  damages  and  costs  which 
he  might  sustain  by  reason  of  the  issuing  of  the  attachment  in  case 
Spooner  should  fail  to  recover  judgment  in  the  attachment  suit. 
An  attachment  was  accordingly  issued  upon  which  certain  chattels 
of  the  plaintiff,  worth  about  thirty  dollars,  were  seized  by  a  con- 
stable; who  took  them  into  his  possession  and  locked  them  up, 
and  returned  the  attachment.  On  the  return  day  the  parties 
appeared  before  the  justice,  when  the  plaintiff  in  that  suit 
(Spooner)  was  nonsuited,  upon  what  ground  is  not  stated  in  the 
return.  The  plaintiff,  in  the  suit  on  the  bond,  sought  to  recover 
the  value  of  the  property  attached,  and  proved  that  it  had  never 
been  returned.  On  the  part  of  the  defendants  it  was  permitted 
to  be  shown,  though  objected  to  by  the  plaintiff,  that  immediately 
after  the  judgment  of  nonsuit,  the  same  justice  issued  another 
attachment  in  favor  of  Spooner  against  the  plaintiff,  by  virtue  of 
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which  the  same  constable  attached  the  same  property,  and,  judg- 
ment having  been  rendered  for  the  plaintiif  in  this  second  attach- 
ment suit,  sold  it  on  the  execution. 

A.  T.  Wilson,  for  the  plaintiff  in  error. 

^.  S.  Bosekrans,  for  the  defendant  in  error. 

By  the  Court,  Beaedsley,  J.  I  think  there  was  no  error  in 
allowing  the  defendants  to  give  evidence  of  the  second  attachment 
and  proceedings  thereon,  including  a  sale  of  the  property  to  satisfy 
the  judgment  thus  recovered  against  the  plaintiff  in  this  suit. 
The  evidence  was  pertinent  and  material  to  the  question  of  dam- 
ages, and  it  seems  to  have  been  received  for  that  purpose  alone. 

The  defendants  were  bound  by  their  bond  to  pay  the  plaintiff 
all  damages  and  costs  which  he  might  sustain  by  reason  of  the 
issuing  of  the  attachment  referred  to  in  said  bond,  if  the  plaintiff 
in  said  attachment  failed  to  recover  judgment  thereon.  No  such 
judgment  was  recovered,  but  on  the  contrary  a  judgment  of  non- 
suit was  rendered  against  the  plaintiff  in  the  attachment.  The 
condition  of  the  bond  was  thus  broken,  und  prima  facie  the  defend- 
ants were  responsible  for  the  full  value  of  the  property  which  had 
been  seized  on  the  attachment.  They  had  bound  themselves  to 
pay  all  damages  which  the  defendant  in  the  attachment  might 
sustain  "by  reason  of  the  issuing  of  such  attachment,"  anA  prima 
facie  he  had  sustained  damages  to  the  extent  of  the  value  of  the 
property  taken  from  him  on  the  attachment.  A  return  or  an  offer 
to  return  the  property  to  the  owner  might  have  changed  the  rule 
of  damages,  and  so  might  its  seizure  and  sale  on  other  and  legal 
process  against  the  owner.  It  was  still  his  property  notwithstand- 
ing the  seizure  on  the  first  attachment,  and  as  such  was  liable  to 
be  taken  on  the  second  attachment.  The  action  was  covenant,  and 
the  defendants  were  responsible  to  the  extent  of  the  obligation 
assumed  in  executing  the  bond,  but  not  as  trespassers,  which  dis- 
tinguishes the  present  case  from  that  of  Otis  v.  Jones  (21  Wend., 
394),  referred  to  by  the  plaintiff  in  error. 

The  plaintiff  recovered  some  damages,  and  we  suppose  all  which 
he  had  actually  sustained  by  the  issuing  of  the  first  attachment, 
and  the  levy  thereof  on  his  property.    The  second  seizure  of  this 
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property,  immediately  after  it  had  been  liberated  from  the  first 
levy,  by  the  judgment  of  nonsuit,  was  strictly  legal,  and  as  the 
property  has  been  applied  according  to  law  to  satisfy  a  debt  due 
from  the  owner,  that  was  very  properly  admitted  in  evidence  to 
reduce  the  amount  of  damages  sought  to  be  recovered.  The  judg- 
ment rendered  by  the  justice  was  free  from  error,  and  was  properly 
affirmed  by  the  common  pleas. 
Judgment  affirmed. 


SUPEEME  COUET. 

MiLLITJS    V.    ShAFBE. 

(3  Denio,  60.    Decided  1846.) 

The  affidavit  required  by  the  statute  {Laws  of  1831,  p.  434,  §  35),  to  authorize  a 
justice  of  the  peace  to  issue  an  attachment,  need  not  be  signed  by  the  deponent. 
If  the  witness  be  sworn  and  the  justice  take  down  and  certify  the  testimony, 
it  is  a  sufficient  affidavit. 

Where  the  bond  executed  upon  an  application  for  an  attachment  professed  to  be 
the  bond  of  the  creditor  who  applied,  and  of  two  sureties,  and  was  executed 
thus:  W.  8.,agentioi  J.  S.  (the  principal)  the  sureties  executing  in  proper 
form;  held  sufficient,  al thought  the  plaintiff  was  not  bound. 

Eeeoe  from  the  Columbia  Common  Pleas,  to  review  a  judgment 
of  that  court  affirming  a  judgment  rendered  by  a  justice  of  the 
peace.  The  suit  before  the  justice  was  by  Jacob  Shafer  against 
Millius,  and  was  commenced  by  attachment  under  the  act  to  abolish 
imprisonment  for  debt,  &c.  {Stat.  1831,  p.  404,  §  34.)  Walter 
Shafer,  as  the  agent  of  the  plaintiff,  applied  for  the  attachment 
and  made  a  formal  affidavit  setting  forth  that  the  defendant  was 
indebted  to  the  plaintiff,  and  also  stating  certaii^  facts  tending  to 
show  that  the  defendant  had  assigned,  disposed  of  or  secreted  his 
property,  with  intent  to  defraud  his  creditors.  The  justice  then 
examined  "W.  Shafer  and  another  witness  on  oath  as  to  other  facts 
and  circumstances  to  support  the  application,  writing  down  the 
testimony  of  each  as  it  was  given,  and  certifying  at  the  foot  of  each 
deposition  that  it  was  taken  before  him ;  but  these  statements  were 
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not  signed  by  the  witnesses.  The  bond  delivered  to  the  justice 
commenced,  "  Know  all  men  by  these  presents,  that  we,  Jacob 
Shafer,  by  "Walter  Shafer,  his  agent,  and  Eussel  G.  Dorr,  and 
"Walter  Shafer,  are  held,"  &c.,  and  was  executed  thus :  "  "Walter 
Shafer,  agent  for  Jacob  Shafer,  L.  S. ;  "Walter  Shafer,  L.  S. ;  Eussel 
G.  Dorr,  L.  S." 

Upon  these  papers  the  justice  issued  the  attachment,  and  on  the 
return  day  the  defendant  appeared  and  moved  to  quash  the  pro- 
ceedings on  the  ground  that  the  attachment  had  issued  irregularly, 
there  being,  as  he  alleged,  no  sufiScient  affidavit  or  bond.  The 
motion  was  denied.  No  plea  was  put  in,  and  the  justice,  upon  the 
plaintiff's  evidence,  rendered  judgment  against  the  defendant, 
which  being  afiSrmed  by  the  Common  Pleas  on  certiorari,  the 
defendant  brought  error  here. 

tl.  Gcml,  Jr.,  for  the  plaintiff  in  error. 

C.  L.  Monell,  for  the  defendant  in  error. 

By  the  Court,  Beaedslet,  J.  I  think  there  was  no  error  in 
acting  upon  these  sworn  statements,  although  not  signed  by  the 
deponents.  The  statute  requires  the  proof  to  be  made  by  affidavit 
{Laws  1831,  p.  404,  §  35) ;  and  these  were  affidavits,  although  not 
signed.  {Jackson  v.  Virgil,  3  John.,  540.)  The  facts  and  circum- 
stances stated  in  these  papers  fully  warrant  the  conclusion  that  the 
defendant  below  had  assigned,  disposed  of  or  secreted  his  property, 
with  intent  to  defraud  his  creditors,  or  that  he  was  about  to  do  so, 
and  were  therefore  sufficient  to  justify  the  issuing  of  an  attachment. 
{P-  404,  supra,  §  34.)  The  bond,  as  I  think,  was  sufficient.  It 
was  the  bond  of  the  agent,  "W.  S.,  individually,  and  another  person, 
given  on  behalf  of  the  plaintiff,  and  as  such  satisfies  the  statute, 
although  the  plaintiff  may  not  have  been  bound  by  it.  The  judg- 
ment should  be  affirmed. 

Judgment  affirmed. 
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SUPREME  COUET. 

J.  &  S.  Shannon  v.  Combtogk  and  others. 

(21  Wend.,  457.     Decided  1839.) 


Where  it  appears  that  a  person  has  been  arrested  on  a  warrant  issued  from  a 
justice's  court,  in  a  suit  instituted  for  the  recovery  of  damages  for  the  non-per- 
formance of  a  contract,  when  such  arrest  was  unauthorized  by  the  act  to 
abolish  impri'sonment  for  debt,  the  justice  should  dismiss  the  proceedings,  not- 
withstanding they  were  founded  on  proof  of  the  non-residence  of  such  person. 

Where  two  defendants  plead  in  abatement  matter  personal  to  one  of  them,  the 
plea  is  bad. 

Where  two  defendants  have  been  arrested,  and  one  of  them  is  entitled  to  exemp- 
tion he  may  be  discharged. 

Eeeoe  from  common  pleas  of  Washington  connty.  An  action 
was  commenced  by  warrant  in  a  justice's  court  by  Comstock  and 
others  against  J.  &  S.  Shannon,  for  the  breach  of  a  contract.  The 
issuance  of  the  warrant  was  founded  upon  proof  by  aflSdavit  that 
the  defendants  were  non-residents  of  the  State.  After  the  arrest 
and  upon  the  appearance  of  the  defendants,  the  plaintiffs  declared 
on  the  contract,  &c.,  &c.,  &c.  The  defendants  then,  before  plead- 
ing, moved  to  quash  the  proceedings  on  the  ground  that  they  were 
residents  of  the  city  of  New  York  and  not  subject  to  arrest  by 
warrant.  The  plaintiffs  then  admitted  that  the  defendants  were 
then  and  for  more  than  thirty  days  had  been,  residents  of  the  town 
of  Granville,  Washington  county.  The  justice  declined  to  grant 
the  motion.  The  defendants  then  interposfed  the  plea  in  abatement 
that  Joseph  Shannon,  one  of  the  defendants,  at  the  time  of  the 
commencement  of  the  suit,  was,  and  for  more  than  thirty  days 
preceding,  had  been,  a  resident  of  this  State.  The  plaintiffs 
demurred.  The  justice  ruled  the  plea  bad.  A  general  denial  was 
then  pleaded  by  the  defendants  and  the  trial  then  proceeded.  The 
jury  found  a  verdict  for  the  plaintiffs,  and  the  justice  rendered 
judgment  in  their  favor.  The  common  pleas  of  Washington  county 
affirmed  the  judgment,  when  the  defendants  sued  out  a  writ  of  error. 

Oul/ver,  for  the  plaintiffs  in  error. 
Gihis,  for  the  defendants  in  error. 
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By  the  Court,  Cowen,  J.  Upon  the  motion  to  quash  the  war- 
rant, the  plaintiffs  before  the  justice  admitted  that  the  defendants 
were  residents  of  Granville,  in  Washington  county,  and  had  been 
so  for  more  than  thirty  days  before  the  warrant  was  taken  out- 
The  justice  had  jurisdiction  of  the  process,  and  the  aflSdavit  on 
which  the  warrant  issued  made  it  regular  in  the  first  instance. 
But  certainly  the  affidavit  was  not  conclusive.  It  was  still  open 
to  be  met  by  the  defendants,  on  proof  that  it  was  made  under  a  plain 
mistake.  That  was  admitted,  and  the  justice  should,  therefore, 
have  dismissed  the  suit ;  or,  to  speak  more  technically,  he  should 
have  set  aside  the  proceedings  for  irregularity. 

I  admit  the  plea  in  abatement  was  bad.  It  went  to  the  whole 
suit,  for  a  cause  personal  to  one  of  the  defendants  only.  It  was 
therefore  bad  as  a  plea,  whatever  it  might  have  been  as  a  motion. 
De  Forest  v.  Jewett,  1  HalVs  JR.,  137.  I  am  inclined  to  think  that 
where  two  persons  are  arrested  in  a  suit  against  both  jointly  upon 
a  contract,  and  one  is  a  resident  of  this  State  and  has  been  for  more 
than  a  month,  he  must  be  discharged.     But  let  that  pass. 

Nor  is  it  any  answer  that  the  defendants  finally  pleaded  in  bar. 
Such  an  answer  must  rest  on  the  ground  of  voluntary  waiver  ;  here 
the  propriety  of  the  arrest  was  questioned  at  once,  on  admitted 
facts,  and  the  defendants  were  compelled  to  plead  over. 

******* 

The  judgments  of  the  courts  below  must  be  reversed. 

Ordered  accordingly. 


SUPEEME  COUET. 

Ex  parte  L.  Eobinson  proceeded  against  as  an  absoonding  debtor. 

(21  Wend.,  672.    Decided  184:0.) 

By  the  Court,  Kelson,  J.  The  statute  prescribes,  that  whenever 
the  debtor  shall  secretly  depart  from  the  State  with  intent  to 
defraud  his  creditors,  &c.,  application  for  an  attachment  may  be 
made,  &c.  1  E.  S.,  766,  §  1.  The  application  shall  be  in  writing, 
verified  by  the  affidavit  of  the  creditor,  &c.,  and  among  other 
things,  shall  state  "  the  grounds  "  upon  which  it  is  founded.      §  4. 


EX  PARTE  E0BIN80N.  273 

And  the  facts  and  circumstances  to  establish  the  grounds,  &c.,  shall 
be  verified  by  the  affidavit  of  disinterested  witnesses.  The  wit- 
nesses in  this  case  state  that  they  inquired  for  R.  at  his  late  resi- 
dence, and  were  informed  that  he  had  left  the  State  for  Michigan,  and 
was  not  in  the  county.  They  further  say,  that  he  has  left  the  State 
with  intent  to  defraud  his  creditors.  The  counsel  for  the  applicant 
supposes  that  the  fact  itself  of  absconding  with  the  fraudulent  intent, 
is  here  affirmed  by  the  two  witnesses,  and  that  it  is  better  evidence 
than  the/acte  and  circumstoMces.  The  statute,  however,  requires 
them  to  be  stated,  and  was  intended  to  break  up  the  practice  of 
swearing  within  the  words  of  the  general  ground  upon  which  the 
process  issued. 

Affirming  that  a  party  has  left  the  State  with  intent  to  defraud 
his  creditors,  may  be  predicated  more  upon  matters  of  opinion,  or 
belief,  than  upon  fact.  The  affirmant  may  honestly  believe,  and 
thus  affirm  it  in  general  terms ;  whereas,  if  called  to  state  the  facts 
and  circumstances  upon  which  he  reached  the  conclusion,  the  offi- 
cer (being  thus  enabled  to  exercise  his  judgment  in  the  matter)' 
might  well  differ  from  him.  Certainly,  as  far  as  the  witnesses  here 
undertook  to  explain,  they  failed  altogether  in  laying  any  founda- 
tion for  their  conclusion,  unless  we  are  to  assume  that  a  visit  to 
Michigan  is  at  least  prima  facie,  if  not  conclusive  evidence,  of  an 
intent  to  abscond  in  fraud  of  creditors.  The  case  of  Smith  v.  Luce^  14: 
Wend.,  237,  is  an  authority  on  this  point.  There,  in  an  analogous 
case,  the  affidavit  was  in  the  general  words  of  the  act,  but  was 
holden  defective  in  not  stating  the  facts  amd  eircumsta/nces-  upon, 
which  the  general  affirmation  was  predicated. 

Proceedings  reversed. 
18 
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SUPEEME  COUET. 

Edwards  v.  Eussbll. 

(21  Wend.,  63.    Decided  1839.) 

Where  a  justice  of  the  peace  ia  related,  to  one  of  the  parties  to  an  action  brought 
before  him,  by  consanguinity  or  aflBnity,  all  further  proceedings  should  be  sus- 
pended upon  such  fact  being  brought  to  his  notice.  Nor  can  he,  on  that  ground, 
render  judgment  of  non-suit,  if  the  plaintiff  be  his  relative. 

Z.  Badger,  for  plaintiff  in  error. 

J^.  Q.  Wheeler,  for  defendant  in  error. 

By  the  Court,  Cowen,  J.  It  is  declared  by  statute  that  "  no 
judge  of  any  court  can  sit  as  such  in  any  case  to  which  he  is  a 
party,  or  in  which  he  is  interested,  or  in  which  he  would  be 
excluded  from  being  a  juror  by  reason  of  consanguinity  or  aflBnity 
to  either  of  the  parties."  2  R.  S.  264,  §  2,  ^d  ed.  It  is  not  denied 
that  this  applies  to  a  justice.  But  it  is  said,  first,  that  no  proof  of 
relationship  was  given,  and  the  justice  could  not  take  judicial 
notice  of  it.  Enough  is  collectible  from  the  return,  to  warrant  us 
in  saying  that  it  was  admitted.  I  think,  however,  he  may  with- 
draw himself  on  his  mere  suggestion,  and  such  is  the  uniform  course 
with  other  judges.  In  the  case  of  a  justice,  as  long  ago  as  August, 
1821,  this  court  acted  on  his  admission  that  he  was  the  son-in-law 
of  the  plaintiff,  as  an  auxiliary  ground  for  reversing  his  judgment. 
Bellows  V.  Pearson,  19  Johns.  S.,  172.  The  statute  is  directory  ; 
and  doubtless  had  reference  to  the  practice.  The  process  some- 
times goes  on  in  the  court  of  a  judge  to  whom  the  party  is  related, 
where  there  are  other  judges  having  power ;  but  where  there  are 
none  other,  as  in  case  of  a  justice,  he  cannot  issue  process.  Such 
an  act  woitld  be  nugatory  and  void,  for  he  cannot  sit  even  to  receive 
the  return.  The  objection  meets  him  at  the  threshold;  and  if  he 
issue  process  inadvertently,  he  ought  simply  to  withdraw  himself 
from  the  cause.  He  cannot  sit,  says  the  statute.  The  meaning  is, 
not  merely  that  the  interests  of  the  parties  are  unsafe,  but  the  gene- 
ral interest  of  the  justice.  Decency  forbids  that  he  should  be  seen 
acting  either  for  or  against  his  father,  brother  or  cousin,  &c. 


BALL  V.  GAEDNEE. 


275 


It  is  said  very  plausibly  that  the  party  sued  and  who  is  not  con- 
nected, ought  not  to  be  deprived  of  his  costs ;  and  therefore  the 
jufJgment  of  non-suit  should  have  been  allowed  to  stand.  That 
would  be  true,  if  his  interest  alone  had  been  regarded  by  the  stat- 
ute. But  I  cannot  bring  myself  to  think  that  its  reasons  were  so 
narrow.  The  same  thing  might  be  said  of  a  suit  commenced 
before  a  tavern  keeper,  having  no  jurisdiction  until  it  is  seen  that 
he  is  forbidden  to  act  upon  grounds  of  public  policy.  Amj  judg- 
ment rendered  by  him  is  therefore  void.  Low  v.  -Rice,  8  Johns. 
Hep.,  409.  Clayton  v.  Per  Dun,  13  id.,  218.  So  here,  J  think 
the  judgment  was  properly  reversed  by  the  C.  P.,  whose  judgment 
is,  therefore,  affirmed. 


SUPREME  COURT. 

Ball  v.  Gaednee. 
(21  Wend.,  270.     Decided  1839.) 

Wliere  a  party,  upon  an  application  for  an  attachment,  from  a  justices  court, 
gives  a  bond  that  he  will  pay  all  damages  and  costs  if  he  fail  to  recover,  his  lia- 
bility extends  to  the  final  determination  of  the  cause.  A  suit  may  be  brought 
on  such  a  bond,  where  a  recovery  is  had  before  the  justice  which  is  afterward 
reversed. 

G.  Tracy,  for  the  defendants. 

C.  B.  Oay,  for  the  plaintiff. 

By  the  Court,  Nelson,  Oh.  J.  The  main  question  raised  upon  the 
pleading  is,  whether  the  condition  of  the  bond  taken  on  the  suing 
out  of  the  attachment,  extends  to  and  is  controlled  by  the  final 
result  in  the  common  pleas  ;  in  other  words,  whether  the  condition 
is  kept  by  the  recovery  of  judgment  before  the  justice. 

The  statute  provides  for  the  giving  of  the  bond,  and  prescribes 
that  it  shall  be  "  conditioned  to  pay  such  defendant  all  damages 
and  costs  which  he  may  sustain  by  reason  of  the  issuing  such 
attachment,  if  such  plaintiff  fail  to  recover  judgment  thereon." 
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3  B.  S.  230,  §  29.  See  also  Statutes,  Sess.  of  1831,  j?.  404,  §  135. 
The  bond  is  in  conformity  to  the  statute.  The  question  has 
already  been  decided  in  respect  to  the  bond  given  by  a  non-resident 
plaintiff  for  the  purpose  of  obtaining  a  warrant  under  this  act 
7  Wendell,  434.  The  statute  there  is,  that  he  must  give  '■^security 
for  the  payment  of  any  sum  which  may  he  adjudged  aga/mst  him 
in  the  suit."  The  court  saw  nothing  in  the  language  restricting 
the  security  to  the  costs  before  the  justice,  but  held  that  the  suit 
on  the  appeal  was  the  same  as  the  one  before  the  court  below,  and 
the  result  fairly  within  the  scope  of  the  condition.  These  reasons 
apply  with  greater  force  in  the  case  before  us.  The  plaintiff  in  the 
attachment  binds  himself  to  pay  all  damages  and  costs  that  the 
defendant  may  sustain  iy  reason  of  the  issuing  of  it,  if  he  fail  to 
recover  judgment  thereon.  Now  it  is  clear  that  he  has  failed.  The 
reversal  in  the  common  pleas  on  the  certiorari  has  at  least  vacated 
the  judgment  before  the  justice ;  and  if  it  proceeded  upon  the 
merits  has  finally  disposed  of  the  subject  matter  of  litigation. 
Close  V.  Stuart,  4  Wendell,  95 ;  and  9  id.  674,  678.  Even  if  it 
turned  upon  technical  ground,  the  suit  before  the  justice  is  at  an 
end,  and  a  new  one  must  be  instituted,  unless  a  new  venire  is  directed 
to  be  issued,  which,  I  believe,  has  never  been  done  in  a  justice's 
court.  I  need  not  pursue  this  question,  as  I  am  certain  it  has 
already  been  considered  and  decided  in  this  court,  though  the  case 
has  not  been  reported. 

It  is  said  the  replications  to  the  first  and  second  pleas  on  the 
record  before  us,  depart  from  tlie  declaration.  I  think  not.  The 
contents  charge  that  Gardner  failed  to  recover  judgment  before 
the  justice;  the  pleas  set  up  a  judgment  recovered  there;  the 
replications  show  a  reversal  in  the  common  pleas,  which  fortifies 
and  maintains  the  allegation  in  the  courts.  This  must  be  so,  if  we 
are  right  in  the  conclusion  that  the  bond  is  not  restricted  to  the 
judgment  as  recovered  by  the  party  before  the  justice,  but  extends 
to  the  final  result  of  the  cause.  The  objection  to  the  special  dam- 
ages alleged  in  the  second  count,  if  well  taken,  is  unavailing  here, 
for  the  matter,  if  inapplicable  to  a  case  of  this  kind,  can  be  reached 
only  by  a  special  demurrer,  and  cannot  be  taken  advantage  of  by 
a  demurrer  to  the  replication. 

Judgment  for  plaintiff. 
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SUPEEME  COURT. 
Henbt  C.  Stevens,  respondent,  v.  Sbth  F.  Benton,  appellant. 
(39  How.,  13.     Decided  1869.) 

By  taking  his  appeal  from  the  judgment  of  a  justice  of  the  peace  in  form  as  for 
a  new  trial,  the  appellant  does  not  waive  the  right  to  insist  that  an  attachment, 
through  which  the  justice  took  cognizance  of  the  case,  was  void.    Per  Foster,  J. 

Or  to  raise  in  the  appellate  court  as  fully  as  he  might  if  he  had  appealed  on 
questions  of  law  only,  all  questions  properly  raised  in  the  court  below,  except- 
ing those  to  proceedings  which  took  place  on  the  trial  of  the  action.    Id. 

The  affidavit  presented  to  a  justice  of  the  peace  under  the  act  to  abolish  imprison- 
ment for  debt  (1831,  §  33),  as  the  basis  for  a  short  attachment,  need  not  state 
facts  showing  any  fraudulent  or  improper  act,  as  required  in  the  aflSdavit  on 
application  for  a  long  attachment.    Id. 

But  quere,  whether  an  objection  that  the  affidavit  does  not  state  the  facts  which 
show  that  the  claim  is  on  contract,  and  which  render  a  warrant  impossible  under 
section  30,  is  not  available  to  the  defendant.    Id. 

When  it  appears  on  the  return  of  an  attachment  issued  under  section  33,  that 
property  has  been  attached,  but  that  a  copy  of  the  iuventory  and  attachment 
have  not  been  persong,lly  served,  the  justice  obtains  no  jurisdiction  of  the  per- 
son untU  the  return  of  a  summons.    (§  38.)    Id. 

If  therefore,  the  defendant  appears  on  the  return  of  the  summons,  joins  issue,  &c., 
without  objecting  to  the  sufficiency  of  the  affidavit  upon  which  the  attachment 
issued,  he  waives  an  irregularity  in  that  respect ;  and  this  is  so,  although  he 
appeared  specially  for  the  purpose  and  took  the  objection  on  return  of  the 

attachment.    Id. 

********** 

Appeal  from  an  order  of  the  county  court  of  Oneida  county, 
denying  a  new  trial.     The  material  facts  are  stated  in  the  opinion 

tl.  D.  Kernan,  for  the  appellant. 

S.  J.  Burrows,  for  the  respondent. 

Present — Bacon,  Foster,  Morgan  and  Mullen,  J.  J. 

By  the  Court,  Fostee,  J.  On  the  17th  day  of  June,  1868,  the 
plaintiff  appeared  before  Dexter  Gilmore,  a  justice  of  the  peace  of 
the  county  of  Oneida,  and  made  oath  in  writing  that  Seth  F.  Ben- 
ton was  justly  indebted  to  him,  on  a  demand  arising  on  contract  in 
the  sum  of  two  hundred  dollars  over  and  above  all  discounts,  &c. 
That  Benton  was  not  a  resident  of  the  county  of  Oneida,  "  and 
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that  no  warrant  can  issue  against  him  on  the  demand  of  this 
deponent  according  to  the  act  to  abolish  imprisonment  for  deht  and 
to  punish  fraudulent  debtors"  He  also  gave  bail  pursuant  to  the 
said  act  and  demanded  that  an  attachment  be  issued. 

The  justice  thereupon  issued  a  short  attachment  in  the  usual 
form  returnable  before  him,  on  the  19th  day  of  the  same  month. 

On  the  17th  day  of  June,  the  constable  levied  the  attachment 
on  certain  personal  property  of  the  defendant  in  the  possession  of 
one  Batley,  as  appeared  by  his  return,  and  he  further  returned  to 
the  attachment  that  he  did  not  find  the  defendant  in  the  county, 
but  that  he  was  absent  therefrom  and  that  he  had  no  residence 
therein. 

At  the  time  and  place  mentioned  for  the  return  of  the  attach- 
ment, the  parties  were  called  by  the  justice  and  the  plaintiff 
appeared  in  person  and  by  his  attorney,  and  the  defendant  appeared 
by  "William  P.  Batley,  for  the  purpose  of  making  objection  to  the 
process  and  was  sworn  as  to  his  authority  and  he  objected  to  the 
attachment  on  the  ground  that  the  affidavit  on  which  it  issued  was 
insufiicient  and  the  attachment  wrongfully  issued.  The  justice 
overruled  the  objection  ;  the  counsel  for  the  defendant  declined  to 
appear  and  answer  generally,  and  the  justice  issued  a  short  sum- 
mons returnable  on  the  22d  of  June.  The  constable  returned  the 
summons  with  his  return  thereon,  by  which  it  appeared  that  after 
diligent  search  the  defendant  could  not  be  found  in  the  county  and 
had  no  residence  therein. 

On  the  22d  of  June  both  parties  appeared  and  the  plaintiff 
claimed  against  the  defendant  in  writing  for  work,  labor  and 
services  done  and  performed  for  him  by  the  plaintiff  and  demanded 
judgment  in  the  sum  of  $200.  The  defendant  answered  in  writing 
denying  the  complaint  and  claiming  that  the  work,  labor  and  ser- 
vices, were  performed  by  the  plaintiff  under  a  special  contract  for 
a  specified  sum.  That  the  whole  amount  had  been  paid  to  him  and 
that  there  was  a  balance  due  to  the  defendant  of  $5.64  which  he 
claimed  to  recoup ;  but  no  objection  was  then  taken  to  the  suflSciency 
of  the  afiidavit  on  which  the  attachment  wasissued.  ISTor  was  any 
such  objection  afterwards  made  in  the  justice's  court. 

The  action  was  afterwards  tried  before  the  justice  and  a  jury  and 
a  verdict  was  rendered  in  favor  of  the  plaintiff  for  $126.25  for 
which  judgment  was  rendered  with  costs. 
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The  defendant  appealed  to  the  county  court  and  in  his  notice 
of  appeal  desired  a  newtrialva.  that  court  and  stated  as  grounds  of 
appeal  that  the  judgment  was  contrary  to  the  law  and  evidence  of 
the  case.  That  the  justice  erred  in  refusing  to  non-suit  the  plain- 
tiff and  in  the  admission  of  evidence  and  that  the  judgment  should 
have  been  more  favorable  to  the  defendant. 

In  the  county  court  when  the  case  was  called  for  trial,  the  coun- 
sel for  the  defendant  moved  that  the  judgment  of  the  justice  be 
reversed,  on  the  ground  that  the  affidavit  on  which  the  attachment 
issued  was  insufficient  in  that  it  did  not  sufficiently  set  fortli  the 
facts  and  circumstances  upon  which  the  application  therefor  was 
founded ;  and  that  in  addition  to  the  facts  and  circumstances  set 
forth  it  should  have  set  forth  facts  and  circumstances  which  would 
have  entitled  the  plaintiff  to  a  long  attachment  had  the  defendant 
been  a  resident  of  the  county.  The  counsel  for  the  plaintiff 
objected  to  the  motion  upon  the  ground  that  it  had  been  waived  by 
appealing  for  a  new  trial,  that  the  affidavit  cannot  be  returned  by 
the  justice,  and  if  returned  it  is  unofficial  and  this  court  cannot  act 
upon  it,  and  that  by  appealing  for  "a  new  triaV  the  defendant 
waived  all  objection  to  the  sufficiency  of  the  affidavit  upon  which 
the  attachment  issued,  and  was  estopped  from  raising  the  question 
at  that  time,  in  that  court. 

The  court  denied  the  motion  and  the  defendant's  counsel 
excepted. 

It  is  quite  clear  that  the  county  court,  in  denying  the  motion  of 
the  defendant's  counsel,  did  not  do  so  because  the  notice  of  appeal 
called  for  a  new  trial,  for  it  had  just  before  decided  to  entertain  the 
motion,  and  in  doing  so  had  overruled  precisely  the  same  objections 
of  the  plaintiff's  counsel  as  those  above  stated,  and  I  have  no 
doubt  that  in  overruling  the  objection  of  the  plaintiff's  counsel  the 
court  was  correct.  The  statute  authorizes  a  party  to  a  judgment 
in  a  justice's  court  to  appeal  to  the  county  court  upon  questions  of 
law  only  in  which  case  no  retrial  is  had,  but  the  questions  of  law 
are  to  be  decided  upon  the  evidence  and  proceedings  had  before 
the  justice  as  returned  by  him.  Or,  he  may  appeal  for  a  new  trial 
in  which  case  the  justice  does  not  return  the  testimony  taken  before 
him  but  returns  "  the  process  by  which  the  action  was  commenced 
with  the  proof  of  service  thereof  and  the  pleadings  or  copies 
thereof,  SkiQ  proceedings  and  judgment  together  with  a  brief  state- 
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ment  of  the  amount  and  nature  of  the  claims  litigated."  While  an 
appeal  on  questions  of  law  ow^y  the  justice  returns  the  "testimony, 
proceedings  and  judgment."     {Code  of  Procedure,  §  360.) 

I  think  it  is  clear  that  when  a  party  appeals  from  a  justice's  judg- 
ment for  a  new  trial  he  can  in  tiie  appellate  court  raise  all  ques- 
tions which  were  properly  raised  in  the  court  below  (except  such 
as  were  raised  to  proceedings  which  took  place  on  the  trial  of 
the  action)  as  fully  as  he  could  do  if  the  appeal  were  on  questions 
of  law  only.  The  return  of  the  justice  in  such  case  as  we  have 
seen,  is  quite  as  ample  except  in  regard  to  the  testimony  as  in  the 
case  of  appeal  on  questions  of  law.  Indeed  unless  the  word  pro- 
ceedings covers  everything  that  took  place  in  the  court  below 
except  "  testimony  "  and  "judgment"  the  return  in  the  case  a  new 
trial  is  asked  for  is  more  comprehensive.  For  it  contains  in  terras 
all  that  is  provided  for  in  a  return  on  an  appeal  on  questions  of  law 
only  and  also  the  "  process,"  "  proofs  of  service  "  and  "  pleadings." 
And  yet  I  have  no  doubt  that  all  these  are  covered  by  the  word 
"proceedings"  and  that  the  returns  in  both  classes  of  appeals  are 
to  be  the  same  except  as  to  the  testimony  and  rulings  upon  the  trial. 

The  reason  for  the  determination  by  the  appellate  court  of  all 
questions  of  jurisdiction  and  of  regularity  which  arose  in  the  court 
below  is  the  same  in  both  classes  of  appeals — and  if  all  such  ques- 
tions do  not  come  up  before  the  appellate  court  on  an  appeal  for  a 
new  trial,  the  aggrieved  party  must  either  bring  two  distinct 
appeals  from  the  same  judgment,  which  surely  cannot  be  done,  or 
else  the  statute  does  not  give  the  party  an  opportunity'  in  the  court 
above  to  retry  all  the  questions  whieli  arose  in  the  justice's  court. 

We  do  not  know  why  the  county  court  denied  the  motion  to 
reverse  the  judgment,  but  it  must  have  been  either  because  it 
thought  the  affidavit  on  which  the  attachment  was  founded  was 
sufficient,  or  that  the  question  was  not  properly  raised  before  the 
justice. 

If  the  question  were  before  us  for  adjudication  I  should  have  no 
hesitation  in  saying  that  the  affidavit  on  which  the  attachment  was 
issued  was  defective  and  did  not  give  the  justice  jurisdiction  to 
issue  it.  Not  however,  for  one  of  the  reasons  stated  by  the  defend- 
ant's counsel,  that  it  did  not  state  facts  which  as  against  a  resident 
defendant  would  have  authorized  the  issuing  of  a  long  attachment, 
for  his  proceeding  was  under  the  act  of  1831  and  did  not  as  against 
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a  non-resident  require  proof  of  any  fraudulent  or  improper  act  on 
the  part  of  the  defendant  to  entitle  the  plaintiff  to  the  attachment,  * 
but  only  that  the  demand  arose  on  contract;  that  the  defendant 
was  not  a  resident  of  the  county  and  that  no  warrant  under  that 
act  could  issue  against  him — but  I  should  hold  it  to  be  so  because 
there  were  no  facts  or  circumstances  set  forth  to  show  that  the 
demand  was  such  that  under  the  act  in  question,  no  warrant  could 
be  issued  against  him. 

E"o  fact  or  circumstance  appeared  in  the  affidavit  from  which  it 
could  be  inferred  that  a  warrant  could  not  issue,  except  that  the 
demand  arose  on  contract,  and  yet  in  many  cases  of  demands  a  war- 
rant may  issue  under  the  act  of  1831  although  it  arose  on  contract. 

The  affidavit  should  have  shown  how  it  arose  on  contract  so  that 
the  justice  could  judge  whether  a  warrant  could  issue  or  not,  but 
as  it  was,  the  plaintiff  swore  to  the  law  instead  of  the  facts.  Several 
authorities  are  cited  on  this  question  and  the  result  of  them  all  I 
think  supports  the  view  which  I  have  taken  of  it,  but  I  need  not 
cite  them  for  in  my  judgment  no  such  question  was  in  the  case. 

When  the  question  was  raised  before  the  justice,  there  had  been 
no  service  of  the  attachment,  even  admitting  that  it  had  been  regu- 
larly issued —  which  would  of  itself  give  the  justice  jurisdiction  of 
the  parties. 

The  37th  section  of  the  act  in  question  provides,  that  if  the  attach- 
ment shall  be  returned  personally  served  on  the  defendant,  the 
justice  shall  on  the  return  day  proceed  to  hear,  &c. 

The  38tli  section  provides,  that  if  at  the  return  day,  it  shall 
appear  by  the  return  that  property  was  attached,  and  that  a  copy 

*  This  oMier  dictum,  that  the  affidavit  presented  to  a  justice  of  the  peace  under 
the  act  to  aholish  imprisonment  for  debt  as  the  basis  for  a  short  attachment  need 
not  state  facts  showing  any  fraudulent  or  improper  act  as  required  in  the  affi- 
davit on  an  application  for  a  long  attachment,  I  think  is  not  generally  regarded 
as  law.  The  object  of  the  law  is  "to  punish  fraudulent  debtors."  It  is  for  the 
relief  of  creditors  liable  to  be  defrauded.  It  would  seem  essential  that  fraudu- 
lent or  improper  acts  should  be  set  forth  in  the  affidavit.  (Seepage  88.)  The 
object  of  that  section  of  the  law  of  1831  authorizing  the  issuance  of  the  short 
attachment,  was  to  shorten  the  time  of  the  running  of  the  process  and  that, 
for  the  benefit  of  the  non-resident  defendant.  It  was  not  intended  to  change 
the  character  of  the  proof  of  fraud  required  for  the  issuance  of  a  long  attach- 
ment. It  was  not  intended  to  punish  a  man  for  being  out  of  the  county  of  his 
residence  when  he  was  guilty  of  no  fraud  and  to  place  him  in  a  worse  position 
than  a  resident  debtor. 
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of  the  inventorj  and  attachment  was  not  personally  served  and  the 
defendant  shall  not  appear,  the  plaintifi  may  take  out  a  summons 
against  the  defendant  and  if  such  summons  shall  be  returned,  that 
the  defendant  cannot  be  found  after  diligent  inquiry,  or  that  the 
same  has  been  personally  served  upon  the  defendant,  then,  in 
either  case,  the  justice  shall  proceed  to  hear,  &c.,  as  upon  a  sum- 
mons returned  personally  served. 

The  objection  to  the  sufficiency  of  the  affidavit  was  taken  on  the 
return  of  the  attachment  not  personally  served. 

The  statute  which  I  have  set  out  authorized  the  justice  to  then 
proceed  and  hear  the  case,  if  the  defendant  appeared,  and  by  the 
appearance  the  statute  meant  a  general  appearance,  for  without 
such  appearance,  no  jurisdiction  was  acquired.  And  without  such 
an  appearance  the  defendant  had  no  standing  in  the  court,  any 
more  than  he  had  at  any  time  after  the  issuing  of  the  attachment 
and  before  the  return  thereof,  and  the  justice  could  not  take  juris- 
diction to  decide  any  question  between  the  parties  unless  the 
defendant  appeared  in  such  manner  as  to  confer  jurisdiction  ;  and 
if  the  defendant  did  not  so  appear,  the  only  thing  which  the  justice 
could  do,  as  such,  was  to  issue  a  summons  in  pursuance  of  the  38th 
section  of  the  act.  It  is  only  upon  the  return  of  process,  which 
purpprts  to  confer  jurisdiction,  that  the  defendant  can  appear 
specially  and  object  to  the  regularity  of  the  process. 

In  my  judgment  the  only  time  the  defendant  could  appear 
specially  and  object  to  the  regularity  of  the  attachment  proceed- 
ings was  on  the  return  of  the  summons,  and  he  could  then  have 
claimed  that  the  attachment  was  irregular  and  jurisdiction  was  not 
conferred  over  him.  This  he  did  not  do,  but  he  appeared  there 
generally  and  he  voluntarily  joined  issue  in  the  action  upon  the 
merits.  If  the  objection  in  question  had  been  taken  then,  and 
overruled,  his  immediately  thereafter  joining  issue  upon  the  merits, 
would  not  deprive  him  of  the  right  to  renew  the  objection  in  the 
county  court,  and  also  here. 

He  did  not  do  so,  but  chose  to  raise  it  at  a  time,  and  in  a  way, 
which  did  not  legally  authorize  the  justice  to  pass  upon  it.  And 
for  aught  that  appears,  the  justice  may  have  overruled  his  objection 
for  the  reason,  that  he  had  not  then  the  right  to  determine  the 
question.  At  all  events,  he  should  have  raised  the  question  on  the 
return  of  the  summons,  and  by  joining  issue  then  without  objection. 
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he   conferred  jurisdiction,  if  without   that,  it  had   not   been  pre- 
viously acquired. 

The  other  judges  concurring  new  trial  granted,  costs  to  abide 
event. 


SUPREME  COURT. 


The    Agent    of    the    State    Prison    at    Mount    Pleas- 
ant V.  RiKEMAN  &  HUBBELL. 

(1  Benio,  279.     Decided  1845.) 

In  actions  by  and  against  the  agents  of  the  State  prisons,  as  autliorized  by  3  R. 

S.,  763,  §  25,  the  individual  name  of  the  incumbent  must  be  used,  with  the 

addition  of  his  name  of  office. 
When  such  suit  was  brought  by  the  agent  of  one  of  the  prisons  in  his  name  of 

office  alone,  the  plaintiff  was  permitted  to  amend  by  prefixing  his  proper  name 

to  his  official  designation  wherever  it  occurred,  upon  payment  of  costs. 

Reynolds,  for  the  defendants. 
T.  Nelson,  for  the  plaintiff. 

By  the  Court,  Beonson,  Ch.  J.  A  sufficient  answer  is  given  to 
the  motion  for  judgment  as  in  case  of  nonsuit,  and  it  is  denied,  but 
the  plaintiff  must  stipulate  to  try  the  cause  at  the  next  circuit  to 
be  held  in  the  county  of  Westchester. 

The  motion  to  amend  must  be  granted.  It  is  settled  that  the 
office  of  supervisor  cannot  sue.  {Supervisor  of  Galioay  v.  Stimson, 
4  Hill,  136.)  And  I  am  unable  to  comprehend  how  any  office  can 
either  sue  or  be  sued,  though  the  person  holding  the  office  may 
have  a  capacity  to  do  and  suffer  both.  The  law  has  provided  in 
many  cases  that  an  officer  may  sue  in  his  name  of  office  ;  but  still 
it  is  the  officer,  and  not  the  office,  who  brings  the  suit,  and  so  the 
matter  must  appear  on  the  papers.  The  sheriff  sues  in  his  name  of 
office  —  that  is,  in  his  proper  name  —  adding  his  official  designa- 
tion. 

It  is  said,  however,  that  the  statute  relating  to  suits  by  and 
against  the  agents  of  State  prisons  (2  B.  S.,  763,  §  25)  is  peculiar 
in  its  language  and  plainly  prescribes  a  different  rule.     A  careful 
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reading  of  the  statute  will  show  that  this  is  a  misapprehension.  If, 
where  the  term  " agent "  is  used,  we  read  "the  individual  holding 
the  office  as  agent,"  as  the  sense  obviously  requires,  there  will  be 
no  difficulty  in  reconciling  the  statute  with  the  general  principles 
of  law  in  analogous  cases.  The  contrary  construction  would  pro- 
duce singular  incongruities.  In  the  same  section  the  office  (as 
distinguished  from  the  officer)  would  have  "  transactions  and  deal- 
ings on  account  of  said  prisons."  Again,  if  the  term  "  agent " 
means  the  office  without  the  incumbent,  then  the  office  must  give 
bail,  take  an  oath,  and  do  many  things  which  can  only  be  done  by 
the  individual.     (§§  21,  22,  23,  28.) 

The  relief  must,  however,  be  granted  on  payment  of  the  costs 
of  the  circuit  and  of  this  motion. 

Ordered  accordingly. 


SUPREME  COURT. 
Waltek  K.  Moore  and  wipe  v.  John  W.  Someeindtkb. 
I  (1  miton,  199.     I)eGided'lS56.) 

Upon  judgment  being  given  for  the  defendant,  in  an  action  commenced  by 
attachment  in  the  Marine  Court,  he  is  entitled  to  an  immediate  return  of  all 
property  taken  from  him  by  virtue  of  the  attachment. 

And  his  right  to  such  return  is  in  no  way  suspended  or  affected  by  the  plaintiff 
appealing  from  the  judgment. 

In  a  subsequent  action  by  the  defendant  in  the  attachment  to  recover  from  the 
oflBcer  the  property  taken  by  him  under  it,  it  is  no  defence  that  the  property  in 
question  has  not  been  paid  for  by  the  defendant  thus  claiming  its  return. 

******** 

Appeal  by  defendant  from  a  judgment  of  the  Marine  Court. 
The  facts  in  this  case  are  sufficiently  stated  in  the  opinion  of  the 
court. 

Smith  c&  Moody,  for  the  appellant. 

Townsend,  Di/ett  <&  Raymond,  for  the  respondent. 

Ingeaham,  First  Judge.  This  action  is  brought  to  recover  from 
the  defendant  goods  taken  by  him  from  Walter  K.  Moore,  by 
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attachment  issued  in  an  action  in  the  Marine  Court,  of  Dwight 
Bishop  V.  Walter  K.  Moore.  The  action  was  tried,  and  judgment 
rendered  for  the  defendant.  From  that  judgment  the  plaintiff 
appealed,  and  the  appeal  is  still  pending. 

******* 

The  second  objection  is,  that  the  testimony  offered  to  show  that 
the  goods  in  question  had  not  been  paid  for  was  improperly 
excluded.  For  the  purposes  of  this  suit  it  was  immaterial.  The 
action  was  not  between  the  creditor  and  the  purchaser.  Their 
respective  rights  liad  been  adjudicated  in  the  action  of  Bishop  v. 
Moore;  and  whether  paid  for  or  not,  that  fact  could  form  no 
defence  in  an  action  against  the  oiBcer  to  recover  back  from  him 
property  taken  by  him, on  attachment,  in  an  action  in  which  it  had 
been  decided  that  the  plaintiff  was  not  entitled  to  recover. 

It  is  said  that  an  appeal  has  been  taken,  which  is  undecided. 
That,  however,  is  of  no  avail.  The  court  below  decided  against 
the  plaintiff  in  that  action.  If  the  judgment  should  be  affirmed, 
the  plaintiff  would  then  have  no  claim.  If  it  should  be  reversed, 
the  attachment  proceedings  can  be  of  no  avail.  The  plaintiff  would 
be  compelled  to  commence  a  new  action,  to  enforce  his  claim  against 
Moore.  There  is  no  provision  of  law  by  which  the  goods  levied  on 
under  that  attachment  could  be  held  liable  for  the  recovery  in  the 
new  action. 

There  are  difficulties  attending  this  case,  and,  in  its  present  form, 
if  they  had  been  made  grounds  of  appeal,  would  have  presented 
serious  objections  to  the  judgment.  The  wife  should  not  have  been 
ipade  a  plaintiff.  The  other  plaintiff,  being  the  party  in  posses- 
sion when  the  goods  were  taken,  had  a  right  to  bring  the  action, 
and  was  entitled  to  a  return  of  the  property,  and  the  evidence  is 
sufficient  to  sustain  his  title.  The  duty  of  the  officer  was  to  take 
the  property,  and  keep  the  same  to  satisfy  any  judgment  that 
might  be  recovered  on  the  attachment.  As  soon  as  it  was  estab- 
lished that  no  judgment  could  be  recovered  thereon  in  favor  of  the 
plaintiff,  the  right  to  retain  the  goods  ceased,  and  the  defendant  in 
the  attachment  was  entitled,  upon  demand,  to  have  them  restored 
to  his  possession.  Her  name,  however,  can  be  stricken  out  as 
plaintiff,  even  after  judgment. 

*  *  *  *  *  *  * 

■   Judgment  affirmed. 


ZOb  WILDE  V.  NEW  YOEK  AND  HAELEM  E.  E.  00. 

SUPREME  COURT. 

Robert  J.  Wilde  v.  The  New  Yoek  and  Haelem  Raileoad 

Company. 

(1  Hilton,  302.     Decided  1857.) 

An  action  may  be  commenced  in  a  district  or  justice's  court  against  a  resident 
corporation  by  a  short  summons,  wben  the  plaintiff  is  a  non-resident  and  fur- 
nishes the  requisite  bond  and  affidavit. 


Appeal  by  defendants  from  a  judgment  of  the  Second  District 
Court.  This  action  was  commenced  by  a  short  summons,  the 
plaintiff  being  a  non-resident  and  giving  security.  On  the  return 
day  the  defendants  appeared  and  moved  to  dismiss  the  suit  upon 
the  ground  that  the  defendants  could  only  be  sued  by  a  long  sum- 
mons. The  objection  was  overruled,  the  defendants  answered,  and 
the  cause  was  thereafter  twice  adjourned.  On  the  final  adjourned 
day  the  defendants  failed  to  appear,  and  judgment  was  rendered 
against  them  by  default.  From  that  judgment  they  appealed,  and 
on  the  appeal  offered  affidavits  showing  a  defence  upon  the  merits 
and  an  excuse  of  their  default. 

Odle  Close,  for  the  appellants. 

Stillwell  <&  Swain,  for  the  respondent. 

Beadt,  J.  The  Code,  section  53,  confers  civil  jurisdiction  in 
certain  actions,  of  which  the  present  is  one;  and  section  54 
declares  that  no  justice  of  the  peace  shall  have  cognizance  of  a 
civil  action  in  certain  cases,  not  including,  however,  actions  against 
corporations.  The  constitution,  sect.  3  of  art.  8,  declares  that 
corporations  shall  have  the  right  to  sue  and  shall  be  subject  to  be 
sued  in  all  courts,  in  like  cases  as  natural  persons.  There  can  be 
no  doubt  that  an  action  can  be  entertained  by  a  justice  against  a 
resident  corporation,  and,  as  we  shall  see,  that  such  corporation 
may  be  sued,  by  a  non-resident  plaintiff,  by  short  summons.  The 
32d  section  of  the  act  abolishing  imprisonment  for  debt  (Session 
Laws,  1831,  p.  403)  provides,  that  whenever,  by  the  provisions  of 
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section  31  of  that  act,  no  warrant  can  issue  (and  in  this  action  no 
warrant  could  issue  against  the  defendants),  and  the  plaintiff  shall 
be  a  non-resident  of  the  county,  and  shall  give  like  proof  of  the 
fact,  and  shall  give  the  security  required  by  law,  the  justice  shall 
issue  a  summons,  which  may  be  made  returnable  not  less  than  two 
or  more  than  four  days  from  the  date  thereof,  and  shall  be  served, 
&c.  In  this  case  the  plaintiff  was  a  non-resident,  and  complied 
with  the  statute  on  obtaining  the  summons,  and  the  court  below 
acquired  jurisdiction  of  the  cause.  This  disposes  of  the  objections 
to  the  validity  of  the  plaintiff's  judgment. 

*  *  *  *  *  *  * 

Judgment  affirmed. 


SUPEEME  COUET. 

Whilet  &  Whilet  v.  Sherman  and  othebs. 

(3  Benio,  185.     Decided  1846.) 

In  an  action  on  a  bend  pursuant  to  3  R.  S.  331,  §  33,  by  a  party  claiming  property 
which  had  been  seized  on  an  attachment,  the  plaintiffs  need  not  show  juris- 
diction in  the  justice  to  issue  the  attachment. 

Eeeoe  to  the  Kings  common  pleas.  Whiley  &  Whiley  sued 
Sherman  and  other  defendants  in  error  before  a  justice  of  the 
peace,  in  debt  on  a  bond  in  the  penal  sum  of  $185.  It  recited  that 
the  plaintiffs  had  procured  an  attachment  to  be  issued  by  a  justice 
of  the  peace  against  one  Plant,  upon  which  certain  goods  had 
been  seized  as  the  property  of  Plant,  but  which  were  claimed  by 
Sherman,  and  was  conditioned  to  be  void  if  Sherman  should  estab- 
lish that  he  was  the  owner  of  the  goods  seized,  at  the  time  of  such 
seizure,  in  a  suit  to  be  brought  on  the  bond  within  three  months 
from  its  date,  or  in  case  of  his  failure  to  do  so,  should  pay  the 
value  of  the  goods  with  interest.  (2  E.  S.  331,  §  33.)  The 
defendants  pleaded  non  est  _ factum,  and  that  Sherman  was  the 
owner  of  the  goods ;  and  gave  notice  of  special  matter. 

The  plaintiffs  recovered  before  the  justice  and  the  defendants 
appealed.     On  the  trial  of  the  common  pleas,  the  plaintiffs  proved 
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the  execution  of  the  bond  and  gave  other  evidence,  and  were 
about  to  prove  the  value  of  the  property  attached,  when  the 
defendants  objected  that  the  plaintiffs  were  about  to  show  jurisdic- 
tion in  the  justice  to  issue  the  attachment.  The  court  sustained 
the  objection,  and  the  evidence  suggested  not  being  given,  they 
charged  the  jury  to  find  for  the  defendants.  The  plaintiffs' 
counsel  excepted,  and  the  defendants  had  a  verdict,  upon  which 
judgment  was  entered. 

C.  G.  Egan,  for  the  plaintiffs  in  error. 

F.  li.  Sherman,  for  the  defendants  in  error. 

By  the  Court,  Jewett,  J.  To  entitle  the  plaintiffs  to  recover  it 
was  only  necessary  for  them,  under  the  pleadings,  to  prove  the 
execution  of  the  bond  by  the  defendants,  and  the  value  of  the 
goods  seized  and  delivered  to  the  claimant.  They  proved  the 
bond,  but  failed  to  prove  the  value  of  the  property,  the  court 
having  decided  that  such  testimony  was  improper  until  the 
plaintiffs  had  produced  the  attachment  and  shown  that  the  justice 
had  jurisdiction  to  issue  it.  This  decision  is  supposed  to  be  sus- 
tained by  the  case  of  Soman  v.  Brinherhoff,  (1  Denio,  184.)  In 
that  case  it  appeared  affirmatively  by  the  evidence,  that  the  justice 
did  not  acquire  jurisdiction  to  issue  tlie  attachment,  and  that  it 
was  void.  It  was  not  then  held  that  in  order  to  recover  upon  such 
a  bond  it  was  necessary  for  the  plaintiff  to  show  that  the  attach- 
ment was  regularly  issued,  but  only  tliat  where  it  was  proved  that 
the  attachment  was  void,  the  plaintiff  could  not  recover  upon  the 
bond.     The  judgment  must  be  reversed. 

Judgment  reversed. 
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SUPEEME  COUET. 

Cook  &  Pieeoe  v.  MoDobl. 
(3  Benio,  317.    Bedded  1846.) 

In  a  suit  by  attachment  prosecuted  against  two  persons  as  joint  debtors  in  the 
court  of  a  justice  of  the  peace,  it  is  not  enough  that  a  proper  return  by  the 
constable  should  be  made  of  the  service  of  the  attachment  upon  one  of  them ; 
and  where  such  return  as  to  one  was  made  and  nothing  was  said  in  it  as  to  any 
service  on  the  other  defendant,  the  judgment  was  reversed. 

Eeeoe  to  the  Oneida  0.  P.  McDoel  recovered  a  judgment 
against  Cook  &  Pierce  before  a  justice  of  the  peace,  which  the 
common  pleas  affirmed  on  certiorari.  The  suit  was  commenced 
by  attachment,  and  the  return  of  the  constable  stated  that  he  had 
attached  certain  property  which  he  described  and  had  made  an 
inventory,  and  that  he  served  a  copy  of  the  attachment  and  of  the 
inventory  on  the  defendant  (JooTc,  on  a  day  named.  Nothing  was 
said  of  any  service  upon  the  other  defendant.  Cook  appeared  and 
made  objections  to  the  return,  which  were  overruled.  Pierce  did 
not  appear.  Issue  was  tlien  joined  and  a  trial  had.  The 
judgment  was  against  both  the  defendants  as  joint  debtors. 

■S.  H.  Stafford,  for  the  plaintiffs  in  error. 

J.  W.  Jenkins,  for  the  defendant  in  error. 

By  the  Court,  Jewett,  J.  The  statute  requires  that  the  con- 
stable, on  the  seizure  of  the  property  on  attachment,  shall  imme- 
diately make  an  inventory  of  it  and  leave  a  copy  of  the  attach- 
ment and  of  the  inventory,  certified  by  him,  at  the  last  place  of 
residence  of  the  defendant ;  and  if  he  has  no  place  of  residence  in 
the  county  where  the  goods  are  attached,  to  leave  such  copy  and 
inventory  with  the  person  in  whose  possession  the  goods  were 
found.  (2  R.  S.  231,  §  31.)  By  §  36  of  the  act  of  1831  {stat.p. 
404)  it  is  required  that  every  attachment  issued  by  virtue  of  that 
act  or  of  the  provisions  contained  in  the  revised  statutes  shall  be 
served  in  the  manner  provided  for  by  the  revised  statutes,  except 
that  if  the  defendant  can  be  found  in  the  county,  the  copy  of  such 
attachment  and  inventory  shall  be  served  upon  him  personally, 
19 
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instead  of  leaving  the  same  at  the  place  prescribed  by  the  revised 
statutes ;  and  the  return  of  the  oflScer,  in  addition  to  what  was 
before  required,  shall  state  specifically  whether  such  copy  was  or 
was  not  personally  served  upon  the  defendant. 

I  think  that  the  objection  is  well  taken.  It  was  the  duty  of  the 
constable  to  have  served  the  copy  of  the  attachment  and  inventory 
on  Pierce  personally,  if  he  was  to  be  found  in  the  county,  or  if 
not,  to  have  left  the  same  at  his  last  place  of  residence,  if  he  had  a 
residence  in  the  county  ;  and  if  he  had  no  residence,  to  have  left 
the  same  with  the  person  in  whose  possession  the  goods  attached 
were  found  ;  and  to  have  stated  in  his  return  the  manner  of  such 
service.  The  return  in  this  case  shows  nothing  in  regard  to  the 
service  of  the  attachment  on  Pierce.  For  this  reason  the 
judgment  must  be  reversed. 

Judgment  reversed. 


SUPREME  COURT. 

CoNWAr  V.  HiTCHKmS. 

(9  Ba/ri.,  378.    Decided  1850.) 
t 
The  appearance  of  a  defendant  before  a  justice,  by  attorney,  on  the  return  of  an 
attachment,  supersedes  the  necessity   of  a  summons,  and  gives  the  justice 
jurisdiction  of  the  cause. 
An  appeal  from  the  judgment  of  a  justice  of  the  peace,  not  followed  up  by  the 
giving  of  the  undertaking  required  by  the  code,  (§§  355,  356,  857,)  will  not 
operate  as  a  stay  of  any  further  proceedings  which  the  plaintiff  may  elect  to 
pursue,  in  order  to  enforce  the  collection  of  the  judgment. 

**  *  *  *  it  *  * 

The  affidavit  on  which  the  present  motion  was  founded,  stated 
that  the  judgment  before  the  justice  was  obtained  on  the  return" 
of  an  attachment,  not  personally  served,  and  that  no  summons  was 
issued  by  the  justice,  as  required  by  the  38th  section  of  the  non- 
imprisonment  law.  {Laws  of  1831,^.  404.)  That  the  property 
seized  under  the  attachment  was  of  the  value  of  $70.  That 
the  judgment  before  the  justice  had  been  duly  appealed 
from  the  county  court,  and  the  papers  served  on  the  justice  on 
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the  29th  of  May,  1850,  and  that  the  order  to  appoint  a  referee  was 
obtained  ex  parte  and  without  notice. 

The  opposing  affidavits  showed  that  the  defendant  appeared 
before  the  justice  on  the  return  of  the  attachment,  and  pleaded  to 
the  action,  and  the  cause  was  tried  and  judgment  was  given  on 
the  whole  merits  on  the  11th  of  May,  1850 ;  that  an  execution  was 
issued  thereon  by  the  justice  to  the  same  constable  who  served 
the  attachment,  who  returned  it  nulla  hmia,  &c.,  and  that  the 
property  taken  on  the  attachment  did  not  belong  to  the  defendant ; 
that  on  the  13th  of  May,  1850,  a  transcript  of  the  judgment  was 
sent  to  the  county  clerk's  office,  and  filed  on  the  15th  of  May, 
1850.  That  the  defendant  did  not  serve  his  affidavit  of  appeal  on 
the  justice  until  the  31st  of  May,  and  did  not  give  the  security 
required  by  the  code  (§§  355,  356,  357,)  to  entitle  him  to  a  stay 
of  the  proceedings. 

Gibson  cfc  Da/vis,  for  the  defendant. 

F.  Pa/rk,  for  the  plaintiff. 

By  the  Cov/rt,  Willaed,  J.  The  appearance  of  the  defendant 
before  the  justice  by  attorney,  on  the  return  of  the  attachment, 
superseded  the  necessity  of  a  summons  to  the  defendant,  and  gave 
the  justice  jurisdiction  of  the  cause.  This  is  necessarily  implied 
from  the  language  of  the  38th  section  of  the  act  to  abolish 
imprisonment  for  debt  in  certain  cases.  {Laws  of  1831,^.  404.) 
The  objection  that  property  was  seized  under  the  attachment 
sufficient  to  satisfy  the  judgment,  is  answered  by  the  return  of  the 
constable,  that  it  did  not  belong  to, the  defendant,  and  by  the 
return  of  the  sheriff,  that  the  defendant  had  no  goods  and  chattels, 
&c.  The  appeal,  not  having  been  followed  up  by  the  under- 
taking required  by  the  code,  (§§  355,  356,  367,)  did  not  operate  as 
a  stay  of  any  further  proceedings  which  the  plaintiff  might  el6ct 
to  pursue,  in  order  to  enforce  the  collection  of  the  judgment. 
***  *  *  *** 

The  motion  therefore  must  be  denied,  with  ten  dollars  costs. 
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SUPEEME  COUET. 

FeOST  &  ElDEE  V.  WlLLAED. 

(9  Bark,  440.     Decided  1850.) 

An  affidavit,  made  by  a  plaintiff  to  a  justice  of  the  peace,  upon  applying  for  an 
attachment  against  a  defendant,  stating  that  the  application  is  made  on  the 
ground  that  the  defendant  "has  assigned  or  secreted  his  property  with  intent  to 
defraud  his  creditors,'"  although  according  to  the  words  of  the  statute,  is  insuf- 
ficient, unless  the  facts  and  circumstances  stated  therein  are  enough  to  justify 
a  belief  that  the  defendant  has  assigned  or  secreted  his  property  With  intent  to 
defraud  his  creditors. 


On  the  part  of  the  defendant  was  offered  in  evidence  the  records 
of  proceedings  in  a  justice's  court  before  John  E.  McYine,  esquire, 
consisting  of  an  application  in  writing,  an  affidavit,  the  requisite 
bond,  attachment  against  Eoley,  inventory,  return,  judgment  and 
execution  and  the  return  thereon  ;  by  which  records  it  appeared 
that  the  attachment  was  issued  on  the  25th  day  of  ITovember,  1846, 
and  was  returnable  the  6th  day  of  December,  1846,  before  the  said 
John  E.  McYine,  esquire,  a  justice  of  the  peace  of  said  county  of 
Essex,  residing  in  Moriah.  It  also  appeared  that  the  same  was 
issued  under  the  act  to  abolish  imprisonment  for  debt  and  to  pun- 
ish fraudulent  debtors  ;  and  that  there  was  no  appearance  on  the 
part  of  the  defendant  Foley  in  said  suit.  The  plaintiff's  counsel 
objected  to  the  introduction  of  said  proceedings,  on  the  ground 
that  the  affidavit  on  which  the  attachment  was  issued  was  informal 
and  insufficient,  and  did  not  contain  the  requisite  facts  to  give  the 
justice  jurisdiction  and  authority  for  issuing  it;  and  that  although, 
as  a  general  rule,  process  regular  on  its  face  is  sufficient  for  the 
protection  of  the  officer,  even  if  issued  without  authority,  yet  that 
inasmuch  as  the  officer  attempted  to  overthrow  the  sale  of  Foley, 
the  debtor,  on  the  ground  of  fraud,  he  must  go  back  of  his  process 
of  attachment,  and  show  authority  for  issuing  it,  as  the  plaintiffs 
claimed  under  an  older  and  better  title,  unless  it  could  be  impeached 
for  fraud.  The  judge  sustained  the  objection,  and  decided  that 
the  affidavit  was  insufficient  to  authorize  the  issuing  of  said  attach- 
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ment  and  to  give  the  justice  jurisdiction  of  said  cause,  and  there- 
fore the  sale  of  Foley  could  not  be  impeached  for  fraud  ;  but  that 
he  would  admit  the  attachment,  judgment,  proceedings  and  execu- 
tion for  the  purpose  of  connecting  the  defendant  with  Foley,  the 
debtor,  showing  a  title  derived  from  him,  and  the  same  was  admit- 
ted by  his  honor  the  judge  for  that  purpose ;  to  which  decision  the 
defendant's  counsel  excepted. 


M.  T.  dough,  for  the  plaintiffs. 
Jonathan  Tarbell,  for  the  defendants. 

By  the  Court,  Cady,  J.  The  first  inquiry  is,  was  the  affidavit 
sufficient  to  warrant  the  attachment  ?  It  is  stated  in  the  affidavit 
"  that  the  application  for  an  attachment  against  the  property  of 
the  said  Bartholomew  Foley  which  accompanies  this  affidavit,  is 
made  on  the  ground,  that  the  said  Bartholomew  Foley  has  assigned 
or  secreted  his  property  ioith  intent  to  defraud  his  creditorhP 
This  is  according  to  the  words  of  the  statute,  but  it  is  not  to  be  sup- 
posed that  the  deponent  intended  to  swear  to  a  fact  within  his 
knowledge,  that  Bartholomew  Foley  had  assigned  or  secreted  his 
property  with  intent  to  defraud  his  creditors.  Bartholomew 
Foley's  intent  could  not  be  known  to  the  deponent ;  and  an  affidavit 
in  the  words  of  the  statute  has  repeatedly  been  held  insufficient. 
{Em  parte  Robinson,  21  Wend.,  672.)  In  that  case  proceedings 
were  had  against  an  absconding  debtor.  And  by  the  statute 
(1  E.  S.,  765,  §  1),  authorizing  such  proceedings,  an  application 
must  be  made  in  writing,  verified  by  the  affidavit  of  the  creditor, 
stating  amongst  other  things,  "  the  grounds  upon  which  the  appli- 
cation is  founded."  "  The  facts  and  circumstances  to  establish  the 
grounds  on  which  such  application  is  made  shall  also  be  verified 
by  the  affidavit  of  two  disinterested  witnesses."  The  witnesses, 
in  that  case,  stated  that  the  debtor  "  had  left  the  state  with  intent 
to  defraud  his  creditors P  That  was  the  fact  to  be  proved  ;  yet 
the  court  held  the  affidavit  insufficient,  because  the/acfe  and  cir- 
cumstances stated  in  the  affidavit  did  not  prove  the  grounds  upon 
which  the  application  was  made. 

In  the  case  before  the  court,  it  is  alleged  in  the  affidavit  that  the 
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application  for  the  attachment  was  made  "on  the  ground  that  the 
said  Bartholomew  Foley  had  assigned  or  secreted  his  property  with 
intent  to  defraud  his  creditors ;"  and  the  affidavit  was  insufficient 
unless  the  facts  and  circumstances  stated  therein  were  sufficient  to 
justify  a  belief  that  the  debtor  had  assigned  or  secreted  his  pro- 
perty with  intent  to  defraud  his  creditors.  I  have  read  the  affi- 
davit attentively,  and  cannot  discover  that  the  deponent  has  stated 
a  single  fact  or  circumstance  intending  to  prove  that  the  debtor 
had  either  assigned  or  secreted  his  property  with  intent  to  defraud 
his  creditors.  The  affidavit  furnishes  no  evidence  that  Foley  had 
assigned  or  secreted  his  property  at  all.  The  affidavit  shows  that 
the  object  in  obtaining  the  attachment  was  to  prevent  the  barrels 
which  Foley  had  made  and  was  making  from  being  transported  to 
Vermont. 

Although  the  affidavit  was  insufficient,  the  attachment  would 
have  protected  the  defendant  against  any  action  which  might  have 
been  brought  by  Foley.  But  the  attachment  only  authorized  the 
defendant  to  take  the  goods  of  Foley.  The  barrels  in  question 
were  the  property  of  the  plaintiffs,  as  between  them  and  Foley  ; 
and  the  defendant,  in  order  to  make  out  a  defense,  must  show  that 
the  barrels  were  the  property  of  Foley,  as  between  them  and 
Foley,  and  the  defendant,  in  order  to  make  out  a  defense,  must 
show  that  the  barrels  were  the  property  of  Foley,  as  between  him 
and  the  plaintiffs.  The  judge  rightfully  decided  that  the  affidavit 
was  insufficient. 

********** 

The  motion  for  a  new  trial  must  therefore  be  denied. 
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SUPEEME  COURT. 

Andeews  &  Haekness,  Oveeseees  oe  the  Pooe  of  the  town  of 

POTTEE,  V.  HaEEINGTON. 

(19  Barh.,  343.     Decided  1855.) 

A  summons  issued  by  a  justice  of  the  peace,  in  an  action  brought  to  recover 
penalties  for  violations  of  the  excise  law,  was  indorsed  "  Issued  according  to 
the  proceedings  of  title  nine,  chapter  20th,  part  first  of  the  revised  statutes." 
Held,  that  this  was  a  substantial  compliance  with  the  section  of  the  statute 
(3  R.  S.  481,  §  7)  requiring  process  in  suits  for  penalties  to  be  indorsed  accord- 
ing to  the  provisions  of  the  statute  by  which  the  right  of  action  is  given. 


Appeal  from  •  a  judgment  in  Yates  County  Court,  affirming  the 
judgment  of  a  justice  of  the  peace.  The  action  before  the  justice 
was  brought  to  recover  several  penalties  for  violations  of  the 
excise  law.  The  facts  are  sufficiently  stated  in  the  opinion  of  the 
Court. 

J".  D.  Woloott,  for  the  appellant. 

James  Taylor,  for  the  respondents. 

By  the  Court,  Welles,  J. 

******** 

The  objection  now  taken,  that  the  summons  was  improperly 
indorsed,  cannot  be  maintained.  The  indorsement  was  as  follows : 
"Issued  according  to  the  proceedings  of  title  nine,  chapter 
twentieth,  part  first  of  the  revised  statutes."  This  I  think  was  a 
substantial  compliance  with  the  statute,  which  uses  the  word 
"provisions,"  instead  of  "  proceedings."  (2  R.  S.  481,  §  7.) 
******** 

The  judgment  of  the  County  Court  is  therefore  affirmed. 
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COURT  OF  OYER  AND  TERMINER. 

Philadelphia,  Octobek,  1T84. 

Respublioa  v.  de  Longchamps. 

(1  Dall  111.) 

Chaeles  Julian  de  Longchamps,  generally  known  as  Chevalier 
de  Longchamps,  was  indicted  for  threatening  in  the  dwelling- 
house  of  his  Excellency,  the  French  Minister  Plenipotentiary, 
bodily  harm  and  violence,  on  the  17th  of  May,  1784,  to  the  person 
of  Francis  Barbe  Marbois,  Consul  General  of  France  to  the 
United  States ;  consul  for  the  State  of  Pennsylvania,  and  Secretary 
of  French  Legation.  And  for  assaulting  on  the  19th  of  May, 
1784,  the  said  Marbois,  in  the  ■  public  street,  &c.,  in  violation  of 
the  laws  of  nations,  and  against  the  peace  and  dignity  of  the 
United  States  and  of  the  Commonwealth  of  Pennsylvania.  The 
defendant  pleaded  not  guilty.  The  jury  rendered  a  verdict  of 
guilty. 

McKean,  Ch.  J.,  in  passing  sentence  said  : 

******** 

The  person  of  a  public  minister  is  sacred  and  inviolable.  Who- 
ever offers  any  violence  to  him,  not  only  affronts  the  sovereign  he 
represents,  but  also  hurts  the  common  safety  and  well-being  of 
nations ;  he  is  guilty  of  a  crime  against  the  whole  world. 

All  the  reasons  which  establish  the  independency  and  inviola- 
bility of  a  minister,  apply  likewise  to  secure  the  immunities  of  his 
house.  It  is  to  be  defended  from  all  outrage  ;  it  is  under  a  pecu- 
liar protection  of  the  laws;  to  invade  its  freedom  is  a  crime 
against  the  state  and  all  other  nations. 

The  comities  of  a  minister,  or  those  of  his  train,  partake  also  of 
his  inviolability.  The  independency  of  a  minister  extends  to  all 
his  household  ;  these  are  so  connected  with  him  that  they  enjoy 
his  privileges  and  follow  his  fate. 

The  Secretary  of  the  Embassy  has  his  commission  from  the 
Sovereign  himself  ;>  he  is  the  most  distinguished  character  in  the 
suit  of  a  public  minister,  and  is  in  some  instances  considered  as  a 
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kind  of  public  miDister  himself.  Is  it  not  then  an  extraordinary 
insult  to  use  threats  of  bodily  harm  to  his  person  in  the  domicil  of 
the  Minister  Plenipotentiary  ?  If  this  is  tolerated,  his  freedom  of 
conduct  is  taken  away,  the  business  of  his  Sovereign  cannot  be 
transacted,  and  his  dignity  and  grandeur  will  be  tarnished.  You 
then  have  been  guilty  of  an  atrocious  violation  of  the  law  of 
nations  ;  you  have  greatly  insulted  gentlemen,  the  peculiar  object 
of  this  law  (gentlemen  of  amiable  characters  and  highly  esteemed 
by  the  government  of  this  state)  in  a  most  wanton  and  unprovoked 
manner ;  and  it  is  now  the  interest  as  well  as  the  duty  of  the 
government  to  animadvert  upon  your  conduct  with  a  becoming 
severity — such  a  severity  as  may  tend  to  reform  yourself,  to  deter 
others  from  the  commission  of  a  like  crime,  preserve  the  honor  of 
the  State,  and  maintain  peace  with  our  great  and  good  ally,  and 
the  whole  world. 

A  wrong  opinion  has  been  entertained  concerning  the  conduct 
of  Lord  Chief  Justice  Holt  and  the  Court  of  King's  Bench  in  Eng- 
land, in  the  noted  case  of  the  Russian  Ambassador.  They  detained 
the  offenders,  after  conviction,  in  prison,  from  term  to  term,  until 
the  Czar  Peter  was  satisfied,  without  ever  proceeding  to  judgment ; 
and  from  this  it  has  been  inferred  that  the  court  doubted, 
whether  they  could  inflict  any  punishment  for  an  infraction  of  the 
law  of  nations.  But  this  was  not  the  reason.  The  Court  never 
doubted  that  the  law  of  nations  formed  a  part  of  the  law  of  Eng- 
land, and  that  a  violation  of  this  general  law  could  be  punished  by 
them;  but  no  punishment  less  than  death,  would  have  been 
thought  by  the  Czar  an  adeqxMte  reparation  for  the  arrest  of  his 
Ambassador.  This  punishment  they  could  not  inflict,  and  such 
a  sentence,  as  they  could  have  given,  he  might  have  thought  a  fresh 
insult.  Another  expedient  was  therefore  fallen  upon.  However, 
the  princes  of  the  world,  at  this  day  are  more  enlightened,  and  do 
not  require  impracticable  or  unreasonable  reparations  for  injuries 
of  this  kind. 


Upon  the  whole  the  Court,  after  a  most  attentive  consideration 
of  every  circumstance  in  this  case,  do  award  and  direct  me  to  pro- 
nounce the  following  sentence: 

That  you  pay  a  fine  of  one  hundred  French  crowns  to  the  Com- 
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monwealth  ;  that  you  be  imprisoned  until  the  fourth  day  of  July, 
1786,  which  will  make  a  little  more  than  two  years'  imprisonment 
in  the  whole ;  that  you  then  give  good  security  to  keep  the  peace, 
and  b6  of  good  behavior  to  all  public  Ministers,  Secretaries  to 
Embassies,  and  Consuls,  as  well  as  to  all  the  liege  people  of  Penn- 
sylvania, for  the  space  of  seven  years,  by  entering  into  a  recog- 
nizance, yourself  in  a  thousand  pounds  and  two  securities  in  five 
hundred  pounds  each  ;  that  you  pay  the  costs  of  this  prosecution 
and  remain  committed  until  this  sentence  be  complied  with. 


SUPEEME  COUET  OF  PENNSYLVANIA. 

DUPON  V.  PiCHON. 

(4  Dall.,  321.     Decided  1805.) 

A  cajpias  was  issued  at  the  suit  of  the  plaintifi^,  against  the 
defendant,  in  an  action  upon  the  case,  &c.  Upon  its  return  the 
judges  of  the  Supreme  Court  ordered  the  defendant  discharged  on 
common  bail,  and  that  the  next  Supreme  Court  in  Bank  consider 
whether  or  not  the  defendant  be  discharged  from  the  process 
against  him.  Upon  the  opening  of  that  court  Dallas  and  Du  Pon- 
ceau asked  the  discharge  of  the  defendant.  The  credentials  of 
Mr.  Pichon's  were  then  produced,  when  it  appeared  that  he  was 
Commissary  General  of  Commercial  Eelations,  and  Charge 
d'Afiaires  of  the  French  Eepublic.  He  was  to  fulfill  the  duties  of 
the  latter  office,  however,  only  until  a  Minister  Plenipotentiary 
should  arrive  in  the  United  States  from  France.  By  the  deposi- 
tion of  Mr.  Pichon  it  further  appeared  that  General  Toureau,  the 
Minister,  arrived  in  the  United  States  about  the  12th  of  Nov. 
1804 ;  that  Mr.  Pichon  had  been  endeavoring  to  arrange  his  busi- 
ness so  as  to  return  to  France  with  his  family ;  that  that  business 
was  of  an  ofiicial  character  and  related  to  his  office  as  Charge 
d'Afiaires ;  that  his  detention  in  this  country  was  further  owing  to 
a  delay  in  receiving  his  public  papers  and  documents ;  that  he  was 
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anxious  to  return  to  France  but  as  yet  could  not,  on  account  of  his 
official  business. 

The  court  were  of  opinion  that  Mr.  Pichon  was  privileged  as  a 
Charge  d' Affaires  and  he  was  therefore  discharged. 


SUPEEME  COUET. 

Adam  Beowit  and  othees  v.  Feedeeiok  A.  Ashbough. 

(40  Howard,  260.     Decided  1870.) 

^rie  Special  Term,  Sej)tember,  1870. 

This  was  a  motion  to  vacate  the  attachment.  Sufficient  facts  are 
stated  in  the  opinion. 

John  Douglas,  attorney  for  the  plaintiff. 

0.  C.  Sprague,  of  counsel. 

Nichols  &  Robbims,  for  the  defendant. 

Maevin,  J.  The  substance  of  the  statement  made  by  the  defend- 
ant in  his  affidavit  is,  that  on  the  24th  day  of  September,  1870,  he 
left  the  city  of  Hamilton,  Canada,  and  on  the  26th  came  to  the 
State  of  New  York,  with  the  intention  of  taking  up  his  residence 
therein  ;  that  he  arrived  on  that  day  in  the  city  of  Lockport,  where 
he  remained  over  night  and  a  portion  of  the  next  day,  and  then 
went  to  Tonawanda  and  transacted  some  business,  and  remained 
there  until  October  3d,  when  he  came  to  the  city  of  Buffalo,  with 
the  intention,  in  good  faith,  to  reside  there  permanently;  that  he 
left  Hamilton  with  the  intention  of  not  returning  thereto,  but  in 
good  faith  of  taking  up  his  permanent  residence  in  the  city  of  Buf- 
falo. He  spoke  of  his  brother's  visit  to  him  in  Lockport,  and  his 
endeavors  to  persuade  him  to  return  to  Hamilton,  and  his  refusal 
to  do  so,  and  his  declarations  to  his  brother  of  his  intentions  not  to 
return  but  to  take  up  his  residence  in  Buffalo ;  his  brother  visited 
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him  in  Buifalo,  October  3d,  and  a  like  interview  was  had  with  the 
like  result,  and  that  he  stated  to  his  brother  his  intention  of  having 
his  wife  and  household  goods  removed  to  Buffalo,  and  he  requested 
his  brother  to  take  steps  to  effect  this  ;  that  October  3d  he  took  up 
his  residence  permanently  in  Buffalo,  and  ever  since  has  resided 
in  Buffalo.  That  just  prior  to  his  arrest  he  wrote  to  his  wife  that 
he  had  taken  up  his  residence  in  Buffalo,  and  requested  her  to  come 
to  him ;  he  was  then  endeavoring  to  rent  a  house  in  Buffalo  for 
himself  and  family,  and  that  his  wife  would  have  come  to  Buffalo 
to  reside  with  him,  within  a  day  or  two,  if  he  had  not  been 
arrested.  (The  arrest  was  in  this  action  upon  the  alleged  ground 
of  fraud  in  contracting  the  debts.)  That  at  these  times,  he  did  not 
anticipate  the  commencement  of  any  action  against  him.  His 
brother,  Roderick,  made  an  affidavit  confirming  the  statement  of 
the  defendant,  as  to  the  conversations  between  them  at  Lockport 
and  in  Buffalo.  That  the  wife  and  family  of  the  defendant,  at  the 
time  of  the  arrest,  were  intending  to  move  to  Buffalo,  and  would 
have  done  so,  but  for  the  arrest,  the  day  after  such  arrest. 

The  affidavits  read  in  opposition  to  the  motion,  show  that  the 
defendant  and  his  wife  and  her  father,  were  British  subjects  and 
resided  for  a  long  time  in  Hamilton,  where  the  defendant  was 
doing  business,  and  where  he  had,  with  his  family,  a  fixed  resi- 
dence ;  that  his  family  remained  until  after  the  commencement  of 
this  action ;  that  the  defendant  was  insolvent,  and  that  his  effects 
in  Hamilton  are  being  administered  under  the  insolvent  laws  there 
in  force.  That  he  left  Hamilton  on  the  24th  day  of  September, 
for  the  United  States,  and  a  strong  belief  is  expressed,  that  when 
the  defendant  went  to  the  United  States,  he  went  to  see  whether 
he  could  find  a  place  to  establish  himself  in  business,  and  not  with 
the  intention  of  fixing  his  abode  at  any  particular  place,  but  with 
the  view  and  intention  of  going  about  and  searching  from  place  to 
place,  to  see  if  he  could  discover  any  convenient  place  of  residence. 

This  was  an  action,  as  appeared  from  the  affidavit  presented  to 
the  officer,  in  whicli  an  attachment  was  proper.  It  arose  on  con- 
tract for  the  recovery  of  money,  and  an  attachment  was  proper 
"  against  a  defendant  who  was  not  a  resident  of  this  State."  If 
the  defendant  was  at  the  time,  a  resident  of  the  State,  then  the 
attachment  was  unauthorized. 

The  defendant's  residence  and  domicil  were  certainly  in  Hamil- 
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ton,  Canada,  on  the  24:th  of  September,  1870,  and  they  had,  for  a 
long  time,  been  there.  The  defendant  was  born  in  Canada  and 
was  a  British  subject.  One  of  the  rules  (the  16th)  stated  by  Story 
(Conf.  of  Laws,  47),  is  that  a  domicil  once  acquired,  remains  until 
a  new  one  is  acquired.  The  instant  the  new  one  is  acquired  the 
previous  domicil  ceases.  It  is  a  rule  that  every  person  has  a  dom- 
icil somewhere,  and  he  can  have  but  one  at  the  same  time,  for  one 
and  the  same  purpose  (5  Pick.,  589).  Residence  is  defined  in 
BurrilVs  L.  D.,  to  be  "  one  who  has  a  seat  or  settlement  in  a 
place;  one  who  dwells,  abides,  or  lives  in  a  place,  an  inhabitant, 
one  who  resides  or  dwells  in  a  place  for  some  time,"  &c.  Bouvier's 
L.  D.  "  Domicil  is  the  place  where  a  person  has  fixed  his  ordinary 
dwelling,  without  a  present  intention  of  removal."  To  constitute 
a  domicil  two  circumstances  must  unite,  viz. :  actual  residence  and 
an  intention  to  remain.  Bouvier  defines  "  residence  "  the  place 
of  one's  domicil. 

Chancellor  "Walworth  in  Matter  of  Wrigley  (8  Wend.,  140),  says 
inhahitancy  and  residence  mean  a  fixed  and  permanent  abode  or 
dwelling  place  for  the  time  being,  as  contradistinguished  from  a 
mere  temrporary  locality  of  existence. 

By  Story^s  1th  Bule,  45,  if  a  man  removes  to  another  place,  with 
an  intention  to  make  it  his  permanent  residence,  it  becomes  instan- 
taneously his  place  of  domicil. 

The  original  domicil  is  not  gone  until  a  new  one  has  been  actu- 
ally acquired. 

In  this  case  I  have  no  doubt  the  defendant  left  Canada  (some  of 
the  aifidavits  say  absconded),  with  a  fixed  intention  not  to  return. 
He  had  been  in  business  in  Hamilton,  something  more  than  two 
years.  He  was  insolvent.  He  says  sold  all  his  stock  in  trade.  I 
also  think  he,  at  the  time,  intended  to  fix  his  residence  in  this 
state,  he  says  in  BuflTalo.  The  abandoning  of  one's  residence,  even 
with  the  intention  of  not  returning,  is  not  ordinarily  enough  to 
destroy  the  domicil.  Another  domicil  or  residence  must  be 
acquired.  Indeed  under  our  statute  the  attachment  goes 
against  any  one  "  who  is  not  a  resident  of  this  state."  My 
difficulty  is  in  deciding  whether  the  defendant  had  on  the  11th 
day  of  October,  iecome  a  resident  of  the  state.  I  have,  with 
some  hesitation,  come  to  the  conclusion,  that  the  defendant 
had  become  a  resident  of  the  state.     His  intention  to  abandon  his 
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residence  in  Canada  is  clear,  and  it  is,  I  think,  equally  clear  that 
he  intended  to  establish  a  residence  in  this  state.    The  question  is 
had  he  done  so.    Was  his  residence  in  Buffalo  actually  established, 
80  as  to  satisfy  the  rule  of  actual  residence  and  intention  to  remain. 
He  had  been  Jming,  stopping  in  Buffalo  from  October  3d  to  Octo- 
ber 11th.    He  had  avowed  his  settled  purpose  to  remain  there,  he 
had  been  making  efforts  to  procure  a  residence  for  his  family,  and  a 
place  for  business  —  he  had  made  some  arrangements  for  the  removal 
of  his  family  from  Hamilton  to  Buffalo.     He  had  furnished  no 
evidence,  by  conversations  or  otherwise,  of  his  intention  to  leave 
Buffalo  for  some  other  place,  or  of  any  doubt  about  his  remaining 
in  Buffalo.    It  will  be  seen  on  examining  some  of  the  cases  (above 
referred  to  and  others)  that  the  question  was  whether  the  residence, 
in  a  particular  place,  had  been  established ;  whether  Buffalo,  for 
instance,  in  the  language  of  Chancellor  Walworth,  had  become  "  a 
fixed  and  permanent  abode  or  dwelling  place  for  the  time  being  " 
of  the  defendant,  as  contra-distinguished  from  a  mere  temporary 
locality  of  existence.     Upon  this  question.  Frost  agt.  Brishin,  19 
Wend.,  11 ;  Bwrrows  agt.  Miller,  i  How.,  349  ;  Lee  agt.  Stcmley, 
9  How.,  272,  may  be  consulted.    See,  also  10  How.,  272  ;  Hurl- 
tert  agt.  Seeley,  11  How.,  507.     In  some  of  the  affidavits  read  in 
opposition  to  the  motion  the  affiants  expressed  the  belief  that  the 
defendant  went  to  the  United  States  to  see  whether  he  could  find 
a  place  to  establish  himself  in  business,  and  not  with  the  intention 
of  fixing  his  abode  at  any  particular  place,  but  with  the  view  and 
intention  of  going  about  and  searching  from  place  to  place,  to  see 
if  he  could  discover  any  convenient  place  of  residence.     No  facts 
are  stated  in  support  of  this  theory,  and  none  appear  in  the  case. 
As  a  question  of  fact  I  think  I  must  hold  that  the  defendant  had 
become  a  resident  of  Buffalo,  and  that  his  residence  in  Hamilton 
had  ceased.    It  follows  that  the  attachment  must  be  set  aside. 
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SUPEEME  COUET. 

Bbntlet  jlnd  others  v.  Smith  and  othees. 
(3  Oaines,  169.    Decided  1805.) 

A  promissory  note  to  A.  B.  C.  D.  E.  F.  &  Co.  though  there  be  no  other  persons 
in  the  firm,  cannot  be  declared  on  by  them  with  the  addition  of  &  Company, 
but  their  individual  names  must  be  stated,  with  the  usual  description  of  trading 
under  the  style,  &c. ;  if  otherwise,  it  is  bad  on  general  demurrer. 

On  a  promissory  note  to  Thomas  Bentley,  Allen  Potter,  John 
P.  Becker  <&  Co.,  the  declaration  commenced  in  this  way : 

Albmiy,  to  wit :  Thomas  Bentley,  Allen  Potter,  John  P.  Becker 
&  Co.,  complain,  &c.    To  this  a  general  demurrer. 

Foote  insisted,  that  it  was  evident  on  the  face  of  the  record,  that 
there  were  other  persons  not  mentioned  who  ought  to  have  been 
joined.  Such  a  circumstance,  if  proved  on  a  trial,  would  have 
prevented  a  recovery,  and  was  equally  fatal  on  general  demurrer. 

Crary,  contra,  was  stopped  by  the  court. 

Per  Curiami.  Stating  that  the  plaintiffs  named  and  company 
complain,  is  acknowledging  that  other  persons  ought  to  sue.  Did 
the  defendants  even  acknowledge  there  were  no  others,  this  mode 
of  declaring  ought  not  to  be  suffered.  "Why  did  you  not  say 
Thomas  Bentley,  Allen  Potter,  and  John  P.  Becker,  trading 
under  the  style  and  firm  of  T.  B.,  A.  P.,  J.P.B.fSa  Co.  f 

The  demurrer  is  well  taken,  (a)  and  the  defendants  entitled  to 
judgment.    But  the  plaintiffs  may  amend  on  payment  of  costs. 

(<j)  If  a  plaintiff  have  the  same  christian  name  as  the  defendant,  and  after 
stating  the  names  of  each  party  correctly,  and  at  full  length,  use  the  christian 
name  only,  as  "  the  said  Ja/mes  being  in  custody,"  it  is  certain  to  a  common  intent, 

and  good  on  special  demurrer.    HMreth  v.  Sa/rvey,  July,  1801.    Kent,  Oh.  J. 

But  had  the  christian  names  been  different,  and  that  of  the  plaintiff  used  for  the 
defendant,  it  would  have  been  fatal  even  on  general  demurrer.  Harvey  «.  Stokes, 
Wales,  5. 
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SUPEEME  COUET. 

Bloom  and  othees  v.  Buediok. 

(1  mil,  130.    Decided  1841.) 

******** 

Where  a  statute  prescribes  the  mode  of  acquiring  jurisdiction  over  the  person, 

that  mode  must  be  complied  with,  or  the  proceeding  will  be  a  nullity. 

********* 

A  statute  authority  by  which  one  may  be  deprived  of  his  estate,  must  be  strictly 

pursued. 

**  *  ***  ** 

******* 
G.  Humphrey,  for  defendant. 

JB.  Johnson,  for  plaintiflPs. 

£y  the  Court,  Beonson,  J. 

******* 

The  Surrogate  undoubtedly  acquired  jurisdiction  of  the  sulked 
matter,  on  the  presentation  of  the  petition  and  account ;  but  that 
was  not  enough.  It  was  also  necessary  that  he  should  acquire 
jurisdiction  over  the  ^persons  to  be  affected  by  the  sale.  It  is  a 
cardinal  principle  in  the  administration  of  justice,  that  no  man 
can  be  condemned  or  divested  of  his  right,  until  he  has  had  the 
opportunity  of  being  heard.  He  must,  either  by  serving  process, 
publishing  notice,  appointing  a  guardian,  or  in  some  other  way, 
be  brought  into  court ;  and  if  judgment  is  rendered  against  him 
before  that  is  done,  the  proceeding  will  be  as  utterly  void  as 
though  the  court  had  undertaken  to  act  where  the  subject  matter 
was  not  within  its  cognizance.  {Borden  v.  Fitch,  15  John.  R. 
121.  Bigelow  v.  Stearns,  19  id.  39.  Mills  v.  Martin,  19  id.  7.) 
This  is  the  rule  in  relation  to  all  courts,  with  only  this  difference 
that  the  jurisdiction  of  a  superior  court  wiU  be  presumed  until 
the  contrary  appears  ;  whereas  an  inferior  court,  and  those  claim- 
ing under  its  authority,  must  show  that  it  had  jurisdiction. 
{Foot  V.  Stevens,  17  Wendell,  483.  Hart  v.  Seixas,  21  id.  40.) 
The  Surrogate's  court  is  one  of  inferior  jurisdiction ;  it  is  a  mere 
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creature  of  the  statute.  {Dakm  v.  Hudson,  6  Oowen,  221.) 
Indeed,  it  has  been  held  in  all  cases  relating  to  Surrogates'  sales, 
that  the  person  claiming  under  them  must  show  affirmatively 
that  the  officer  had  acquired  jurisdiction.  The  distinction 
between  the  superior  and  inferior  courts  is  not  of  much  import- 
ance in  this  particular  case,  for  whenever  it  appears  that  there  was 
a  want  of  jurisdiction,  the  judgment  will  be  void,  in  whatever 
court  it  was  rendered. 

******* 
New  trial  denied. 


SUPEEME  COURT. 

Beooks  v.  Patteeson. 

(2  Johns.  Gases,  102.     Decided  1800.) 

An  attorney  of  this  court,  who  had  ceased  to  practice  for  a  year,  and  had  entered 
the  army  of  the  United  States,  was  held  to  ha^e  lost  his  privilege. 

Mimro,  for  the  plaintiff. 

Biker,  for  the  defendant. 

Per  Curiam.  If  an  attorney  ceases  to  practice  for  a  year,  not 
in  consequence  of  any  temporary  absence  or  avocation,  but  by 
betaking  himself  to  a  profession  or  business,  incompatible  with  his 
practice  as  an  attorney,  the  season  of  his  privilege  ceases.  Attend- 
ance is  the  ground  and  foundation  of  the  privilege.  The  object  is, 
that  attorneys  may  not  be  drawn  into  other  courts,  or  to  other 
business,  to  the  injury  of  the  suitors.  (See  2  Wils.  231,  232. 
4  Burr.  2113,  (be.  1  Vent.  1.  2  Lutw.  1664.)  The  privilege  is 
that  of  the  court,  for  the  sake  of  public  justice,  and  is  not  intended 
as  an  accommodation  to  the  individual.  Here  it  appears  upon  the 
record,  that  the  defendant  had  become  an  officer  of  the  army,  and 
had  ceased  to  practice  for  a  year. 

It  would  be  inconvenient  and  an  abuse  of  the  end.  of  privilege,,  to 
20 
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allow  it  in  this  case,  notwithstanding  the  name  of  the  defendant 
still  remains  on  the  rolls  of  the  court. 

We  are  of  opinion,  therefore,  that  judgment  must  be  ren- 
dered for  the  plaintiff. 

Judgment  for  the  plaintiff,  (a) 


SUPKEME  COUET. 

John  Andeeson  and  othees  v.  Clementine  O'Reilly. 

(54  BcM'h.,  620.     Bedded  1869.) 

By  the  Court,  Caedozo,  J.  The  appellant  moved,  at  special 
term,  to  vacate  a  warrant  of  attachment  which  had  been  issued 
against  her  property.  She  made  no  aifidavit  to  support  the  motion, 
but  relied  upon  the  alleged  insufficiency  of  the  plaintiff's  aifidavit ; 
and  of  course,  therefore,  the  only  question  presented  by  the  appeal 
is,  whether,  conceding  the  facts  stated  in  the  plaintiff's  affidavit  to 
be  true,  a  case  to  warrant  the  issuing  of  an  attachment  was  made 
out.  I  am  clearly  of  opinion  that  it  was.  The  substance  of  the 
affidavit  is,  that  when  called  upon,  on  several  occasions,  to  pay  th^ 
plaintiff,  the  defendant  put  it  off,  stating  that  her  husband,  every 
night,  took  all  the  money  which  she  had  received  during  the  day, 
and  paid  it  to  persons  in  the  city  of  New  York  from  whom  she  had 
bought  goods.  The  payment  to  such  persons  is  disproved  by  the 
affidavit ;  so  it  stands  conceded  that  the  defendant  has  allowed  her 
husband  to  take  possession  of  all  her  money,  and  has  made  a  false 
statement  of  the  purpose  to  which  it  was  appropriated.  No  other 
inference  can  be  drawn,  than  that  such  disposition  of  the  defend- 
ant's money,  coupled  with  a  falsehood  as  to  the  purpose  for  which 
he  took  it,  was  made  with  intent  to  defraud  her  creditors,  whom 
she  put  off  upon  the  false  pi-etext  which  she  assigned.  The 
defendant,  therefore,  is  amenable  to  the  charge  of  having  "  disposed 

(a)  Grab.  Prac.  3d  ed.,  88.  In  Ogden  i>.  EugJies,  3  Soutliard,  718,  it  wsls  decided 
that  an  attorney  is  privileged  from  arrest,  unless  his  privilege  he  taken  away  hy 
rule,  though  he  do  not  show  that  he  has  acted  as  attorney  within  a  year.  See 
however,  3  Oow.,  33. 
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of"  her  "  property  with  intent  to  defraud  "  her  creditors,  and  that 
being  so,  the  plaintiff  was  plainly  entitled  to  the  warrant,  under 
the  provisions  of  the  229th  section  of  the  Code.  The  sole  question 
is  one  of  construction  of  the  language  of  the  affidavit,  and  I  think 
the  judge  below  interpreted  it  exactly  right,  and  that  his  order 
should  be 

Affirmed  with  costs. 


SUPEEME  COUET. 

BiSSELL  V.  BiSSELL. 

(11  Bark,  96.    Decided  1851.) 

In  matters  of  practice,  merely,  the  day  on  which  any  rule  is  entered,  or  order, 
notice,  pleading  or  paper  is  served,  is  to  be  excluded  in  the  computation  of 
time  for  complying  with  the  exigency  of  such  rule,  order,  &c. ;  and  the  day 
on  which  a  compliance  therewith  is  required  must  be  included,  except  where 
it  falls  on  a  Sunday;  in  which  case  the  party  has  the  next  day  to  comply 
therewith. 

But  in  respect  to  the  construction  of  statutes,  the  rule  is  otherwise,  in  this  State. 
Accordingly  where,  under  the  statute  requiring  judgments  before  justices  of 
the  peace  to  be  rendered  within  four  days  after  the  submission  of  the  cause,  a 
cause  was  submitted  to  a  justice  on  the  28th  of  June,  and  judgment  was  ren- 
dered on  Monday,  the  3d  day  of  July  following :  Beld  that  the  same  was  void, 
as  not  being  entered  in  season. 

This  was  an  appeal  by  the  defendant  from  a  judgment  rendered 
by  the  Oneida  county  court,  affirming  the  judgment  of  a  justice  of 
the  peace  in  favor  of  the  plaintiff. 

W.  S.  ParTchurst,  for  the  appellant. 

J.  M.  Ca/rroll,  for  the  respondent. 

By  the  Cov/rt,  Geidlet,  J.  By  the  124  section  of  the  act  enti- 
tled, "  of  courts  held  by  justices  of  the  peace,"  it  is  enacted  that 
"  in  cases  where  a  plaintiff  shall  be  non-suited,  discontinue  or  with- 
draw his  action,  &c.,  the  justice  shall  forthwith  render  judgment 
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and  enter  the  same  in  his  docket.  In  all  other  cases  he  shall  ren- 
der judgment  and  enter  the  same  in  his  docket  within  four  days 
after  the  cause  shall  have  been  submitted  to  him  for  his  final 
decision."  In  the  case  under  consideration,  the  cause  was  submit- 
ted to  the  justice  on  the  28th  day  of  June,  1848,  and  judgment 
was  rendered  on  Monday,  the  third  day  of  July  following,  in  favor 
of  the  plaintiif.  The  single  question  is  whether  the  judgment  was 
entered  in  season. 

Were  this  a  matter  of  practice  merely  there  could  be  no  doubt 
that  the  judgment  must  be  held  regular.  By  the  sixty -second  rule 
of  the  Supreme  Court,  as  well  as  by  several  adjudged  cases,  the 
day  on  which  any  rule  shall  be  entered,  or  order,  notice,  pleading 
or  papers  served,  shall  be  excluded  in  the  computation  of  time  for 
complying  with  the  exigency  of  such  rule,  order,  notice,  pleading, 
or  paper ;  and  the  day  on  which  a  compliance  therewith  is  required, 
shall  be  included  ;  except  when  it  shall  fall  on  a  Sunday,  in  which 
case,  the  party  shall  ha/ve  the  next  day  to  comply  therewith.  (2 
Hill,  377,  note.  3  John.  Rep.  261.  10  Wend.,  560.)  The  same 
rule  prevails  in  England.  In  matters  of  practice,  in  all  cases  in 
which  any  particular  number  of  days  (not  expressed  to  be  clear 
days,)  is  prescribed  by  the  rules  or  practice  of  the  courts,  the  same 
shall  be  reckoned  exclusively  of  the  first  day,  and  inclusively  of  the 
last  day,  unless  the  last  shall  happen  to  fall  on  a  Sunday,  Christmas 
day  or  Good  Friday,  or  a  day  appointed  for  a  public  fast,  or  thanks- 
giving ;  in  which  case  the  time  shall  be  reckoned  exclusively  of 
that  day  also.  {See  1  Dowl.  P.  C.  200 ;  8  Bing.  307 ;  Z  B.  & 
Adol.  393  ;  2  Tyr.  351 ;  4  Bligh.  JSf  S.,  608,  cited  in  Harrison's 
Digest,  3d  vol.  jp.  6328.)  So  also,  an  execution  will  be  defeated 
by  a  writ  of  error  filed  within  the  'ai&\,fov/rdays,  exclusive  of  Sun- 
day, after  judgment  is  perfected.  (1  Cowen,  15 ;  7  Id.  418.) 
And  the  same  rule  holds  in  the  old  practice,  of  entering  judgment 
nisi.  The  four  days  within  which  a  party  might  move  in  arrest, 
were  four  juridical  days — Sunday  not  being  counted.  {\1  East, 
272.     13  Id.  21.     4  Biirrow,  2130.    Grahani's  Pr.  296.) 

In  respect  to  the  construction  of  statutes  the  rule  is  otherwise,  in 
this  state.  In  the  case  of  Ex  parte  Dodge,  (7  Oowen^s  Rep.  147,) 
the  last  day  of  the  period  limited  by  statute,  within  which  a  party 
had  a  right  to  appeal,  fell  upon  Sunday.  The  appeal  was  brought 
on  Monday.     The  court  held  that  Sunday  had  in  no  case  been 
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excluded  in  the  computation  of  statute  time,  and  diBmissed  the 
appeal.  The  cases  showing  that  Sunday  would  not  be  counted  as 
one  of  the  four  days  within  which  a  party  might  move  in  an-est  of 
judgment,  were  cited  to  the  court.  But  they  were  said  to  be  cases 
in  practice,  and  not  interfering  with  the  rule  which  the  courts 
apply  in  the  computation  of  time  under  a  statute.  The  same  doc- 
trine is  laid  down  as  the  general  rule  in  Alderman  v.  Phelps  (15 
Mass.  Rep.  285),  and  in  TKayer  v.  Felt  (4  Pick.  354).  Mr. 
Cowen,  in  his  Treatise,  adopts  and  applies  this  rule  to  the  case  of 
a  justice  rendering  judgment.  (2  Oowen's  Treatise,  1022.)  He 
says  "  the  four  days  within  which  a  justice  shall  render  judgment, 
are  to  be  computed  as  excluding  the  first  day ;  and  if  the  fourth 
day  fall  on  Sundaj,  Judgment  Tnust  he  rendered  the  day  preceding.'''' 
It  is,  however,  supposed  that  a  different  rule  has  been  introduced, 
where  the  time  is  short  of  a  weeTc.  This  rule  is  found  in  the  case 
of  Thayer  v.  Felt  (4  Mass.  Rep.  354).  The  case  is  cited  in  a  note 
to  an  anonymous  case  decided  by  Oh.  J.  Nelson,  in  2  Hill,  375. 
The  principal  ease  came  before  Judge  Nelson  on  a  motion  in 
which  it  was  held  that  the  two  days  within  which  a  jury  were  to 
be  summoned,  and  appear  before  the  sheriff,  to  try  a  claim  of  pro- 
perty by  virtue  of  the  thirteenth  section  of  the  act  concerning 
replevin  (2  R.  8.  482),  were  two  law  days,  and  that  Sunday  was 
to  be  excluded.  Nothing  is  said  of  the  rule  adopted  by  the  court 
in  Massachusetts  of  excluding  Sunday  in  all  cases  where  the  time 
was  less  than  a  week,  and  including  it  when  the  time  exceeds  that 
period.  "We  are  also  referred  to  the  case  of  Whipple  v.  Williams, 
decided  by  Justice  Allen  in  1849.  He  held  that  a  notice  of  adjust- 
ment of  costs  served  on  the  evening  of  Saturday  for  nine  o'clock 
on  the  next  Monday  morning,  at  Cooperstown,  some  30  or  40 
miles  from  the  residence  of  the  attorney,  on  whom  the  notice  was 
served,  was  overreaching  and  oppressive  practice,  and  within  the 
case  of  Smith  v.  Brown.  (2  Weoid.,  245.)  He  also  alluded  to  the 
case  of  Thayer  v.  Felt,  as  showing  that  the  notice  was  irregular. 
We  think,  however,  that  the  case  might  well  be  decided  on  the 
first  ground  mentioned  by  the  judge.  The  Superior  Court  in  the 
city  of  New  York  have  held  that  no  such  rule  as  that  laid  down  by 
Justice  Wilde  in  Thayer  v.  Felt,  exists  in  this  State,  in  the  2d  of 
Sarndford's  S.  C.  Rep.,  131,  where  Oh.  Justice  Oakley  gives  the 
opinion  of  the  court.    In  truth,  the  adoption  of  such  a  rule  would 
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revolutionize  the  existing  practice  in  many  cases.  If  the  rule  is 
adopted,  there  is  no  reason  why  it  should  not  be  applied  in  matters 
oi  practice  as  well  as  others.  But  I  allude  to  a  familiar  case  under 
the  former  practice,  where  a  notice  of  argument  is  required  to  be  a 
four  days'  notice.  In  that  case,  a  notice  served  on  Thursday,  for  the 
succeeding  Monday,  was  always  held  good.  But  on  the  principle 
of  excluding  Sunday,  it  would  be  too  short.  Again  :  a  summons 
in  a  justice's  court  was  directed  by  statute  to  be  returnable  not  less 
than  six  nor  more  than  twelve  days  from  its  date,  (2  H.  /S.  160, 
§  14,)  and  to  be  served  at  least  six  days  before  the  time  of  appear- 
ance mentioned  therein.  (§  15.)  Now  if  the  summons  were  issued 
on  a  given  day,  it  must  be  returnable  one  day  later,  by  including 
Sunday,  where  there  is  only  a  six  days'  service.  By  the  act  of 
1831,  p.  403,  §  33,  a  short  summons  or  attachment  was  substituted 
in  the  place  of  a  warrant ;  and  such  process  was  to  be  made  return- 
able not  less  than  two  nor  more  than  four  days  from  the  date. 
Now  if  the  warrant  was  issued  on  Monday,  it  might  be  made 
returnable  on  Friday  ;  but  if  issued  on  Friday,  it  could  be  made 
returnable  on  the  next  Wednesday,  under  the  new  theory  of  com- 
puting time  less  than  a  week.  So,  too,  notice  of  sale  on  an  execu- 
tion must  be  posted  up  at  least  four  days  before  the  sale.  (2  B.  S. 
182,  §  41.  1  Gowen,  421.)  It  follows  that  one  rule  of  counting 
must  be  adopted  if  the  notice  be  posted  up  on  Monday,  and  another 
to  comply  with  the  rule  in  question,  if  the  notice  is  posted  on 
Wednesday.  Without  specifying  more  instances,  it  is  quite  appar- 
ent that  the  adoption  of  this  new  rule  would  introduce  the  greatest 
confusion  in  practice.  In  point  of  fact  we  believe  that  the  uni- 
versal custom  has  been  to  make  no  distinction  where  Sunday 
intervenes  and  where  it  does  not.  Sunday  is  always  counted  as 
one  of  the  days,  when  the  statute  has  declared  that  an  act  shall  be 
performed  within  a  given  number  of  days  ;  whether  the  number  of 
days  specified  by  the  statute  is  longer  or  shorter  than  a  week. 

We  must  therefore  reverse  this  judgment. 

Judgment  reversed. 
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Johnson  v.  The  Cayuga  and  Susquehana  Eaileoad  CoMPAiirT. 

(11  Bark,  621.    Decided  1852.) 

A  railroad  company  may  properly  be  sued  in  a  justice's  court,  by  long  sum- 
mons. 

In  cases  of  corporations,  no  provision  is  made  by  statute  for  process  by  warrant, 
or  attachment,  or  short  summons. 

Appeal  from  a  judgment  of  the  Tioga  County  Court,  reversing  a 
justice's  judgment  in  favor  of  the  plaintiff  in  that  court. 

Johnson  sued  the  defendant,  a  railroad  company,  in  a  justice's 
court,  in  the  county  of  Tioga,  by  long  summons.  The  defendant 
appeared  by  attorney  and  moved  that  the  suit  be  dismissed,  on  the 
ground  that  the  defendant  had  not  been  served  with  legal  process  ; 
and  alleged  that  the  defendants  were  a  corporation,  whose  office 
and  chief  place  of  business  was  in  Ithaca,  Tompkins  county,  and 
not  in  Tioga  county,  and  that  the  summons  in  the  suit  was  not  by 
short  summons ;  which  allegations  were  not  denied  by  the  plain- 
tiff;  but  it  was  admitted  that  the  defendant's  railroad  extended 
into  the  county  of  Tioga,  and  that  its  business  was  partly  trans- 
acted in  that  county.  ***** 
******* 

John  J.  Taylor,  for  the  appellant. 

J.  M.  &  G.  W.  ParksT,  for  the  respondent 

By  the  Court,  Shankland,  J.  Two  questions  are  discussed  in 
the  points  submitted ;  first,  could  the  defendant  be  sued  by  long 
summons  ?  Second,  was  there  any  evidence  to  sustain  the  verdict  of 
the  jury  ? 

On  the  first  question  I  am  of  opinion  that  the  defendant  was 
properly  sued  by  long  summons.  The  constitution  of  1846  pro- 
vides that  corporations  may  be  sued  in  like  cases  as  natural  per- 
sons, before  justices  ;  and  §  45  of  the  act  amending  the  judiciary- 
act  of  1847,  provides  the  mode  of  service  of  process  in  such  cases. 
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and  directs  it  to  be  served  on  the  presiding  officer,  secretary, 
cashier,  treasurer,  or  any  director  or  trustee  thereof.  In  the  absence 
of  statutory  regulations  to  the  contrary,  the  ordinary  long  summons 
is  the  proper  and  legitimate  process  of  a  justice's  court.  In  cases 
of  corporations,  no  provision  is  made  for  process  by  warrant,  or 
attachment,  or  short  summons.  The  provisions  made  by  statute 
for  process  by  warrant,  attachment  and  short  summons  are  for  the 
cases  of  natural  persons  sued  as  defendants,  and  not  corporations. 
The  words  "resident"  and  "  non-resident,"  used' in  the  statute 
in  respect  of  process  by  warrant  and  short  summons,  seem  inappro- 
priate when  applied  to  corporations. 

*  *  ***** 

Judgment  of  County  Court  affirmed. 


SUPREME  COURT. 
Thompson  &  Boynton  v.  Sayeb. 

(1  Benio,  1T5.    Decided  1845.) 

Since  the  passage  of  the  act  exempting  non-residents  of  the  State  from  arrest  for 
debt,  {Stat.  1840,  p.  130,  §  1,)  a  short  summons  or  attachment  is  the  proper  pro- 
cess against  such  non-residents,  when  sued  before  a  justice  of  the  peace  ;  and 
any  other  process  would  be  void.  The  doubt  upon  that  question  in  Dowd  «. 
8taU  (5  Sill,  186),  resolved. 

On  the  return  of  a  summons  or  attachment,  if  the  defendant  refuses  to  plead,  the 
justice  may,  on  his  own  motion  or  on  the  application  of  the  plaintiflf,  adjourn 
the  cause  not  exceeding  eight  days.  The  case  of  Fanning  v.  Trowbridge  (5  HiR, 
428),  limited,  so  as  to  consist  with  this  rule. 

Eerok  to  the  Chemung  common  pleas.  Thompson  &  Boynton, 
on  the  Slst  July,  1844,  made  an  application  in  writing  to  a  justice 
for  an  attachment  against  the  goods,  &c.  of  Sayre,  which  was 
accordingly  issued,  returnable  the  third  day  of  August  following. 
It  was  served  on  the  first  day  of  August,  and  the  parties  appeared 
on  the  return  day.  It  was  admitted  that  the  defendant  was  pro- 
ceeded against  by  attachment  on  the  ground  that  he  was  a  resident 
of  the  state  of  Pennsylvania.     The  defendant  objected  to  the  regu- 
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larity  of  the  attachment,  and  asked  to  have  it  discharged,  which 
motion  was  denied.  The  plaintiffs  then  declared  on  the  common 
counts  and  for  professional  services  rendered  by  them  as  physicians, 
and  for  medicines  furnished  at  the  defendant's  request.  The  cause 
was  adjourned,  on  the  plaintiflPs  motion,  to  the  6th  day  of  the 
same  month ;  the  defendant  not  interfering  otherwise  than  to 
object  to  farther  proceedings  for  want  of  jurisdiction.  On  the 
adjourned  day  the  plaintiffs  appeared ;  the  defendant  appeared  by 
attorney  who  objected  to  the  plaintiff's  proceedings  and  then  left 
the  room. 

******* 
The  justice  rendered  a  judgment  for  the  plaintiff's  for  $15.94, 
besides  costs,  which  the  common  pleas  reversed  on  certiorari,  for 
errors  of  the  justice  "  in  matters  of  law,"   as  was  stated  in  the 
record  in  that  court. 

£.  P  Brooks,  for  plaintiffs  in  error. 
Gray  c&  HathoMay,  for  defendant  in  error. 

By  the  Court,  Jewett,  J.  The  first  question  presented  in- this 
case  is  :  Can  a  suit  in  a  justice's  court  to  recover  a  demand  arising 
upon  contract  be  regularly  commenced  against  a  defendant,  resi- 
dent in  another  state,  by  attachment  ? 

The  revised  statutes  provide  that  "  no  person  shall  be  proceeded 
against  by  summons  out  of  the  county  in  which  he  resides." 
(2  R.  S.  227,  §  13.)  The  17th  section  of  the  same  title  provides, 
that  the  first  process  against  a  non-resident  of  the  county  should  be 
by  warrant.  This  provision  was  changed  by  the  act  to  abolish 
imprisonment  for  debt.  (Sess.  L.  1831,  396,  §  1,  2.)  By  that  act 
the  process  by  warrant  for  the  recovery  of  any  debt,  &c.  against 
any  person,  a  resident  of  this  state,  and  against  any  person  who 
had  been  such  resident,  for  at  least  one  month  previously,  was 
abolished. 

The  30th  section  of  that  act,  (^.  403,)  provided  that  no  execu- 
tion, issued  upon  any  judgment  rendered  by  a  justice  of  the 
peace,  &c.,  upon  any  demand  arising  upon  any  contract,  &c. 
should  contain  a  clause  authorizing  an  arrest  or  imprisonment  of 
the  person  against  whom  issued,  unless  it  should  be  proved,  &c. 
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1.  That  the  person  against  whom  the  same  should  issue  had  not 
resided  in  this  state  for  the  space  of  thirty  days,  immediately  pre- 
ceding the  commencement  of  the  suit  in  which  such  judgment  was 
rendered,  &c. ;  or  2.  That  judgment  was  for  money  collected  by 
a  public  officer  ;  or  3.  For  official  misconduct  or  neglect  of  duty  ; 
or  4.  For  damages  for  misconduct  or  neglect  in  any  professional 
employment. 

The  31st  section  provides  that  no  warrant  should  issue  against 
any  defendant  in  any  ease  in  which  an  execution  on  the  judgment 
recovered  could  not  be  issued  against  the  body  of  such  defendant. 
The  32d  section  provides,  that  "  whenever,  by  the  provisions  of 
the  31st  section  no  warrant  can  issue,  and  the  plaintiff  shall  be  a 
non-resident  of  the  county,"  and  shall  make  the  proof,  &c.  "  now 
required  by  law  to  entitle  him  to  a  warrant,"  "the  justice  shall 
issue  a  summons,  which  may  be  made  returnable  not  less  than  two 
nor  more  than  four  days  from  the  date  thereof,"  &c.  The  33d  sec- 
tion provides,  that  "  whenever  by  the  provisions  of  the  30th  section 
of  this  act  no  warrant  can  issue,  and  the  defendant  shall  reside  out 
of  the  county,  he  shall  be  proceeded  against  by  summons  or  attach- 
ment, returnable  not  less  than  two  nor  more  than  four  days  from 
the  date  thereof,  which  shall  be  served  at  least  two  days  before  the 
time  of  appearance  mentioned  therein ;  and  if  such  defendant  be 
proceeded  against  otherwise  the  justice  shall  have  no  jurisdiction 
of  the  cause."  It  is  seen  by  this  section  of  the  act,  that  a  short  sum- 
mons or  attachment  was  provided  for  as  the  process  by  which  a  suit 
could  be  commenced  in  the  case  in  which  a  warrant  was  authorized 
by  the  provisions  of  the  revised  statutes  first  referred  to,  (2  B.  S.  228, 
§  I'T,)  i.  e.  "  when  the  defendant  is  a  non-resident  of  the  county." 
The  revised  statutes  have  not  in  terms  provided  any  process  by 
which  a  suit  could  be  commenced  in  a  justice's  court  against  a 
non-resident  of  this  state,  except  under  the  description  of  a  non- 
resident of  the  county,  which  I  cannot  doubt  includes  all  persons 
residing  out  of  the  county,  whether  in  this  or  any  other  state. 

It  is  undoubtedly  true,  that  under  the  provisions  of  the  act  of 
1831,  a  non-resident  of  the  state  could  not  be  proceeded  against 
by  summons  or  attachment,  as  the  act  (§§  30,  31,)  provided  a  war- 
rant as  the  process  by  which  a  suit  in  a  justice's  court  might  be 
commenced  against  such  persons,  and  the  provision  extended  to 
such  persons  coming  into  this  state  who  had  not  resided  here  for 
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one  month.  The  33d  section  did  not  authorize  the  process  by  sum- 
mons or  attachment  against  any  person  provided  for  by  the  30th 
section.  Then  came  the  act  of  1840,  {Sess.  L.  1840,^.  120,  §  1,) 
which  provides  that  so  much  of  the  act  of  1831,  as  declares  that 
the  provisions  in  the  first  section  thereof,  shall  not  extend  to  any 
person  who  shall  not  have  been  a  resident  of  this  state  for  at 
least  one  month  previous  to  a  suit  commenced  against  him,  is 
hereby  repealed.  That  part  of  the  act  of  1831,  which  contained 
such  declaration,  was  the  30th  section.  After  the  passage  of  the 
act  of  1840,  therefore,  there  remained  no  process  by  which  a  suit 
could  be  commenced  against  a  non-resident  of  this  state,  unless  it 
is  provided  for  by  the  33d  section  of  the  act  of  1831.  By  the  first 
section  of  that  act  no  person  could  be  arrested,  (fee. :  this  was 
qualified  by  the  30th  section,  which  declared  that  all  persons  not 
residents  of  this  state,  and  who  had  not  resided  here  for  one 
month,  might  be  arrested,  &c.  The  act  of  1840,  repealed  so  much 
of  section  30th,  as  authorized  the  arrest  of  a  non-resident  of  this 
state ;  that  qualification  or  exception  being  strioken  out  of  the  30th 
section,  there  remained  no  provision  authorizing  the  arrest  of  any 
person  for  debt.  Then  comes  the  33d  section,  which  we  have 
seen  provided  for  a  summons  or  attachment  in  all  cases  where  the 
defendant  resides  out  of  the  cownty,  and  against  whom  by  the  pro- 
visions of  the  30th  section  no  warrant  can  issue.  The  question  then 
arises,  what  efi'ect,  if  any,  does  the  act  of  1840  have  upon  the  pro- 
visions of  the  33d  section  ?  If  the  provisions  of  the  30th  section, 
providing  for  a  warrant  against  a  non-resident  of  the  state  being 
repealed,  are  to  be  regarded  as  though  they  never  existed  in  the 
section  with  reference  to  this  suit,  then  there  is  no  difficulty  in  the 
way  in  holding  that  this  suit  was  regularly  commenced  by  attach- 
ment under  the  33d  section.  Thus  regarding  the  section,  the  appli- 
cation presented  a  case  where  by  the  provisions  of  the  30th  section 
no  warrant  could  issue.  The  rule  which  Lord  Oh.  J.  Tindal  laid  down 
in  Key  v.  Goodwin,  (4  Moo.  &  Payne,  341,  351,)  and  which  this 
court  approved  in  Butler  v.  Palmer,  (1  Hill,  332,)  is  this,  that  a 
repealing  statute  has  the  eifect  "  to  obliterate  the  statute  repealed 
as  completely  from  the  records  of  parliament  as  if  it  had  never 
passed,  and  that  it  must  be  considered  as  a  law  that  never  existed, 
except  for  the  purpose  of  those  actions  or  suits  which  were  com- 
menced, prosecuted,  and  concluded  whilst  it  was  an  existing  law." 
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I  therefore  hold,  that  any  person  being  a  non-resident  of  the 
county  (and  a  non-resident  of  the  state  comes  within  that  descrip- 
tion,) musi,  when  sued  before  a  justice  of  the  peace,  be  proceeded 
against  by  a  short  summons  or  attachment  —  and  that  an 3'  other 
process  would  be  irregular  and  void.  I  am  aware  of  the  doubt 
suggested  by  Justice  Bronson  in  Dowd  v.  Stall,  (5  Hill,  186,) 
whether  a  non-resident  of  this  state  could  be  sued  in  a  justice's 
court  by  any  process  under  the  statutes  as  they  now  stand ;  but 
that  case  did  not  call  for  any  decision  of  the  question,  and  it  is  not 
pretended  to  be  decided  there. 

******** 
Judgment  of  the  common  pleas  reversed,  and  that  of  the  justice 
affirmed. 
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BoWNE  &  MiLLAED  V.  MeLLOE. 

(6  Hill,  4:96.    Decided  1844.) 

If  a  suit  be  commenced  before  a  justice  against  a  non-resident  of  the  county  by 
long  attachment,  and  the  plaintiff  fail  to  appear  on  the  return  day  thereof,  the 
defendant  may  either  treat  the  process  as  void,  and  recover  his  damages  in  an 
action  of  trespass,  or  waive  the  irregularity  and  take  his  remedy  on  the  attach- 
ment bond. 

Eeeoe  to  the  Delaware  common  pleas,  where  Mellor  brought  an 
action  of  debt  on  an  attachment  bond  executed  by  Bowne  &  Mil- 
lard. The  case  was  this :  On  the  27th  of  March,  184:1,  Bowne 
applied  to  a  justice  of  the  peace  of  the  county  of  Delaware,  for  an 
attachment  against  Mellor,  on  the  groimd  that  he  was  about  to 
depart  from  the  county  with  intent  to  defraud  his  creditors. 
(2  R.  S.  230,  §  26.)  An  affidavit  was  made  and  the  bond  in  ques- 
tion executed  by  Bowne,  with  Millard  as  his  surety,  conditioned 
to  pay  Mellor  all  damages  and  costs  which  he  might  sustain  by 
reason  of  issuing  the  attachment,  if  Bowne  failed  to  recover  judg- 
ment. (§  29.)  The  justice  issued  the  attachment,  which  was 
made  returnable  seven  days  afterwards,  and  the  goods  of  Mellor 
were  attached.    Bowne  did  not  appear  on  the  return  of  the  attach- 
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inent,  and  nothing  further  was  done  in  the  suit ;  whereupon  Mel- 
lor  brought  this  action.  The  defendants  proved  that  Mellor  was  a 
resident  of  the  county  of  Dutchess,  when  the  attachment  issued  ; 
and  as  he  was  not  therefore  liable  to  be  sued  by  a  long  attachment, 
they  insisted  that  the  bond  was  void.  The  court  overruled  the 
objection,  to  which  the  defendants  excepted,  and  the  jury  found  a 
verdict  for  the  plaintiff.  The  same  defence  was  also  set  up  by  a 
special  plea,  to  which  the  plaintiff  demurred,  and  the  court  below 
gave  judgment  in  his  favor.     The  defendants  brought  error. 

S.  Gordon,  for  the  plaintiffs  in  error. 

A.  J.  Parker,  for  the  defendant  in  error. 

By  the  Court,  Beonson,  J.  As  Mellor  was  not  a  resident  of  the 
county  of  Delaware,  there  should  have  been  a  short,  instead  of  a 
long  attachment.  He  might  have  treated  the  process  as  void  and 
recovered  his  damages  in  an  action  of  trespass.  But  he  elected,  as 
I  think  he  had  a  right  to  do,  to  waive  the  irregularity,  and  take 
his  remedy  on  the  bond.  Having  adopted  that  course,  Bowne, 
who  procured  the  attachment  to  be  issued,  was  not  at  liberty  to 
show  the  irregularity  for  the  purpose  of  defeating  the  action. 

Judgment  affirmed. 


SUPEEME  COUET. 
Baekee  &  Knapp  v.  Millee. 
(6  John.,  195.    Decided  1810.) 

In  an  action  of  trespass,  brought  by  an  officer  who  had  seized  goods  under  an 
execution  against  a  third  person,  for  taking  them  away,  it  was  held  that  the 
possession  of  the  officer,  by  virtue  of  the  execution,  was  sufficient  to  enable 
him  to  maintain  trespass  or  trover,  and  that  proof  of  the  seizure,  by  virtue  of 
the  execution,  was  sufficient,  without  producing  the  judgment.  Lockwood  v. 
Bull,  1  Cow.  Bep.  333.    Diaenlmk  v.  Jerome,  7  Cow.  Sep.  297. 

In  error  on  certiorari  from  a  justice's  court. 
The  return  stated  that  Miller  sued  Barker  &  Knapp.     Barker 
was  personally  served  with  the  summons,  and  Knapp  by  a  cojpy. 
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Barker  appeared,  but  Knapp  did  not.  Miller  declared  against 
both  defendants ;  for  that  he  being  a  constable,  and  possessed  of 
certain  articles  of  furniture,  to  the  amount  of  twenty-five  dollars, 
■which  he  had  seized  on  an  execution,  against  James  Caswell,  the 
defendants  took  and  converted  them.  Barkerappeared  and  plead- 
ed by  attorney.  Issue  was  joined  before  the  justice.  The  plain- 
tifi"  produced  two  executions,  by  virtue  of  which  he  had  seized  the 
property.  This  proof  was  objected  to,  unless  he  also  produced  the 
judgment,  but  the  proof  was  admitted.  The  plaintiff  proved  that 
he  had  seized  the  property,  and  left  it  with  Caswell,  and  that  the 
defendants  had  taken  it  away  after  being  forbidden.  The  justice 
gave  judgment  for  the  plaintiff  for  four  dollars  and  nineteen  cents. 

Per  Cwriam.  The  plaintiff  below  brought  trespass  against 
strangers,  for  taking  goods  out  of  his  possession ;  and  it  was  suflBcient 
for  him  to  show,  as  against  them,  that  he  had  taken  the  goods  into 
his  possession,  by  process  of  execution.  The  possession  so  acquired 
was  enough  to  maintain  trespass  or  trover  against  a  third  person, 
for  taking  them  away  without  right  or  authority.  (  Wilhraham  v. 
Snow,  2  Saund.  47.)  After  the  seizure  under  the  execution,  the 
goods  were,  in  judgment  of  law,  in  possession  of  the  constable,  as 
against  a  wrong-doer ;  and  Caswell,  with  whom  he  had  left  the  goods 
for  safe  keeping,  was  no  more  than  his  servant.  (7  Term  Hep.  12, 
Qrose,  J.)  Proof  of  the  seizure  was  enough,  without  producing 
the  judgment.  The  rule  that  the  officer  must  show  a  judgment 
does  not  apply  when  sued  in  trespass  by  a  stranger. 

This  being  the  only  point,  or  error,  stated  by  the  plaintiff  in 
error,  the  judgment  below,  which  appears  to  be  only  against  the 
defendant  below  who  appeared,  must  be  affirmed. 

Judgment  affirmed. 
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SUPEEME  OOUKT. 

AvEEY  &  Latheop  V.  Slaok. 
(17  Wend.,  85.    Decided  1837.) 

In  an  action  for  a  penalty  for  a  violation  of  the  excise  Iww,  an  endorsement  upon 
the  process  in  these  words,  ' '  according  to  the  act  '  Of  the  internal  police  of  the 
State,'  "  is  not  a  compliance  with  the  statute,  requiring  that  upon  process  for  a 
recovery  of  a  penalty  shall  be  endorsed  a  general  reference  to  the  statute 
giving  the  action.  It  seems  that  at  least  the  number  of  the  title,  if  not  the  par- 
ticular section  under  which  the  suit  is  brought  should  be  specified. 

A  plea  put  in  after  a  decision  upon  an  objection  to  the  sufficiency  of  an  endorse- 
ment upon  process,  is  not  a  waiver  of  the  objection. 

Eeeoe  from  the  Chenango  common  pleas.  Avery  &  Lathrop, 
as  overseers  of  the  poor  of  the  town  of  Sherburne,  commenced  a 
suit  by  summons,  in  a  justice's  court,  against  Slack.  There  was 
an  endorsement  on  the  summons  in  these  words  :  "  According  to 
the  act  of  the  internal  police  of  this  state."  On  the  return  of  the 
process  the  parties  appeared  and  the  plaintiffs  declared,  stating  in 
the  first  count  of  the  declaration,  that  the  defendant  was  indebted 
to  them  in  the  sum  of  $25,  according  to  the  provisions  (of  the 
revised  statutes)  chapter  20,  title  9,  part  1,  §  16,  and  being  so 
indebted,  undertook  and  promised  to  pay,  &c.,  whereupon  an 
action  hath  accrued,  &c.  The  second  count  stated  the  defendant 
to  be  indebted  to  the  plaintiffs  in  the  sum  of  $25,  '  for  a  violation 
of  the  above  statute,'  whereby  an  action  hath  accrued,  &c.  The 
third  count  stated  that  the  defendant  had  '  violated  the  above 
statute  by  selling  ardent  spirits  contrary  to  said  statute.'  The 
defendant  objected  that  the  endorsment  on  the  summons  was 
insufficient  and  improper.  The  justice  overruled  the  objection. 
The  defendant  thereupon  pleaded  nil  debet.  The  cause  was  tried 
and  judgment  was  rendered  by  the  justice  against  the  defendant. 
The  common  pleas  of  Chenango  reversed  the  judgment  for  the 
error  of  the  justice  in  overruling  the  objection  to  the  sufficiency 
of  the  endorsement  upon  the  process.  The  plaintiffs  sued  out  a 
writ  of  error. 

J.  Benedict  cfe  R.  Yanderlyn,  for  plaintiffs  in  error. 

R.  Judson,  for  defendant  in  error. 
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By  the  Court,  Cowen,  J.  The  statute  upon  which  the  decision 
of  the  common  pleas  proceeded,  is  thus ;  "  Upon  every  process 
issued  for  the  purpose  of  compelling  the  appearance  of  the  defend- 
ant to  any  action  for  the  recovery  of  any  j)enalty  or  forfeiture,  shall 
be  endorsed  a  general  reference  to  the  statute  by  which  such 
action  is  given,  in  the  following  form ;  '  according  to  the  pro- 
visions of  the  statute  regulating  the  rate  of  interest  on  money,' 
or  '  according  to  the  provisions  of  the  statute  concerning  sheriffs,' 
as  the  case  may  require,  or  in  some  other  general  terms  referring 
to  such  statute.  211.  S.  481,  §  7.  It  is  impossible  to  say,  with  any- 
thing like  precision,  in  what  form  the  endorsement  in  this  case 
should  have  been  made.  In  one  of  the  examples  given  by  the  act 
— that  of  "the  statute  concerning  sheriffs," — the  endorsement 
would  be  confined  in  its  reference  neither  to  section,  title,  article, 
nor  even  part  nor  volume  of  the  statute  book ;  for  the  provisions 
concerning  sheriffs  are  probably  more  multifarious  and  diversified 
in  their  objects  than  those  relating  to  any  other  officer  or  subject. 
I  think,  however,  we  must  say,  that  the  object  of  the  statute  was 
to  give  the  defendant  notice  by  endorsement,  of  the  offence  for 
which  he  is  prosecuted.  The  endorsement  in  question  answers  no 
such  object.  The  statute  "  of  the  internal  police  of  the  state,"  1 
H.  S.  612  to  717, 1st,  ed.  and  621  to  712,  2d  ed.  runs  through 
about  100  pages.  It  contains  twenty-one  titles,  all  relating  to 
objects  entirely  distinct  and  disconnected,  and  several  of  them 
imposing  a  great  variety  of  penalties  to  be  collected  by  the  over- 
seers of  the  poor.  How  was  it  possible,  under  this  endorsement, 
for  the  defendant  to  know  the  action  was  for  violating  the  excise 
law,  tit.  9,  or  the  statute  against  gaming,  tit.  8,  art.  3  ?  Both  give 
penalties  to  the  overseers  which  may  be  of  the  same  amount.  The 
reference  here  would  have  been  quite  easy  to  title  9,  which 
would  probably  have  been  sufficient,  because  it  relates  to  the 
excise  and  regulates  inns  and  taverns.  It  would,  however,  have 
been  still  better,  had  the  precise  section  been  named.  As  the 
endorsement  stood,  it  was  the  merest  evasion  of  what  the  statute 
requiring  it  must  have  intended.  To  disregard  this  objection 
would  be  to  repeal  the  statute. 

But  it  is  said  the  defendant  waived  the  objection  by  pleading 
over.  Not  so.  He  made  a  specific  objection  in  due  season,  and 
that  being  overruled,  he  was  compelled  to  plead  or  give  up  all  he 
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had  to  say  on  the  merits.      Eesistance,  to  the  extent  of  a  man's 
power,  is  certainly  a  new  kind  of  waiver. 

The  court  below  were  clearly  right,  and  the  judgment  must  be 
aflBrmed. 


SUPEEME  COURT;  AT  CmCUIT. 

Datenpoet  v.  Doady. 

(3  Abb.,  409.     Decided  1856.) 

This  action  was  brought  by  Eobert  H.  F.  Davenport  against 
Michael  Doady,  to  recover  the  brig  S.  D.  Horton,  which  the 
defendant  by  authority  of  an  execution  had  levied  upon  and  seized. 
The  action  was  commenceed  in  the  Marine  Court  of  the  city  of 
New  York  by  Ira  S.  Elkins,  by  attachment  against  "  John  Doe 
and  Eichard  Eoe,  owners  of  the  brig  S.  D.  Horton."  After  the 
attachment  was  served  by  seizing  the  vessel,  the  name  of  said  Dav- 
enport was  inserted  in  the  process  as  defendant;  and  judgment 
was  rendered  against  him,  execution  issued,  and  the  brig  levied 
upon.     The  action  was  tried  before  Judge  Gould. 

The  question  before  the  court  on  the  trial,  was  stated  by  the 
counsel  for  the  plaintiff,  to  be,  whether  in  the  Marine  Court  an 
attachment  could  issue  against  a  defendant  by  a  fictitious  name. 
He  stated  that  the  Code,  §  175,  allowed  a  suit  to  be  brouglit 
against  a  person  by  a  fictitious  name, .but  that  section  of  the  Code 
was  applicable  only  to  other 'and  higher  courts  than  the  Marine 
and  justices'  courts ;  therefore,  the  law  in  relation  to  fictitious 
names  stood  the  same  as  before  the  passage  of  the  Code  —  and 
remained  as  enacted  in  the  Eevised  Statutes,  which  provide  that 
when  the  name  of  any  defendant  shall  not  be  known  to  the  plain- 
tiff, he  may  be  described  in  the  summons  or  warrant  by  a  fictitious 
name :  the  authority,  however,  given  by  the  statute  to  insert  a 
fictitious  name,  does  not  apply  to  suits  commenced  by  attachment. 
Cowen's  Treatise,  2d  Part,  584.  Therefore,  no  judgment  bad  been 
21 
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obtained  in  the  action.     As  an  execution  can  issue  only  upon  a 
judgment  rendered,  there  was  nothing  to  protect  the  defendant. 

Gilbert  Dean,  for  plaintiff. 

W/iedon  c&  Damson,  for  defendant. 

Gould,  J. — I  find  that  Ira  S.  Elkins  did  not  on  or  about  Feb- 
ruary 17th,  1856,  recover  a  judgment  in  the  Marine  Court  of  the 
city  of  New  York  against  the  plaintiff  in  this  action  for  any 
amount  whatever. 

I  further  find  that  the  instrument  offered  by  the  defendant  in 
this  action,  purporting  to  be  an  execution  *  *  *  * 
*  *  was  not  an  execution,  ***** 
and  that  the  same  is  no  protection  to  the  defendant  because  he  had 
notice  that  the  said  paper  purporting  to  be  an  execution,  was  issued 
when  there  was  no  judgment  against  the  defendant  named  in  such 
pretended  execution. 


SUPREME  COURT. 


The   Commissioners  of  Highways  of  the  Town  of  Corxland- 

viLLE  v.  Peck. 

(5  Hill,  215.    Decided  1843.) 

*  ***  ****** 

Suits  by  commissioners  of  highways  should  be  brought  in  their  individual  names, 
with  the  addition  of  their  official  title;  and  if  their  names  be  not  mentioned,  it 
is  ground  for  non-suit  at  the  trial. 

Error  to  the  Cortland  C.  P.  The  action  was  brought  by  "  The 
Commissioners  of  Highways  of  the  town  of  Cortlandville,"  with- 
out mentioning  their  names,  on  a  promissory  note  in  these  words : 
"  I  promise  to  pay  the  commissioners  of  highways  of  tlie  town  of 
Cortlandville  one  hundred  dollars  and  sixty-six  cents,  with  use, 
one  year  from  date,  for  value  received,  February  16th,  1841.  The 
consideration  is  for  borrowed  money.     (Signed)    Nathan  Peck." 
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The  declaration  contained  the  money  counts  only,  with  a  copy  of 
the  note  annexed.  ******** 
*****         *         *         ***** 


M.  T.  Reynolds,  for  the  plaintiffs  in  error. 

S.  Beardsley,  for  the  defendant  in  error. 

By  the  Court,  Nelson,  J.  We  have  already  decided  that  the 
plaintiffs  cannot  maintain  a  suit  in  their  official  name  or  title ;  bat 
must  use  their  individual  names,  annexing  their  official  title. 
{Supervisor  of  OaVwwy  v.  Stimson,  4  Hill,  136.)  The  plaintiffs 
were  therefore  properly  non-suited,  and  the  judgment  must  be 
affirmed. 
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Anontmous. 
(8  Howard,  134.    Decided  1852.) 

At  Chanibers.  Mr.  Justice  Campbell  was  applied  to  for  an  order 
of  arrest  against  a  husband  and  wife  in  a  suit  brought  for  an 
alleged  assault  and  battery  committed  by  the  wife  not  in  the 
presence  of  her  husband.  He  held,  that  the  common  law  rule 
which  exempts  a  married  woman  from  arrest  in  all  cases  whatsoever, 
was  in  no  wise  affected  by  the  Code  authorizing  the  arrest  of  a 
female  for  "  a  willful  injury  to  person,  character,  or  property."  He 
held  also,  that  under  the  Code,  a  husband  could  not  be  arrested 
in  an  action  brought  upon  a  contract  made,  or  tort  committed  by, 
the  wife.     The  application  was  denied. 

The  other  judges  concurred  in  this  decision. 
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SUPKEME  COURT,  FIUST  DISTRICT ;  SPECIAL  TERM. 

Rathbone  v.  Moeeis. 

(9  Ahhott,  213.     Decided  1859.) 
Motion  for  an  order  to  supersede  au  execution. 

Ingeaham,  J.  The  defendant  has  given  the  necessary  security 
on  appeal,  and  has  obtained  an  order  allowing  the  sureties  after 
justification.  He  now  moves  for  an  order  superseding  the  execu- 
tion issued  before  he  appealed,  and  under  which  a  levy  had  been 
made. 

Section  339  of  the  Code,  which  prescribes  the  effect  of  security 
on  appeal,  gives  it  no  other  virtue  than  to  stay  further  proceedings 
on  the  judgment ;  it  discharges  or  vacates  nothing,  but  merely 
stops  the  plaintiff  where  he  was  at  the  time  of  giving  the  security, 
leaving  him  in  possession  of  any  rights  or .  security  previously 
obtained.  It  gives  the  court  no  authority  to  vacate  any  proceeding, 
or  release  any  right  previously  acquired. 

The  same  practice  prevailed  under  the  old  system  {Blanchard 
agt.  Myers,  9  Johns.,  66  ;  Kinney  agt.  Whitford,  17  Ih.,  34),  and 
it  was  only  where  the  execution  was  issued  within  the  four  days, 
or  while  the  rule  for  judgment  was  being  perfected,  that  the  court 
could  interfere,  if  the  bail  were  subsequently  put  in.  {Jackson  agt. 
Schauber,  7  Cow.,  417.)  The  revised  statutes  directed  a  stay,  if 
the  execution  were  not  fully  executed ;  and  the  court  refused  to 
order  the  sheriff  to  proceed  after  bail  was  put  in,  but  they  did  not 
vacate  the  levy.     {Delafield  agt.  Sandford,  3  Hill,  473.) 

The  decision  of  the  general  term  of  this  district,  in  the  matter 
of  Berry,  (26  Barb.,  55,)  settles  the  question  in  this  court.  It  is 
there  held  that  the  security  and  appeal  only  stays  further  proceed- 
ings. They  do  not  undo  anything  already  done.  They  only  stay 
an  execution  if  it  have  not  issued,  so  that  if  the  execution  were 
issued,  and  a  levy  made,  the  sale  was  stayed,  but  the  levy  was  not 
interfered  with.  The  rule  as  laid  down  in  these  cases  may  be  a 
hard  one  to  a  debtor  who  has  given  ample  security,  but  I  have  no 
authority  to  change  it. 

Motion  denied. 


BENNETT   V.   BKOWN.  325 

COUET  OF  APPEALS. 

Bennett  et  al.  v.  Beown. 
(4  JV.  Y.  Reports,  254.    Decided  1850.) 

J.  A'.  Sathaway,  for  appellant. 

A.  B.  James,  for  respondent. 

Gaedinee,  J.  delivered  the  opinion  of  the  court. 

The  question  presented  by  the  pleadings  is,  whether  security  by 
bond  is  authorized  and  required,  in  order  to  procure  an  attach- 
ment, under  the  33d  section  of  the  act  to  abolish  imprisonment  for 
debt.  (2  R.  S.  M  ed.  202,  §292.)  That  section  provides  that 
"Whenever  by  the  provisions  of  the  30th  section  of  this  act,  no 
warrant  can  issue  and  the  defendant  shall  reside  out  of  the  county, 
he  shall  be  proceeded  against  by  summons,  or  attachment,  returna- 
ble not  less  than  two,  or  more  than  four  days  from  the  date  thereof, 
&c.,  and  if  such  defendant  be  proceeded  against  otherwise,  the 
•justice  shall  have  no  jurisdiction  of  the  cause."  The  authority 
granted  by  this  section,  was  in  addition  to  powers  conferred  upon 
the  magistrate  in  cases  of  [255]  attachment,  by  the  26th  section  of 
the  revised  statutes,  in  all  of  which  the  application  for  the  process 
was  required  to  be  made  in  writing,  with  an  affidavit  stating  the 
amount  due,  and  the  grounds  of  the  application  ;  and  the  facts  and 
circumstances  to  establish  such  grounds,  were  to  be  verified  by  the 
affidavit  of  two  witnesses.  (2  E.  S.  M  ed.  160,  §  26  to  28.)  By 
the  29th  section,  a  bond  with  sufficient  surety,  to  be  approved  by 
the  justice,  was  also  to  be  executed,  with  a  prescribed  condition. 

By  the  43d  section  of  the  act  to  abolish  imprisonment  for  debt, 
(2  E.  S.  '2d  ed.  203,  §  301,)  "  all  the  provisions  of  title  fourth, 
(which  include  the  sections  from  the  revised  statutes  above  men- 
tioned,) not  hereby  expressly  repealed,  and  not  inconsistent  with 
the  provisions  of  this  act,  are  hereby  declared  to  be  in  full  force,  and 
to  apply  to  the  provisions  of  this  act,  so  far  as  the  same  relate  to 
proceedings  in  courts  before  justices  of  the  peace."  In  addition  to 
this  g€fneral  provision,  the  35  th  section  of  the  same  act  declares,  that 
the  plaintiff,  or  some  one  in  his  behalf,  shall  also  execute  in  the 
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"  oases  provided  for  hy  this  act,  a  bond  in  the  penalty  of  at  least 
one  hundred  dollars,  with  such  sureties  and  upon  such  condition 
as  is  required  in  section  29  of  said  article." 

The  bond,  therefore,  required  by  the  29th  section  of  the  revised 
statutes,  is  not  only  recognized  by  the  general  provisions  of  the 
4:3d  section  of  the  act  to  abolish  imprisonment  for  debt,  but  is 
expressly  adopted  by  the  35th  section  above  mentioned.  Such  a 
bond  was  executed  by  the  defendant  to  the  plaintiff  upon  obtain- 
ing the  attachment  against  the  latter,  in  the  suit  stated  in  the  plead- 
ings. I  think  the  justice  was  right  in  exacting  it,  and  that  it  is  a 
valid  security  in  the  hands  of  the  plaintiff. 

In  Clark  v.  Luce,  (15  Wend.,  480,)  it  was  held  that  no  affidavit 
was  necessary  to  authorize  an  attachment  under  the  33d  section 
above  mentioned.  I  fully  agree  with  the  learned  judge  in  Taylor 
V.  Heath,  (4  Denio,  592,)  that  the  decision  in  Cla/rh  v.  Luce,  is  in 
conflict  with  the  express  provisions  of  the  43d  section  of  the  act  to 
abolish  imprisonment,  and  if  sustained,  would  be  a  radical  repeal 
of  this  [256]  section :  as  that  decision  has  been  successfully 
impeached  in  the  court  in  which  it  was  pronounced,  it  cannot  be 
considered  as  authority  here. 

The  judgment  of  the  supreme  court  should   be  reversed,  and. 
judgment  for  the  plaintiff  on  the  demurrer. 

Judgment  reversed,  and  judgment  for  plaintiffs  on  demurrer. 


SUPEEME  COURT. 

Bennett  et  al.  v.  Beown. 

(31  Barh.,  158.     Decided  1857.) 

Where  the  condition  of  an  attachment  bond  given  to  a  justice  of  the  peace  is  that 
if  the  plaintiff  fails  to  recover  judgment,  the  obligors  will  pay  all  damages 
which  the  defendant  in  the  action  may  sustain  by  reason  of  the  issuance  of 
said  attachment;  held,  that  if  the  plaintiff  recovers  a  judgment  which  is  after- 
wards reversed,  the  costs  of  reversal  should  be  included  as  part  of  the  damages 
of  the  defendant  in  the  suit. 

W.  C.  Brown,  appellant,  in  person. 

J.  A.  Hathaway,  for  the  plaintiffs. 
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By  the  Court,  Peatt,  J.  This  action  was  brought,  under  the 
old  practice,  lapon  a  bond  given  by  the  defendant  to  the  plaintiffs, 
upon  an  application  made  by  one  Smead  for  an  ^.ttachment  against 
the  property  of  the  plaintiffs,  before  a  justice  in  St.  Lawrence 
county.  Soiead  recovered  judgment  before  the  justice,  against  the 
plaintiffs,  which  was  afterwards  reversed  by  the  common  pleas  of 
St.  Lawrence  county.  On  the  same  day  of  issuing  the  attachment 
another  attachment  was  issued  by  the  same  justice,  in  favor  of  one 
Miller,  upon  which  judgment  was  rendered  against  the  Bennetts. 
The  property  taken  was  sold  by  a  constable  who  held  both  execu- 
tions, and  a  portion  of  it  applied  to  the  execution  in  favor  of 
Miller.  The  only  plea  npon  which  the  action  was  tried  was  non 
est  factum.  Two  questions  arise  in  this  case :  1.  Was  it  proper  to 
receive  evidence  of  the  application  of  a  portion  of  the  proceeds  of 
the  sale  of  the  property  upon  tlie  Miller  execution,  under  the  plea 
of  non  est  factum,  in  mitigation  of  damages?  and  2d.  Were  the 
plaintiffs  entitled  to  costs  in  the  common  pleas,  as  part  of  the 
damages  ? 

The  plaintiffs  in  this  ease  were  entitled  to  judgment  in  form  for 
$100,  the  amount  of  the  penalty  ;  but  as  that  point  was  not  taken 
by  the  counsel,  either  on  the  trial  or  upon  the  argument  of  the 
appeal,  I  shall  only  examine  the  above  points. 

The  counsel  for  the  plaintiff  has  gone  into  a  very  elaborate  argu- 
ment to  show,  that  under  the  old  system  of  pleading,  the  plea  of 
non  est  factum,  to  an  action  upon  a  sealed  instrument,  only  put  in 
issue  the  execution  of  the  instrument,  and  admitted  all  the  other  alle- 
gations of  the  declaration.  This  was  scarcely  necessary,  as  no  one 
has  denied  the  principle.  A  breach  of  covenant  or  of  the  condition 
of  a  bond  may  be  admitted,  and  yet  as  a  general  thing  the  plaintiff 
will  be  put  to  proof  of  the  extent  of  the  damages.  There  are 
undoubtedly  cases  where  no  proof  would  be  necessary,  where  the 
law  would  declare  the  damages  ;  but,  as  a  general  rule,  such  proof 
is  necessary.  Now  in  all  such  cases  the  plea  of  non  est  factum 
does  not  admit  the  amount  of  damages,  and  it  is  competent  for  the 
defendant  to  prove  that  the  actual  damages  are  less  than  the  plain- 
tiff,'s  claim. 

But  there  is  another  principle,  equally  well  settled  under  the 
old  system  of  pleadings,  and  that  is,  that  the  plea  must  be  a  full 
answer  to  the  count  which  it  professes  to  answer ;  and  if  the  facts 
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are  proper  in  mitigation  and  yet  do  not  constitute  a  full  answer, 
tliey  must  be  given  in  evidence  under  the  plea  of  non  estfactv/m. 
(2  Rill,  194.  23  Wend.,  293.  21  id.  277.)  In  an  action  upon  a 
bond  for  the  performance  of  covenants,  it  was  necessary  for  the 
plaintiff  to  assign  breaches.  If  a  defendant  had  a  full  defense  to  a 
breach  he  was  bound  to  plead  it,  the  same  as  he  would  plead  to  a 
count,  or  he  would  be  deemed  to  admit  the  breach.  In  this  case, 
if  the  whole  property  had  been  applied  upon  the  Miller  execution 
it  would  have  constituted  a  good  defense  to  the  assignment  of  the 
breach  that  Smead  had  not  returned  the  property,  and  by  neglect- 
ing to  plead  it  he  would  probably  have  been  precluded  from  show- 
ing the  same  facts  in  mitigation  of  damages. 

The  fact  is,  there  is  no  assignment  of  breaches,  in  this  case,  but 
simply  a  general  assignment  that  the  defendant  did  not  pay  the 
damages  and  costs.  The  property  was  only  partially  applied  to 
the  Miller  execution.  It  could  not  therefore  be  pleaded  as  a  bar 
to  the  action,  or  as  a  full  defense  to  any  breach  that  was  or  could 
bj  assigned.  There  was  no  method,  therefore,  by  which  the 
defendant  could  avail  himself  of  this  partial  defetise,  except  to  give 
it  in  evidence  in  mitigation  of  damages.  If  he  had  attempted  to 
plead  it,  his  plea  would  have  been  held  bad  on  demurrer.  The 
referee  was  therefore  clearly  right  in  allowing  it  to  be  proved  in 
mitigation. 

Upon  the  next  question  above  stated,  it  seems  to  me  that  it  is 
virtually  decided  in  the  ruling  of  the  referee  that  the  condition  of 
the  bond  is  not  performed  by  the  recovery  of  the  judgment  before 
the  justice.  If  the  reversal  of  the  judgment  in  the  common  pleas 
may  be  deemed,  within  the  meaning  of  the  condition  of  the  bond, 
to  constitute  a  failure  to  recover  judgment  on  the  part  of  the 
obligor,  it  would  seem  to  follow  that  any  costs  which  the  obligee 
might  incur  in  any  stage  of  the  litigation  up  to  the  time  of  such 
reversal,  were  within  riot  only  the  meaning  but  the  words  of  the 
condition. 

The  condition  was  that  the  obligor  should  pay  all  damages  and 
costs  which  the  obligee  might  sustain  by  reason  of  the  issuing  of 
the  attachment  if  the  applicant  faiiled  to  obtain  judgment  thereon. 
The  referee  has  decided,  and  the  correctness  of  this  decision  cannot 
be  questioned  under  the  decision  of  this  court  in  Ball  v.  Gardner, 
(21  Wend.,  270,)  that  the  adjudication  of  the  justice  did  not  finally 
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determine  the  question  whether  Sinead  failed  to  recover  or  not, 
but  that  it  was  finally  determined  only  by  the  judgment  of  the 
court  of  common  pleas.  If  this  be  so,  I  am  utterly  unable  to  per- 
ceive why  the  costs  necessarily  incurred  in  arriving  at  this  final 
determination  do  not  come  within  the  words  of  the  bond  —  why  the 
common  pleas  costs  can  be  excluded  more  properly  than  the  costs 
in  the  justice's  court.  The  question  does  not  involve  the  con- 
sideration of  the  point  whether  the  certiorari  in  the  common  pleas 
is  technically  the  same  suit  as  the  one  before  the  justice ;  for 
the  condition  of  the  bond  does  not  restrict  the  obligors  to  the 
damages  and  costs  incurred  in  the  same  suit,  but  it  is  general, 
embracing  in  general  terms  all  damages  and  costs  incurred  by 
reason  of  the  attachment.  It  therefore  does  not  come  within  the 
case  oi  Fenno  v: Dickinson  (4  Denio,  84).  That  was  a  bond  given 
by  a  non-resident  plaintiff,  and  the  condition  was  in  that  case  to 
pay  any  sum  that  might  be  adjudged  against  him  in  that  suit. 
The  court  held  that  a  certiorari  in  the  court  of  common  pleas  was 
not  the  same  suit,  and  placed  their  decision  upon  that  ground 
alone.  In  this  case  there  is  no  such  technical  difficulty  in  the  way 
of  doing  substantial  justice  between  these  parties. 
Judgment  reversed,  and  new  trial  granted. 


COURT  OF  APPEALS. 

Bennett  et  al.  v.  Beown. 
(20  N.  Y.  Reports,  99.     Decided  1859.) 
Appeal  from  the  Supreme  Court. 
Francis  Kernan,  for  the  appellant. 
J.  A.  Hathaway,  for  the  respondents. 

Selden,  J.  :********         * 
*        *         *         *         ******** 

The  defendant  contends  that  when  the  plaintiff  in  the  attach- 
ment recovered  a  judgment  before  the  justice,  the  bond  was  at  an 
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end,  whether  that  judgment  was  legal  or  illegal,  or  whether  it 
remained  in  force  or  was  abrogated  or  reversed.  This  I  apprehend 
is  putting  far  too  liberal  a  construction  upon  the  words  of  the  bond. 
It  is  true  the  defendant  is  a  surety,  and  is  therefore  entitled  to  the 
favorable  consideration  of  the  court,  but  this  cannot  entitle  him 
to  a  construction  which  in  this  case  would  defeat  the  whole  object 
of  the  bond.  That  was  intended  to  afford  an  indemnity  to  the 
plaintiffs  against  the  consequence  of  the  attachment,  if  wrongfully 
obtained.  By  the  defendant's  construction,  if  the  wrong  in  obtain- 
ing the  attachment  is  followed  up  by  a  wrong  decision  of  the 
justice,  then  the  party  injured  has  no  remedy  upon  his  bond, 
although  he  is  put  to  the  additional  expense  of  a  certiorari  to  get 
rid  of  the  judgment. 

I  do  not  believe  this  is  the  true  meaning  of  the  condition.  The 
statute  could  never  have  intended  to  make  the  indemnity  of  the 
party,  proceeded  against  in  his  absence,  dependent  upon  the  accu- 
racy of  the  justice.  This  question  was  decided  in  accordance  with 
these  views,  by  the  supreme  court  in  the  case  of  £all  v.  Gardner, 
(21  Wend.,  270,)  and  I  see  no  reason  to  doubt  the  correctness  of 
that  decison. 

A  further  question  arises  as  to  the  liability  of  the  defendant  for 
the  costs  of  the  certiorari,  as  a  part  of  the  damages  to  be  recovered. 
This  question  admits,  I  think,  of  less  doubt  than  that  just  con- 
sidered. The  undertaking  of  the  defendant  was  to  pay  all  damages 
and  costs,  which  the  plaintiff  should  sustain  "by  reason  of  the 
issuing  of  the  attachment."  The  costs  of  the  certiorari  were  not 
only  within  the  fair  import  of  the  condition,  but  strictly  within 
the  terms  used.  These  costs  were  clearly  caused  by  the  issuing  of 
the  attachment.  There  is  nothing  in  the  language  of  the  condition 
limiting  the  damages  to  such  as  should  arise  in  the  suit  commenced 
by  the  attachment. 

The  judgment  should  be  affirmed. 
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NEW  YORK  COMMON  PLEAS. 

Ball  v.  Mandee. 

(19  How.,  468.     Decided  1860.) 

General  Term,  September,  1860. 

By  the  Court,  Hilton,  Judge.  *  *  »  * 

**«  »*■»»** 

Eespecting  the  questions  presented  in  the  notice  of  appeal  as  to 
the  jurisdiction  of  the  justice,  and  the  sufficiency  of  the  summons, 
it  is  only  necessary  to  remark  that  §  4  of  the  district  court  act  per- 
mits an  action  to  be  brought  before  any  justice  where  the  plaintiff, 
as  was  the  case  here,  resides  out  of  the  city  of  New  York  {see 
also  §  80  o/"  same  aet),  and  by  §  13,  the  summons  in  actions  where 
the  plaintiff  is  such  non-resident,  must  be  served  not  less  than  two 
days  before  the  time  for  appearance  mentioned  in  it. 

The  return  shows  that  the  summons  was  served  on  the  lith  of 
April,  returnable  on  the  16th,  and  the  law  does  not  regard  fractions 
of  a  day  in  computing  the  time  for  the  service  of  process,  notices 
or  pleadings  in  a  cause.  {Columbia  Turnpike  Road  agt.  Haywood, 
la  Wend.,  422.) 

Judgment  affirmed. 


SUPREME  COURT. 

EOTCE  AND  0THEE8  'W.  THOMPSON  AND  OTHEES. 

(20  John.,  274.     Decided  1822.) 

"Where  the  titles  of  several  causes,  in  which  the  names  are  different,  are  included 
in  the  same  affidavit,  or  notice,  the  clerk,  on  entering  the  defaults,  is  entitled  to 
his  fees  in  each  cause,  (a) 

An  affidavit  must  be  made  in  each  cause  upon  which  to  enter  a  default. 

Notice  of  the  rule  to  plead,  in  this  and  five  other  causes,  in 
which  the  names  of  the  parties  were  different,  directed  to  each  of 

ia)  Yid.  Law  v.  Jackson,  3  We7ideU's  Bep.  309.  13  Johns.  Gas.  310.  Qelston  v. 
Soyt,  18  Jolms.  Bep.  590.  'Jackson  v.  Clark,  4  Cow.  Bep.  533.  Jackson  v.  Oainsey, 
3  id.  385. 
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the  defendants  respectively,  and  an  affidavit  of  the  service  entitled 
in  all  the  causes,  was  filed,  and  a  default  thereupon  entered  in  each 
cause,  by  the  clerk.  A  question  arose,  which  was  submitted 
to  the  court,  whether  the  clerk  was  entitled  to  charge  fees  for  six 
affidavits,  or  for  one  only. 

Per  Curiam.  The  clerk  is  entitled  to  charge  for  reading  and 
filing  an  affidavit  in  each  cause.  The  parties  here  are  different. 
In  Jachson,  ex  dem.  Burnett  v.  Keller,  all  the  causes  were  at  the 
suit  of  the  same  lessor  of  the  plaintiff.  Besides,  the  clerk,  in  this 
case,  must  enter  a  default,  founded  on  an  affidavit,  in  each  cause. 


SUPEEME   COUET. 

The  People  -y.  Hubbaed. 

(24  Wend.,  368.     Decided  1840.) 

Where  a  sheriff,  finding  the  outer  door  of  a  house  shut,  opened  it  to  make  a  levy, 
under  an  execution  against  the  tenant's  property — MM :  resistance  to  him  is 
lawful. 

The  distinction  made  in  the  charge  of  the  court  at  the  sessions,  to  the  jury,  that 
although  the  sheriff  had  no  right  to  enter  the  defendant's  house  as  he  did,  if, 
after  entering,  he  made  a  levy,  that  levy  would  be  valid  for  his  protection,  not 
sustained. 

C  P.  KirTdand  &  J.  G.  Baker  (district  attorney),  for  the  people. 

C.  Tra^y,  for  the  defendant. 

By  the  Court,  Cowen,  J.  It  is  not  at  all  surprising  that  the 
general  sessions  gave  the  direction  to  the  jury  which  was  given  in 
this  case.  The  surprise  would  have  been  at  a  direction  the  other 
way  ;  for  the  English  books  of  practice  abound  with  the  distinction, 
that  though  the  sheriff  having  a.fi.fa.  be  a  trespasser  in  breaking 
the  outer  door  of  the  debtor's  house,  yet  when  he  is  once  in  the 
house,  though  he  enter  illegally,  and  for  the  purpose  of  taking  the 
debtor's  goods,  and  though  he  would  be  liable  to  an  action  of  tres- 
pass for  the  entry,  yet  the  levy  is  lawful.    It  follows,  if  that  be  the 
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law,  that  though  he  may  be  resisted  in  his  entry,  and  even  put  out 
of  doors  by  force,  yet  if  he  can  seize  goods,  and  escape  out  of  doors 
with  them,  it  then  becomes  unlawful  for  the  debtor  or  his  assistants 
to  molest  him  on  account  of  the  goods.  There  is  a  dictum  to  this 
effect  which  has  come  down  to  us  from  the  Year  Booh,  18  E.  ^,fol. 
4,j?Z.  19,  which  seems  to  be  the  sole  foundation  of  the  rule.  The 
case  in  which  it  occurs,  is  thus  reported  :  "  Catesby  came  to  the 
bar,  and  showed  how  a  fieri  facial  was  directed  to  the  sheriff  of 
Middlesex,  to  cause  execution  to  be  made  for  one  J.  upon  a  recovery 
by  the  said  J.  against  one  B. ;  and  afterwards  the  said  B.  put  all  his 
goods  into  a  chest,  closed  and  locked ;  and  afterwards  the  sheriff 
broke  the  [outer]  door  of  the  house  and  entered  into  the 
house  and  took  the  goods  [away]  with  him,  &c.  And  whether 
the  sheriff  had  done  any  wrong,  &c.  ?  Littleton  and  all  his 
companions  held  that  the  party  might  have  a  writ  of  trespass 
against  the  sheriff  for  the  breaking  of  the  house,  notwithstand- 
ing the  fieri  facias ;  for  the  fieri  facias  shall  not  excuse  him 
of  the  breaking  of  the  house,  hut  of  the  taking  of  the  goods 
onlyy  Afterward,  in  Semayne's  case,  5  Rep.  93,  the  court 
speaking  of  18  E.  4,  say,  "  By  Littleton  and  all  his  companions  it 
was  resolved,  that  the  sheriff  cannot  break  the  defendant's  house 
by  force  of  2>  fieri  f<tcias,  but  he  is  a  trespasser  by  the  breaking ; 
and  yet  the  execution  he  then  doth  in  the  house  is  good."  In  Lee  v. 
Oansel,  Gowp.  1,  6,  Lord  Mansfield  speaks  of  18  E.  4,  as  being  of 
an  action  brought  for  breaking  the  outer  door,  in  which  the  court 
held  the  action  would  lie ;  but  at  the  same  time  held  that  an  action 
would  not  lie  for  taking  the  goods.  He  adds :  "  I  quote  this  case 
not  to  imply  that  I  should  perhaps  have  been  of  the  same  opinion 
myself  in  a  case  of  the  first  impression ;  but  to  show  that  the  rule 
of  privilege  is  taken  most  rigidly."  Much  of  the  reason  of  Lord 
Mansfield,  in  the  course  of  his  opinion,  goes  to  countenance  the 
distinction  in  the  Year  Book. 

Upon  such  authority,  it  is  not  surprising  that  the  distinction 
should  be  followed  in  the  books  concerning  the  duties  of  sheriffs  ; 
and  yet  I  cannot  find  that  the  point  has  ever  been  adjudged  till 
very  lately  either  one  way  or  the  other.  Upon  the  question  coming 
before  the  supreme  court  of  Massachusetts,  in  an  action  against  the 
sheriff  for  breaking  an  outer  door  in  the  execution  of  an  attachment, 
it  received,  as  it  deserved,  much  consideration ;  but  the  sheriff  was 
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finally  held  liable  both  for  the  breaking  of  the  house  and  the  value 
of  the  goods  taken.  Nearly  all  the  cases  bearing  upon  the  point 
seem  to  have  been  cited  by  counsel,  and  a  learned  and  elaborate 
opinionin  favorof  the  plaintiff '•  entire  claim  was  delivered  by  Ch.  J. 
Shaw.  That  opinion  was  concurred  in  by  the  whole  court.  Ilsley  v. 
JVichols,  1 2  Pick.  270.  The  learned  Chief  Justice  thought  it  material, 
as  it  certainly  was,  to  ascertain  whether  the  point  had  ever  been 
adjudged,  and  he  concludes  that  it  had  not.  There  is  no  pretence 
for  saying  that  it  was  involved  either  in  Semayne^s  case,  or  in  Lee 
V.  Oansel.  The  18  E.  4,  seems  to  have  been  spoken  of  however 
in  both,  somewhat  ambiguously,  not  to  say  as  directly  involving 
the  question  ;  and  it  would  be  arrogant  to  deny  that  Coke  and 
Mansfield  understood  the  force  of  cases  in  the  year  books  much 
better  than  any  one  at  this  day.  I  have  examined  the  case,  and 
given  nearly  a  literal  translation  of  it.  It  is  quite  obvious  that 
the  main  stress  of  the  controversy  was  whether  an  action  would  lie 
for  the  breaking  and  entry.  Lord  Mansfield  himself,  as  we  have 
seen  considers  the  action  as  one  for  breaking  the  outer  door.  To 
this  particular  action  the  court  say  :  "  The  ^er^  ybsCTas  shall  not 
excuse  him  of  the  breaking  of  the  house ;  l)ut  of  the  taking  of  the 
goods  only."  The  latter  clause  contains  every  word  of  what  the 
court  are  represented  in  the  book  to  have  said  concerning  the 
taking  of  the  goods.  Chief  Justice  Shaw  says :  "  On  a  reference 
to  the  case  in  the  Year  Booh,  18  jE  ^,fol.  4,  which  is  usually 
cited  as  the  foundation  of  the  supposed  rule,  we  think  it  is  quite 
manifest  that  the  real  point  decided  there  was,  that  a  sheriff  is  not 
justified  in  breaking  a  dwelling  house  in  order  to  execute  &  fieri 
facias,  for  a  fieri  facias  will  not  excuse  an  ofiicer  for  breaking  a 
dwelling-house."  Of  course  he  is  clear  that  the  cases  in  Coke  and 
Cowper  did  not  turn  upon  the  rule  in  question.  The  language  of 
the  late  Ch.  J.  Parsons  to  the  same  effect  with  the  Tear  Book, 
in  Widgery  v.  Haskell,  5  Mass.  R.  155,  is  also  mentioned  by  Chief 
Justice  Shaw  as  a  dictum  not  based  upon  serious  reflection.  Find- 
ing himself  thus  entirely  unembarrassed  by  any  direct  adjudication, 
he  enters  into  a  course  of  examination  in  the  region  of  principle, 
analogy  and  the  decisions  in  like  cases  through  which  an  attempt 
to  follow  him  would  be  supererogatory.  I  have  adverted  to  the 
only  authorities  whicli  can  be  relied  on  as  controlling,  merely  with 
a  view  to  satisfy  myself  of  their  force  as  positive  evidence  of  the 
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common  law.     They  all  go  back  to  the  Year  Book,  in  which  it  is 
at  least  very  difficult  to  see  that  the  point  arose.     All  that  was 
said  upon  it  there  rather  appears  to  have  been  a  hasty  suggestion 
upon  a  collateral  matter.    Lord  Mansfield  is  unwilling  to  admit 
that  he  shoiild  have- so  decided  ;  and  the  report  of  Lord  Coke  is  a 
mere  recital  of  the  case.     I  think  Ch.  J.  Shaw  has  satisfactorily 
shown  that  here  is  but  a  union  of  mighty  names  in  the  extra- 
judicial assertion  of  a  doctrine  which  can  stand  the  test  neither  of 
principle  nor  authority.     Admitting  the  distinction  to  have  been 
directly  adjudged  in  the  Tear  Book  and  since  acquiesced  in,  there 
is  so  much  in  conflict  with  it,  that  we  might  overrule  it  without  a 
violation  of  duty.     How  would  the  book  then  stand  upon  its  face  ? 
It  admitted  what  is  held  by  all  the  other  cases,  ^nd  is  undoubted 
law,  that  the  sheriff  had  been  guilty  of  a  criminal  wrong ;  but 
asserted  that  thereby  he  had  acquired  a  right.     It  conceded  the 
privilege  of  protection  to  the  goods,  and  to  the  man  and  his  family, 
yet  offered  a  reward  for  the  violation  of  that  privilege.     It  legalized 
resistance  against  the  sheriff's  entry  even  to  the  shedding  of  blood  ; 
but  invited  the  combat  by  offering  him  the  spoils  within.     The 
law  has   always  proclaimed  by  a  pompous  figure  that  a  man's 
dwelling  house  is  his  caatle ;  and  promised  to  defend  it  as  invio- 
lable.    The  Year  Book   began  in   that  spirit ;  but  immediately 
raised   a  countervailing  infiuence   which   broke   down   its    own 
defences.     Lord  Mansfield  declared  in  Zee  v.  Gansel,  that  the  privi- 
lege was  founded  in  a  sound  maxim  of  policy.     But  it  is,  he  says, 
a  maxim  of  political  justice,  and  makes  no  part  of  the  privilege  of 
the  debtor  himself,  and  he  then  cites  the  Year  Book,  to  show  that 
it  is  annexed  to  the  door.     In  other   words,  this  sound  maxim  is 
very  little,  if  anything,  more  than  a  legal  abstraction.     On  read- 
ing his  whole  opinion,  it  will  be  found  that  he  was  dissatisfied  ' 
with  the  privilege  itself;  but  finding  it  well  settled,  he  construes 
it  in  the  light  of  the  Year  Book,  so  very  strictly  as  to  leave  it  no 
more  than  a  shadow.     In  short,  if  the  privilege  itself  exists,  the 
clause  upon  which  he  relied  cannot  be  law.     It  is  idle  and  absurd 
to    talk   of   the  privilege,   unless  it    be    enforced    by   adequate 
sanctions. 

It  is  well  known  that  Lord  Mansfield  was  no  friend  to  that  sort 
of  privilege  which  obstructed  the  collection  of  debts.  In  this  he 
was  doubtless  right.     But  he  was  more  legitimately  employed  as  a 
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legislator  in  the  house  of  lords,  where  he  advocated  the  bill  for  cur- 
tailing it,  than  in  narrowing  it  as  a  judge.  Perhaps  the  privilege 
now  in  question  should  be  repealed  by  the  legislature ;  but  we 
have  no  power  to  repeal  it  judicially,  as  I  am  sure  we  should  vir- 
tually do  by  following  the  distinction  allowed  by  the  court  below. 
We  are  of  opinion  that  they  erred  in  this  respect. 

Several  other  exceptions  were  taken  upon  vs^hich  we  felt  no 
doubt,  and  we  should  have  affirmed  the  proceeding  at  once  on  the 
close  of  the  argument,  had  it  not  been  for  the  question  of  privilege. 

The  proceedings  are  remitted,  with  directions  that  the  court 
below  proceed  to  a  new  trial. 


SUPEEME  COURT. 
Fanning  v.  Teowbbidge. 

(5  Hill,  428.     Decided  1843.) 

A  justice  lias  no  right  to  allow  an  appearances  by  attorney  upon  information 
received  out  of  court  as  to  the  attorney's  authority.    Per  Bronson,  J. 

Accordingly,  a  justice  having  actedupon  the  oath  of  the  plaintiff's  attorney,  taken 
in  the  absence  of  the  defendant  and  before  the  hour  at  which  he  was  summoned 
to  appear ;  held,  erroneous. 

Quere,  whether  an  authority  to  appear  for  another  in  a  justice's  court  can  be  dele- 
gated by  the  attorney,  unless  the  power  of  delegation  be  expressly  conferred. 
See  note  (a). 

Where,  on  the  return  of  a  summons  in  a  justice's  court,  both  parties  appear,  but 
the  defendant  refuses  to  join  issue,  no  adjournment  can  take  place  without  his 
consent. 

Though,  after  a  regular  adjournment  granted  by  a  justice  at  the  plaintiffs 
request,  the  defendant  appear  at  the  adjourned  day  and  answer  to  his  name,  but 
decline  to  take  any  part  in  the  further  proceedings,  this  will  not  amount  to  a 
waiver  of  the  irregularity. 

Otherwise,  however,  if  the  defendant  participate  in  the  further  proceedings  by 
pleading  in  the  cause,  asking  an  adjournment,  &c.    Per  Bronson,  J. 

(«)  Quaere,  however,  whether  the  attorney's  authority  can  be  delegated  unless  the 
power  of  delegation  be  expressly  given.  As  to  the  general  rule  on  this  sub- 
ject, see  Oom.  Dig.  tit.  "  Attminey"  ((73)  ;  Stm^y  on  Agency, 14:,  and  thecases  tTiere 
cited;  3  Kent's  Oomm.  633  ;  Commercial  Bank  of  Lake  Erie  v  Norton,  1  BOl, 
501, 505, 506. 
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Eeeoe  to  the  Albany  C.  P.     Trowbridge  sued  Fanning  before  a 
justice  of  the  peace  by  summons  returnable  June  12th,  1840,  at  10 
A.  M.     One  Gould  appeared  for  the  plaintiff  and  declared  on  an 
account.     The  defendant  appeared  in  person,  but  refused  to  plead, 
and  objected  to  the  appearance  of  Gould.     Gould  was  thereupon 
sworn,  and  testified  that  E.  Worcester  had  that  morning  requested 
him  to  appear  for  the  plaintiff  and  get  the  cause  adjourned ;  Wor- 
cester saying  that  he  had  been  employed  by  the  plaintiff  to  attend, 
but   was   obliged   to   leave.      From   the  justice's  return   to  the 
certiorari,  it  appeared  that  Worcester  called  on  him  (the  justice) 
that  morning,  before  the  hour  mentioned  in  the  summons,  and  was 
sworn  as  to  his  (Worcester's)  authority  to  appear,  and  testified  that 
he  had  been  employed  by  the  plaintiff  as  his  attorney,  and  that 
being  obliged  to  go  to  another  place,  he  (Worcester)  had  employed 
Gould  to  appear  for  the  plaintiff  and  get  the  suit  adjourned.    The 
justice  informed  the  defendant  of  these  facts,  after  Gould  had  been 
sworn  as  above  mentioned  ;  adding,  that  he  (the  justice)  was  satis- 
fied Gould  was  duly  authorized  to  appear  for  the  plaintiff.     The 
justice  then  asked  the  defendant  if  he  wished  to  plead,  and  he 
declined.     The  cause  was  thereupon  adjourned  to  the  19th  of  June, 
when  the  plaintiff  appeared  in  person  and  stated  that  Worcester, 
who   was  present,  was  his  attorney  in  the  suit.     The  defendant 
"  was  also  present  and  answered  in  the  suit,  and  the  court  again 
enquired  of  the  defendant  if  he  wished  to  plead  in  the  suit,  which 
he  declined."     The  cause  was  then  delayed  a  short  time,  "  when  it 
was  again  called  and  the  parties  answered.     The  plaintiff  declared 
himself  ready  for  trial.     The  defendant  being  also  present  stated 
that  he  should  not  appear  nor  plead  in  the  suit."     The  plaintiff 
then  went  on  ex  parte  with  his  proofs,  and  the  justice  rendered 
judgment  in  his  favor,  which  the  C.  P.  afiirmed  on  eertiorari.    The 
defendant  thereupon  sued  out  a  wi'lt  of  error. 

A.  Fanning,  in  person. 

J.  C.  Yates,  for  the  defendant  in  error. 

By  the  Court,  Beonson,  J.  The  authority  to  appear  by  attorney 
in  justices'  courts,  when  not  admitted  by  the  opposite  party,  must 
in  all  cases  he  proved,  either  by  the  attorney  himself  or  by  other 

22 
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competent  testimony.  (2  B.  8.  233,  §  45.)  If  an  attorney  may 
delegate  his  authority,  there  was  no  proof  on  the  return  day  of  the 
summons  that  Worcester  had  himself  been  employed,  (a)  The 
examination  of  "Worcester  on  oath  before  the  hour  had  arrived  or 
the  defendant  had  appeared,  was  extra-judicial,  and  in  judgment 
of  law  proved  nothing.  A  justice  cannot  act  upon  information 
which  he  has  received  out  of  court  in  relation  to  the  appointment 
of  an  attorney,  even  though  the  information  come  from  the  party 
for  whom  the  attorney  appears.  {Beaver  v.  Van  Every,  2  Cowen, 
429.)  The  defendant  took  the  objection  that  Gould  had  no  right 
to  appear  for  the  plaintiff  and  it  was  never  waived.  The  justice 
told  the  defendant  what  had  been  done  out  of  court,  and  added,  he 
was  satislied  that  Gould  was  duly  authorized  to  appear  for  the 
plaintiff.  This  amounted  to  a  decision  of  the  question  and  it  was 
not  necessary  for  the  defendant  to  repeat  his  objection  after  it  had 
been  overruled.  It  is  evident,  however,  that  he  did  persist  in  it ; 
for  on  being  again  asked  if  he  wished  to  plead,  he  declined,  as  he 
had  at  the  first.  The  adjournment,  which  seems  to  have  been 
granted  on  Gould's  motion,  was  without  authority.  And  besides, 
if  both  parties  did  appear,  issue  should  have  been  joined  before 
granting  an  adjournment.  (2  .^.  <!>'.  233,  §  47.)  The  adjournment 
was  irregular,  and  the  cause  was  out  of  court.  {Kiniball  v.  Mack, 
10   lFeW.'497.) 

The  irregularity  would  have  been  waived,  if  the  defendant  had 
appeared  at  tlie  adjourned  day  and  gone  to  trial.  {Tifft  v.  Culver, 
3  Hill,  180.)  But  although  -he  was  present  and  answered  to  his 
name  when  called,  he  again  declined  to  plead,  and  told  the  justice 
that  "  he  should  not  appear  nor  plead  in  the  suit;"  and  he  took  no 
part  in  what  followed.  There  can  be  no  waiver  of  such  an  irregu- 
larity, unless  the  party  afterwards  pleads,  asks  an  adjournment, 
cross-examines  the  plaintiff's  witnesses  (7  John.  381),  or  in  some 
other  way  litigates  the  cause,  merely  being  present  to  watch  the 
progress  of  an  irregular  proceeding,  or  saying  "  here"  when  his 
named  is  called,  is  not  enough. 

Judgment  reversed. 
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SUPEEME  COUET. 

Feost  v.  Thomas. 

(24   Wend.,  418.    Bedded  1840.) 

This  suit  was  brought  in  the  Montgomery  common  pleas  for  an 
assault  and  battery,  and  false  imprisonment.  The  defendant,  a  spe- 
cial deputy,  arrested  the  plaintiff  by  virtue  of  a  criminal  warrant ; 
he  refused  on  the  request  of  the  plaintiff  to  show  his  warrant ;  the 
plaintiff  then  resisted — whereupon  the  defendant  assaulted  and 
beat  the  plaintiff.  The  charge  of  the  court  was,  that  if  the  defend- 
ant did  not  show,  on  the  request  of  the  plaintiff,  the  warrant,  he 
was  a  trespasser.  Yerdict  for  the  plaintiff,  and  the  defendant  sued 
out  a  writ  of  error. 

If.  Hill,  Jun.,  for  the  plaintiff  in  error,  insisted  that  a  special 
deputy  authorizgd  to  execute  a  criminal  warrant,  is  not  a  trespasser 
for  refusing  to  show  his  warrant  at  the  time  of  the  arrest.  He 
cited  Arnold  &  Steves  v.  Frost,  10  Wendell,  514;  1  Russell  on  (Jr. 
513,  n.  e.  and  516;  \  HaWs  Pleas  of  the  Orown,  459;  Roscoe's 
Or.  Ev.  626  ;  Cro.  Jac.  485  ;  9^  Go.  69 ;  6  /<Z.  54;  2  Hawh..,  B.  2, 
ch.  13,  §  28  ;  1  Cutty's  Cr.  L.  50,  51. 

J.  A.  Spencer,  contra. 

The  court  held  that  a  special  deputy  is  bound  to  show  his 
authority  if  requested  to  do  so,  and  if  he  omit,  the  party  against 
whom  the  warrant  is  may  resist  an  arrest,,  and  the  warrant  under 
such  circumstances  is  no  protection  against  an  action  for  an  assault, 
battery  and  false  imprisonment.    See  The  People  v.  Hubhard,  ante. 

Judgment  affirmed. 
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SUPEEIOR  COURT. 

John  Kamena  v.  Wannee  &  Thompson. 
(6  JDuer,  698.     Decided  1858.) 
John  S.  Jenness,  for  plaintiff  &  respondent. 
James  M.  Sheehcm,  for  "Wanner,  appellant. 

By  the  Court,  Pieeeepont,  J.  This  is  an  appeal  from  an  order 
of  the  Special  Term  overruling  a  demurrer.  The  plaintiff  sues 
Thompson,  a  constable,  and  one  Wanner,  who  was  plaintiff  in  an 
attachment  against  Waltje  Kamena ;  and  alleges  in  the  second 
count  of  his  complaint,  that  the  constable  having  levied  upon  the 
plaintiff's  property  by  virtue  of  an  attachment,  that  he,  the  plaintiff, 
as  claimant  of  the  property,  tendered  a  bond  in  conformity  with 
the  statute,  and  the  said  constable  refused  to  deliver  to  him  the 
property,  but  sold  the  same,  and  that  Wanner  instigated  the  con- 
stable to  these  acts;  that  the  bond  tendered  was  in  the  penal  sum 
of  $1000,  and  that  the  property  so  seized  and  required  to  be 
delivered  on  the  tender  of  the  bond  was  of  the  value  of  $2800. 
The  complaint  prays  judgment  in  the  sum  of  $3300. 

The  defendant  Wanner  demurs  to  this  count. 

The  bond  required  by  the  31st  section  of  Part  III,  Title  4 
'  of  the  Revised  Statutes,  requires  that  the  bond  shall  be  "  in  a 
penalty  double  the  value  of  the  property  attached."  Section  34 
shows  clearly  that  the  statute  contemplates  protection  to  the  real 
owner  of  the  property,  as  well  as  to  the  plaintiff,  in  the  attachment. 
A  case  which  may  often  happen  will  illustrate  the  importance  of 
this  provision  of  the  law. 

The  defendant  in  the  attachment  is  tenant  of  the  furnished  house 
of  A,  the  furniture  is  seized  by  the  constable  on  an  attachment 
against  the  tenant  to  satisfy  a  claim  of  $400 ;  the  constable  not 
knowing  how  the  furniture  will  sell,  and  quite  ignorant  of  its  value, 
seizes  the  whole,  which  proves  to  be  worth  $5000.  A  stranger 
claims  the  furniture,  gives  a  bond  approved  in  the  sum  of  $800, 
and  takes  the  property.    The  real  owner  learning  that  his  property 
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has  been  thus  taken,  goes  to  the  constable  to  replevy  it,  and  finds 
in  its  stead  a  bond  of  |800,  and  that  the  furniture  has  gone  no  one 
knows  whither.  But  if  the  construction  for  which  the  plaintiff 
contends  be  the  true  one,  the  constable  could  not  refuse  making  the 
delivery  to  such  claimant,  although  he  had,  meanwhile,  learned 
that  the  property  attached  was  worth  ten  times  the  penalty  of  the 
bond.  (§  31  and  32.)  Taking  the  construction  of  the  statute, 
which  we  are  disposed  to  give  it,  this  count  of  the  complaint, 
divested  of  all  verbiage  and  circumlocution,  may  be  fairly  stated 
thus: 

The  plaintiff  complains  that  the  defendant  Thompson,  being  a 
constable,  seized  by  virtue  of  an  attachment,  (against  Waltje 
Kamena,)  property  of  the  plaintiflf  of  the  value  of  $2800 ;  the 
plaintiff  claimed  the  same  and  tendered  to  the  said  constable  a 
bond  duly  executed  and  approved  in  the  sum  of  $1000,  according 
to  the  statute,  which  requires  that  the  said  bond  should  be  in  the 
sum  of  $5600 ;  that  said  constable  refused  to  deliver  the  property 
on-  such  tender  of  the  approved  bond,  and  that  the  defendant 
"Wanner  advised  and  instigated  the  constable  to  said  acts ;  where- 
fore, the  plaintiff  demands  judgment  against  the  said  defendants 
for  the  sum  of  $2800,  the  value  of  the  property,  and  $500  dam- 
ages, besides  interests  and  costs. 

We  think  such  a  complaint  does  not  state  facts  sufficient  to  make 
the  constable  liable ;  and  it  follows  that  "Wanner  could  not  be  liable 
for  advising  the  constable  to  act  according  to  law. 

The  demurrer  must  be  sustained,  and  the  order  of  the  Special 
Term  reversed  with  costs. 
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SUPEEME  COUET. 

COTLES    V.    HuSTIN. 

(10  Jokn.,  84     Decided  1813.) 

The  sheriff  being,  ex  officio,  a  conservator  of  the  peace,  it  is  his  duty  to  arrest  all 
persons  with  their  abettors  who  oppose  the  execution  of  legal  process.  Where 
a  sheriff  having  a  warrant  to  apprehend  several  persons  who  had  riotously 
assembled  together,  and  committed  an  assault,  &c.  came  to  the  house  where 
they  were  assembled,  and  being  resisted  and  unable  to  make  the  arrest,  com- 
manded A.  and  others  to  guard  the  house  in  which  the  persons  were  assembled) 
and  prevent  their  escape,  while  he  went  to  the  next  town,  about  four  miles 
distant,  to  get  a  suflScient  force  to  enable  him  to  execute  the  warrant ;  it  was 
held  that  A.  and  the  others  were  bound  to  aid  and  assist  the  sheriff  on  his 
order  or  summons,  in  preserving  the  peace,  or  apprehending  the  offenders ;  and 
that  the  sheriff  was  to  be  deemed  constructively  present,  so  as  to  justify  A.  and 
the  others  to  arrest  the  offenders,  during  his  temporary  absence,  for  the  purpose 
of  getting  further  assistance,  of  which  fact  the  jury  were  to  decide  ;  and  that 
if  A.  and  others  so  ordered  by  the  sheriff  to  assist  him  during  his  temporary 
absence  for  such  purpose,  should  permit  or  assist  the  offenders  to  escape,  they 
would  be  liable  to  punishment. 

This  was  an  action  of  assault  and  battery  and  false  imprison- 
ment. The  defendant  pleaded  the  general  issue  ;  but,  by  the  con- 
sent of  the  attorney  of  the  plaintiff,  was  to  be  at  liberty  to  give 
any  special  matter  in  evidence,  at  the  trial. 

The  cause  was  tried  at  the  Orange  circuit,  before  Mr.  Justice 
Spencer. 

The  defendant  was  sheriff  of  the  county  of  Orange,  and  had  a 
warrant  from  a  justice  of  the  peace  to  apprehend  five  persons,  on 
a  charge  of  having,  in  a  riotous  and  tumultuous  manner,  assembled 
together,  and  of  having  committed  an  assault  and  battery  on 
Thomas  Edsall,  &c. 

A  witness  for  the  plaintiff  testified,  that  the  defendant  called  on 
the  witness  to  assist  him  in  apprehending  certain  persons,  against 
whom  he  had  a  warrant,  and  who  were  said  to  have  taken  refuge 
in  the  house  of  the  plaintiff,  near  the  outlet  of  the  Drowned  Lands, 
and  who  were  determined  to  resist,  by  force,  the  execution  of  the 
warrant.  When  the  sheriff  and  witness  arrived  at  the  plaintifl's 
house,  it  was  found  that  the  men  against  whom  the  warrant  was 
issued  Lad  effected  their  escape.     Some  persons,  who  were  then 
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present,  charged  the  plaintiff  with  having  assisted  the  men  in 
making  their  escape,  and  after  some  conversation  between  the 
plaintifi  and  defendant,  the  defendant  told  the  plaintiff  he  mnst  go 
with  him  to  Goshen  before  a  magistrate  ;  and  the  plaintiff  got  his 
horse,  and  went  with  the  defendant  to  Goshen,  which  is  about  four 
miles  from  the  outlet,  and  arrived  there  late  in  the  evening. 

The  plaintiff  having  rested  his  cause,  the  defendant  called  the 
magistrate,  who  issued  the  warrant,  as  a  witness.  He  proved  the 
issuing  of  the  warrant,  &c.  and  stated,  that  on  the  evening  of  the 
same  daj,  the  defendant  brought  the  plaintiff  to  the  witness,  and 
charged  the  plaintiff  with  having  refused  to  aid  him  in  apprehend- 
ing the  men  named  in  the  warrant,  and  with  having  assisted  them 
in  making  their  escape,  and  the  witness  bound  over  tlie  plaintiff 
to  answer  to  the  charge,  at  the  next  court  of  general  sessions  of 
the  peace. 

Another  witness  for  the  defendant  testified,  that  he  was  present 
at  the  plaintiff's  house  when  the  defendant  came  with  the  warrant, 
and  read  over  the  names  of  the  men  against  whom  it  was  issued, 
and  asked  the  plaintiff  if  they  were  there,  and  the  plaintiff  said 
he  believed  some  of  them  were  there.  A  number  of  men  were 
collected  in  a  room  above  stairs,  making  a  great  noise,  and  threat- 
ened to  sacrifice  any  person  who  should  come  up.  The  defendant 
requested  the  plaintiff  to  go  up  stairs,  and  persuade  the  men, 
named  in  the  warrant,  to  deliver  themselves  up.  The  plaintiff 
said  he  would  not  go  up  for  a  thousand  dollars.  The  defendant 
then  requested  the  plaintiff  to  go  to  the  foot  of  the  stairs,  and 
speak  to  the  men ;  but  the  plaintiff"  refused  to  do  so,  and  said  that 
the  defendant  might  do  his  duty,  for  he  had  nothing  to  do  with 
the  men,  and  would  not  interfere. 

It  appeared  that  the  plaintiff  was  superintendent  of  the  works 
at  the  outlet  of  the  Drowned  Lands,  and  that  the  persons  against 
whom  the  warrant  was  issued  were  laborers,  employed  by  him,  and 
that  he  had  been  paying  and  discharging  them.  The  defendant 
asked  the  plaintiff  to  give  him  the  names  of  the  persons  collected 
in  the  room  up  stairs ;  but  the  plaintiff  made  no  answer.  The 
defendant  then  said  he  was  determined  to  take  the  men  on  the 
warrant,  and  for  that  purpose  would  return  to  Goshen  and  bring 
with  him  a  greater  force.  The  defendant  then  commanded  the 
plaintiff,  the  witness  and  two  others  to  guard  the  house,  during  his 
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absence,  and  prevent  the  escape  of  the  men.  The  defendant  placed 
them  at  different  posts  around  the  house  ;  but  the  witness  did  not 
recollect  that  any  station  was  assigned  to  the  plaintiff.  During 
the  absence  of  the  defendant  in  the  dusk  of  the  evening,  the 
witness  hearing  a  great  noise,  left  his  post,  and  found  the  plaintiff 
engaged  with  one  of  the  other  persons  placed  as  guard,  in  a  violent 
quarrel.  During  this  dispute,  which  drew  the  other  guard  also 
from  his  post,  the  men  who  were  up  stairs  made  their  escape  from 
the  other  side  of  the  house.  Three  of  the  persons  left  by  the 
sheriff  as  a  guard,  but  not  the  plaintiff,  pursued  them,  but  without 
success.  When  the  sheriff  returned,  and  found  that  the  men  had 
escaped,  the  conversation,  as  before  stated,  took  place  between 
him  and  the  plaintiff  and  he  took  the  plaintiff  to  Goshen. 

The  judge  stated  to  the  jury,  that  the  mere  refusal  of  the 
plaintiff  to  aid  the  sheriff,  would  not  justify  the  latter  in  arresting 
him  without  a  warrant,  even  for  the  purpose  of  taking  him  before 
a  magistrate.  That  the  sheriff  could  not  delegate  to  the  persons 
left  at  the  plaintiff's  house  the  power  of  arresting,  during  his 
absence,  the  men  against  whom  the  warrant  had  been  issued.  The 
plaintiff,  therefore,  so  far  from  being  bound  to  prevent  the  men 
from  escaping,  would  have  rendered  himself  liable  to  an  action  if 
he  had  attempted  to  stop  them.  That,  in  his  opinion,  the  plaintiff 
was  clearly  entitled  to  recover,  but  he  did  not  think  it  a  case  for 
exemplary  damages ;  that  there  was  no  ground  to  impute  malice 
to  the  defendant,  but,  on  the  contrary,  his  conduct  evidently  pro- 
ceeded from  an  error  of  judgment  alone.  But  the  plaintiff  having 
sustained  an  injury,  was  entitled  to  compensation ;  and  the  ques- 
tion of  damages  was  exclusively  for  the  consideration  of  the  jury. 
The  jury  found  a  verdict  for  the  plaintiff,  for  fifty-one  dollars. 

A  motion  was  made  to  set  aside  the  verdict,  for  the  misdirection 
of  the  judge,  and  against  law  and  evidence. 

Bristed  &  J.  Duer,  for  the  defendant. 

Fisk^  contra. 

Kent,  Ch.  J.,  delivered  the  opinion  of  the  court  .  The  question 
of  justification  turned  upon  this  fact,  whether  the  plaintiff,  con- 
trary to  his  duty,  aided  or  assisted  the  rioters  in  their  resistance 
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to  the  execution  of  the  warrant,  or  in  tlieir  escape.  There  were 
several,  and  some  of  them  strong  circumstances,  from  which  the 
jury  might  have  inferred  that  fact  against  him ;  and  if  so,  the 
defendant  was  justified  in  arresting  him.  The  sherifi"is,  ex  officio, 
a  oonservator  of  the  peace ;  and  it  is  not  only  his  right,  but  his 
duty  to  arrest  all  persons,  with  their  abettors,  who  oppose  the 
execution  of  process.  And,  as  Sir  Matthew  Hale  has  observed, 
{^JJale'sS.P.  G.  85,)  these  ministers  of  public  justice  "should  have 
the  greatest  protection  and  encouragement  in  the  due  execution  of 
their  office."  But  the  case  is  not  such  as  to  require  the  verdict 
to  be  set  aside,  on  the  ground  merely  of  being  a  verdict  against 
evidence,  provided  the  law  was  laid  down  to  the  jury  correctly  by 
the  court.  The  judge  told  the  jury  that  the  plaintiff'  was  clearly 
entitled  to  recover.  I  apprehend  that  this  expression  was  much 
too  strong  for  the  case;  but  still  it  was  but  mere  opinion,  and  left 
the  jury  to  exercise  their  own  judgments  upon  the  facts.  But 
when  the  jury  were  told  that  the  defendant  could  not  authorize 
the  persons  left  in  the  house  in  his  absence,  to  arrest  the  rioters, 
and  that  it  would  have  been  unlawful  to  have  opposed  their  escape, 
I  think  there  was  a  misdirection  in  point  of  law,  and  one  which 
very  probably  determined  the  verdict.  The  defendant  had  come 
to  the  place  to  execute  the  process,  and  meeting  with  a  resistance 
in  the  plaintiff's  house  which  he  had  not  strength  to  subdue,  he 
went  back  to  Goshen  for  assistance,  and  directed  the  plaintiff  and 
others  to  assist  in  preventing,  in  the  mean  time,  the  escape  of  the 
rioters.  He  must  be  deemed,  in  this  case,  to  have  been  construc- 
tively present,  so  as  to  justify  an  arrest  of  the  rioters,  during  his 
temporary  absence,  provided  he  was  absent  on  that  business,  and 
this  waf  a  matter  of  fact  for  the  jury.  The  sheriff  may  take  the 
power  of  the  county,  if  necessary,  after  resistance,  to  execute  pro- 
cess. Every  man  is  bound  to  be  aiding  and  assisting,  upon  order 
or  summons,  in  preserving  the  peace  and  apprehending  offenders, 
and  is  punishable  if  he  refuses.  (2  Hale's  H.  P.  C.  86.)  The 
sheriff  is  quodam  modo,  present  by  his  authority,  if  he  be  actually 
engaged  in  efforts  to  arrest,  dumfervet  opus,  and  has  commanded 
and  is  continuing  to  command  and  procure  assistance.  When  he 
is  calling  on  the  power  of  the  county,  or  a  requisite  portion  of  it, 
to  enable  him  to  overcome  resistance,  it  would  be  impossible  that 
he  should  be  actually  present  in  every  place  where  power  might  be 
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wanting.  The  law  is  not  so  unreasonable  as  to  require  the  officer 
to  be  an  eye  or  ear  witness  of  what  passes,  and  to  render  all  his 
authority  null  and  void,  except  when  he  is  so  present.  He  could 
not,  upon  that  construction,  use  the  power  of  the  county  with 
effect,  and  it  would  be  attended  with  great  inconvenience  and 
danger  to  the  administration  of  justice.  The  question  in  these 
cases  does  not  turn  on  the  fact  of  distance,  so  long  as  the  sheriff  is 
within  his^ county,  and  is  bona  fide  and  strictly  engaged  in  the 
business  of  the  arrest.  In  the  execution  of  civil  process,  where 
there  was  no  resistance,  it  was  held,  by  Lord  Mansfield,  in  Blatoh 
V.  Archer,  {Cowp.  63,)  that  the  officer  must  be  the  authority  to 
arrest,  but  he  need  not  be  the  hand,  nor  present,  nor  in  sight ;  nor 
is  any  exact  distance  prescribed.  It  is  a  question  of  fact  for  a 
jury,  whether  the  officer  was  on  that  business,  and  so,  quodam 
modo,  present.  The  necessity  of  the  doctrine  of  constructive 
presence  applies  with  much  more  force,  and  ought  to  be  received 
with  much  more  liberality  when  the  officer  is  serving  criminal  pro- 
cess, and  meets  with  resistance.  There  are  many  instances  in  the 
books  of  persons  convicted  of  felonies  committed  by  them,  as  aiders 
and  abettors,  though  far  beyond  the  power  of  seeing  or  hearing  the 
actual  perpetration  of  the  act.  The  cases  proceed  on  the  principle 
of  mutual  concert,  aid  and  protection  in  the  execution  of  one  com- 
mon design,  and  the  doctrine  equally  applies  to  this  ease  where  the 
sheriff  calls  in  aid  to  execute  process.  He  is  present,  in  judgment 
of  law,  by  his  authority,  and  every  person  who  aids  him  in  pur- 
suance of  his  summons,  acts  under  the  same  protection  and  the 
same  responsibility,  as  if  the  sheriff  stood  in  his  view.  This  we 
consider  to  be  a  sound  and  essential  principle,  and  if  it  had  been 
stated  to  the  jury,  we  cannot  say  that  they  would  not  have  acquit- 
ted the  defendant  on  the  ground  that  the  plaintiff  had,  contrary 
to  his  duty,  aided  or  countenanced  the  escape  of  the  rioters  during 
the  absence  of  the  sheriff. 

The  case  ought,  therefore,  to  be  reviewed  by  another  jury,  and 
a  new  trial  is  accordingly  awarded,  with  costs  to  abide  the  event  of 
the  suit. 

Spenobe,  J.  I  cannot  concur  in  the  rule  for  a  new  trial.  The 
idea  that  the  defendant  was  constructively  present,  after  his  depar- 
ture from  the  place  where  the  defendants  in  the  warrants  were, 
and  whilst  actually  absent,  at  a  distance  of  several  miles  ;  and  that 
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the  persons  whom  he  had  stationed  to  watch  those  persons  against 
whom  he  had  process,  were  acting  under  his  immediate  orders,  and 
had  power  to  arrest  those  persons,  appears  to  me  quite  extravagant. 
The  offence  on  which  the  warrant  was  issued  was  a  breach  of  the 
peace,  and  it  cannot  be  pretended  that  for  such  an  offence,  then 
past,  private  individuals  could  arrest ;  nor  will  it  be  contended 
that  the  sheriff  could  authorize  an  arrest  by  parol,  he  being  absent 
at  the  time.  Chief  Justice  Holt  doubted  whether  an  arrest  made 
by  a  bailiff's  servant  would  be  lawful  even  in  the  presence  of  the 
bailiff;  and  it  was  agreed  that  it  would  not  be  good,  if  the  bailiff 
was  not,  quodam  modo,  in  his  company.  (6  Mod.  211.  Bull. 
JSF.  P.  63.)  In  Blatch  v.  Archer,  (Oowp.  63,)  it  was  held,  that  an 
arrest  must  be  made  by  the  authority  of  the  bailiff,  but  that  he 
need  not  be  the  hand  that  arrests,  nor  actually  in  sight ;  but  he 
must  be  so  nigh  as  to  be  near  at  hand,  and  acting  in  the  arrest ;  and 
in  that  case  the  bailiff  was  within  thirty  rods.  I  believe  there  is 
no  case  to  be  found  carrying  the  doctrine  of  constructive  presence 
further  than  that  of  Blatch  v.  Archer.  If  the  ofScer  is  acting  in 
the  arrest,  or  if  he  is  near  at  hand,  then  an  arrest  by  his  follower 
is  his  act.  In  the  present  case,  I  conceive  that  the  defendant  was 
not  acting  in  the  arrest,  nor  near  at  hand. 
ISTew  trial  granted. 


SUPREME  COURT. 

Van  Yooehes  v.  Leonaed. 
(1  ]V.  Y.  Slip.  Ct.  Rep.,  148.     Decided  1873.) 

If  a  person  submits  to  an  officer's  control,  after  being  informed  by  such  officer  that 
he  has  a  warrant  for  him,  it  is  a  sufficient  arrest. 

A.  J.   Wilkin,  for  appellant. 

J.  &  Q.  Van  Voorhis,  for  respondent. 

K  D.Smith,  5.  ***** 

******* 
The  charge  of  the  judge  was  correct,  that  if  the  plaintiff  sub- 
mitted to  the  control  of  the  officer  upon  being  informed  by  him 
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that  he  had  a  warrant  for  him,  it  was  a  sufficient  arrest,  and,  also, 
that  the  count  for  false  imprisonment  could  not  be  sustained. 
Upon  the  whole,  I  think  the  case  was  fairly  tried  and  submitted 
to  the  jury  upon  the  law  and  the  facts,  and  that  the  order  and 
judgment  should  be  affirmed. 
So  ordered. 


SUPEEME  COUET. 

The  New  Yoek  and  Eeie  Eaileoad  Co.  v.  Puedy  and  Adams. 

(18  Barbour,  574.     Decided  1854.) 

When  a  railroad  corporation  was  sued  before  a  justice  of  the  peace,  and  the 
constable  returned,  upon  the  summons,  "  personally  served  and  by  copy  on  E. 
L.  W.,  a  managing  agent  of  the  defendants ; "  it  was  held,  that  this  was  suflB- 
cient  to  give  the  justice  jurisdiction  of  the  person  ;  and  that  he  was  not  bound 
to  require  further  evidence  of  the  official  position  or  character  of  the  agent  on 
whom  the  process  was  served. 

Personal  service  upon  the  managing  agent  of  a  corporation,  is  personal  service 
on  the  corporation  ;  and  if  the  constable's  return  shows  such  a  service,  the 
jurisdiction  of  the  justice  is  established,  and  his  judgment  will  be  regular  upon 
its  face. 

The  fact  stated  in  the  constable's  return  cannot  be  contradicted,  and  shown  to  be 
false,  collaterally,  in  another  action,  for  the  purpose  of  defeating  the  judgment 
and  rendering  the  parties  enforcing  it  trespassers. 

The  remedy  of  a  defendant  who  is  injured  by  the  false  return  of  a  constable  upon 
the  summons,  is  to  appeal,  and  allege  errors  of  fact,  or  to  prosecute  the  con- 
stable. 

Motion  by  the  plaintiffs  for  a  new  trial,  upon  exceptions  taken 
at  the  circuit.  The  action  was  brought  to  recover  damages  for  the 
conversion  by  the  defendants  of  a  quantity  of  wood  belonging  to 
the  plaintiffs,  and  sold  by  the  direction  of  the  defendants  upon  an 
execution  issued  on  a  judgment  obtained  in  a  justice's  court,  in 
favor  of  the  defendants  and  against  the  plaintiffs.  The  defendants 
justified  under  such  execution,  and  on  the  trial  offered  the  docket 
of  the  justice's  judgment  in  evidence,  from  which  it  appeared  that 
Ihere  was  no  appearance  by  the  defendants  in  that  action,  and  that 
the  only  way  in  which  the  magistrate  obtained  jurisdiction  of  the 
corporation  was  by  the  return  of  the  constable  who  served  the 
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summons,  which  waa  as  follows  :  "  Personally  served  and  by  copy, 
on  E.  L.  Wentz,  a  managing  agent  of  defendants."  The  counsel 
of  the  plaintiffs  objected  to  the  introduction  of  the  docket  as  evi- 
dence, on  the  ground  that  it  did  not  appear  from  such  docket  that 
the  justice  obtained  any  jurisdiction  of  the  defendants  in  that 
action,  or  that  there  was  any  competent  proof  before  him  of  the 
proper  service  of  the  summons.  The  counsel  further  objected  that 
the  statement  made  by  the  constable,  in  his  return,  that  E.  L. 
Wentz  was  a  managing  agent  of  the  defendants,  was  an  extra- 
official  act,  and  furnished  no  evidence  of  that  fact ;  and  he  insisted 
that  the  judgment  rendered  by  the  justice  was  therefore  void,  and 
furnished  no  justification  to  the  plaintiffs  therein  for  any  acts  done 
under  the  same.  The  justice  decided  that  the  return  of  the  con- 
stable was  a  good  and  valid  return,  and  that  the  statement  therein, 
that  Wentz  was  a  managing  agent  of  the  defendants,  was  compe- 
tent evidence  of  the  fact,  and  that  the  justice  had  jurisdiction,  and 
the  judgment  was  valid.  He  therefore  received  the  docket  in  evi- 
dence. The  counsel  for  the  plaintiffs  then  offered  to  show  that  on 
the  trial  of  the  former  action,  before  the  justice,  the  plaintiffs 
therein  proved  that  Wentz  was  not,  at  the  time  the  summons  was 
so  served  upon  him,  a  managing  agent  of  the  railroad  company. 
This  evidence  was  objected  to,  and  excluded  ;  the  judge  deciding 
that  the  return  of  the  constable  was  conclusive,  and  could  not  be 
disputed  in  this  action.  The  plaintiffs  then  offered  to  prove  that 
Wentz,  at  the  time  the  summons  was  served  on  him,  was  not  in 
fact  a  managing  agent  of  the  railroad  company.  This  evidence 
was  also  objected  to,  and  excluded.  The  judge  instructed  the  jury 
to  find  a  verdict  in  favor  of  the  defendants  and  they  found  accord- 
ingly. 

F.  R.  E.  Cornell,  for  the  plaintiffs. 

F.  C.  Dininny,  for  the  defendants. 

By  the  Court,  Johnson,  J.  The  first  question  presented  by  the 
case  is,  whether  the  return  of  the  constable  gave  the  justice 
jurisdiction  of  the  person  of  the  defendants,  in  the  suit  before  him. 
The  return  was  "  personally,  served  and  by  copy  on  E.  L.  Wentz, 
a  managing  agent  of  the  defendants."     The  defendants  there  were 
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the  present  plaintiffs.  It  is  conceded  that  a  managing  agent  is  a 
person  upon  whom  process  may  be  properly  served,  and  that  ser- 
vice in  fact  upon  him  would  be  as  effectual  as  upon  the  president, 
or  any  other  officer.  It  is  insisted,  however,  that  the  statement  in 
the  return  of  the  official  position  or  character  of  the  person  upon 
whom  process  is  actually  served,  where  a  corporation  is  proceeded 
against,  is  not  sufficient,  but  that  the  justice,  before  he  proceeds 
in  the  action,  or  if  he  has  entered  upon  it,  should  require  some 
further  evidence.  But  where  a  corporation  is  sued  in  a  justice's 
court  there  is  no  other  way  of  determining  the  question  of  juris- 
diction over  the  party,  except  by  the  constable's  return.  The 
magistrate  is  to  judge  from  that,  and  that  alone,  whether  the 
process  has  been  served  in  a  manner  to  give  him  jurisdiction  to 
proceed.  His  docket  must  show  jurisdiction  upon  the  face  of  the 
proceeding,  or  it  would  be  presumed  that  he  was  acting  without  it, 
and  it  would  be  a  singular  proceeding  in  a  magistrate,  after  taking 
up  a  cause  for  trial,  to  require  proof  outside  of  the  process,  and 
the  return  upon  it,  to  establish  his  jurisdiction.  It  is  not  a  tra- 
versable fact  before  him.  The  papers  before  him  either  show  it, 
or  they  do  not.  If  they  do  not,  he  cannot  proceed,  whatever 
parol  proof  may  be  offered.  The  object  of  the  statute  in  requiring 
the  constable  to  state  in  his  return  to  a  summons,  "  the  time  and 
manner  in  which  he  executed  the  same,"  was  to  enable  the  justice 
to  determine  not  only  whether  it  had  been  served  within  the 
proper  time,  and  in  the  form  prescribed,  but  whether  it  had 
been  served  upon  the  defendant  or  other  proper  person  also.  Upon 
the  return  by  the  constable,  showing  personal  service  upon  the 
proper  person,  the  justice  acquires  jurisdiction  of  the  defendant. 
This  has  been  "often  ruled,  and  is  nowhere  questioned,  that  I  am 
aware  of.  If  his  jurisdiction  then  vests,  he  has  acquired  it  in  fact 
for  all  the  purposes  of  enabling  him  to  render  a  valid  judgment, 
one  which  would  not  only  protect  him  but  all  other  persons  acting 
in  good  faith  under  it,  from  being  proceeded  against  as  trespassers. 
It  may  be  that  such  a  judgment  will  be  reversed  upon  appeal  or 
certiorari  for  errors  in  the  proceeding  to  obtain  it.  But  that 
nowise  affects  the  jurisdiction  of  the  magistrate,  where  the  proper 
process  has  been  regularly  issued  and  is  returned  personally  served 
by  the  proper  constable.  His  authority  to  proceed  to  trial  and 
judgment  is  established  by  that.     Personal  service  upon  a  managing 
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agent  in  this  case  was  personal  service  upon  the  defendant,  and  as 
the  return  shows  this,  the  jurisdiction  of  the  justice  was  estabhshed, 
and  his  judgment  is  regular  upon  its  face. 

The  next  question  is  whether  the  fact  stated  in  the  return  can 
be  contradicted  and  shown  to  be  false,  collaterallj,  in  another 
action,  for  the  purpose  of  defeating  the  judgment.  It  is  settled 
upon  authority  that  it  cannot.  {Putnam  v.  Man,  3  Wend.,  202. 
Bromley  v.  Smith,  2  Jiill,  517.)  The  offer  was  to  prove  that 
Wentz  was  not  a  managing  agent  of  the  defendants  in  the  action, 
and  thus  to  show  that  there  had  been  no  personal  service.  I  am 
aware  that  the  decision  in  the  case  of  Putnam  v.  Man  has  been 
recently  questioned  by  Justice  Parker  in  I^itok  v.  Devlin  (15 
Barb.,  47),  but  it  seems  to  mie  without  sufficient  consideration. 
Because  the  proof  offered,  to  show  the  return  to  be  false,  even  if 
made,  does  not  go  a  single  step  toward  overthrowing  the  jurisdic- 
tion of  the  justice.  It  is  the  statute  which  gives  him  jurisdiction 
to  proceed  and  render  judgment  upon  a  certain  fact  being  certified 
to  him,  in  a  prescribed  form,  oificially.  His  jurisdiction  does  not, 
and  never  can  be  made  to  depend  upon  the  fact  of  the  return  being 
true ;  a  fact  of  which  he  can,  in  the  very  nature  of  things,  have 
no  knowledge  whatever.  The  return  not  only  makes  out  a  jprima 
faoie,  case  of  jurisdiction  as  suggested  by  Mr.  Justice  Parker,  but 
a  conclusive  one;  and  so  far  as  that  question  is  concerned,  it  is 
perfectly  immaterial  whether  the  return  is  true  or  false. 

The  power  attaches  upon  the  official  return  being  made,  and  no 
subsequent  discoverj'of  the  mistake,  or  fraud,  of  the  officer  making 
it,  takes  it  away,  or  affects  it  in  the  least.  It  is  too  well  settled 
that  nothing  but  facts  affecting  the  jurisdiction  of  the  magistrate, 
to  try  the  cause  and  render  judgment,  are  competent  to  be  proved 
collaterally  to  avoid  the  judgment,  to  require  argument  or 
authority  to  support  the  proposition. 

It  may  operate  harshly  upon  a  defendant,  to  be  deprived  of  the 
right  of  disputing  and  resisting  a  judgment  obtained  under  such 
circumstances  whenever  and  wherever  it  is  interposed  against  him, 
and  to  turn  him  over  to  other  remedies  for  redress.  But  cases  of 
this  kind  must  always  be  rare,  and  it  is  far  better  that  a  party 
should  encounter  occasional  inconvenience  and  hardship,  than  that 
the  jurisdiction  of  the  judicial  officer  should  rest  on  so  slippery 
and  unstable  a  foundation,  as  that  in  which  a  contrary  ruling  would 
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place  it.  The  defendants  are  by  no  means  remediless.  They 
might  have  appealed  and  alleged  errors  of  fact,  as  in  the  case  of 
I'^itch  V.  Devlin  {supra),  or  they  might  have  prosecuted  the  con- 
stable for  a  false  return.     A  new  trial  should,  I  think,  be  denied. 


SUPREME  COURT. 

Haevet  v.  Lane. 

(12  Wend.,  563.     Decided  1834.) 

A  receipt  taken  by  a  constable  for  tbe  delivery  of  property  seized  by  bim  under 

a  justice's  attachment  is  a  valid  instrument. 
It  is,  however,  a  good  defence  to  the  receiptor,  that  the  property  has  been  taken 

from  his  possession  by  the  rightful  owner. 

Eeeoe  from  the  Oswego  common  pleas.  Lane  sued  Harvey  in 
a  justice's  court,  and  declared  on  a  receipt  for  property  entrusted 
by  him  to  the  defendant,  to  be  returned  when  called  for.  He 
averred  that  he  had  demanded  the  property,  and  that  the  defend- 
ant had  refused  to  deliver  it.  The  defendant  pleaded  the  general 
issue,  and  gave  notice  of  various  matters  that  he  would  prove  on 
the  trial  of  the  cause.  On  the  trial  the  following  facts  appeared : 
On  the  23d  October,  1832,  Lane,  as  a  constable,  by  virtue  of  an 
attachment  issued  by  a  justice  of  the  peace,  in  favor  of  John 
Jakway  against  John  Harvey,  seized  certain  goods  and  chattels  as 
the  property  of  John  Harvey,  and  upon  that  occasion  Elisha 
Harvey  (the  now  plaintifif  in  error)  executed  a  receipt  to  him,  Lane, 
in  which  he  acknowledged  to  have  received  various  articles  of 
property,  particularly  specified  in  the  receipt,  which  he  agreed  to 
deliver  when  called  for.  On  the  28th  of  January,  1833,  Jakway 
recovered  judgment  in  the  attachment  suit  for  $19.26  damages  and 
costs;  on  which  an  execution  was  issued  on  the  8th  March, 
1833,  and  delivered  to  Lane,  who,  on  the  twenty-fifth  of  the  same 
month  demanded  of  Elisha  Harvey  the  propertj"^  specified  in  the 
receipt  which  Harvey  refused  to  deliver.  The  plaintiff  proved  the 
value  of  the  property,  and  rested.  When  the  plaintiff  produced 
the  receipt  the  defendant  objected  to  its  being  read  in  evidence,  on 
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the  ground  that  a  constable  was  not  authorized  by  law  to  take  such 
an  instrument,  and  that  therefore  it  was  void ;  the  objection  was 
overruled  by  the  justice,  and  the  receipt  received  in  evidence.  The 
defendant  proved  the  following  facts :  That  on  the  20th  October, 
1832,  he  issued  a  distress-wa/rrant  for  rent  due  to  him  from  John 
Harvey,  for  premises  belonging  to  him,  occupied  by  John  Harvey, 
by  which  he  directed  his  bailiff  to  distrain  goods  and  chattels  to 
make  the  sum  of  $37.35 ;  and  made  an  aiBdavit  of  the  amount  of 
rent  due,  which  was  sworn  to  before  a  justice  of  the  peace,  and 
filed  in  the  town  clerk's  ofiice  on  the  12th  November,  1832 ;  on 
the  day  of  the  issuing  of  the  distress-warrant  the  identical  pro- 
perty which  was  subsequently  seized  under  the  attachment  was 
levied  upon  by  the  bailiff,  and  sold  by  him  on  the  30th  October,  1832. 
The  defendant  then  offered  to  prove  that  the  goods,  at  the  time  of 
the  seizure  under  the  attachment,  were  not  the  property  of  John 
Harvey ;  and  that  after  the  seizure,  and  previous  to  the  demand 
made  by  tlie  plaintiff  for  the  delivery  of  the  goods,  the  rightful 
owner  of  the  property  took  the  goods  from  the  defendant  without  his 
consent;  which  evidence  was  objected  te  by  the  plaintiff  as  inad- 
missible, and  excluded  by  the  justice.  Tlie  jury,  under  the 
charge  of  the  justice,  found  a  verdict  for  the  plaintiff,  for  the 
amount  of  the  execution  in  the  case  of  Jakway,  on  which  verdict 
the  justice  rendered  judgment.  The  defendant  removed  the 
cause  by  certiora/n  into  the  Oswego  common  pleas,  where  the 
judgment  of  the  justice  being  affirmed,  the  defendant  sued  out  a 
writ  of  error. 

W.  F.  Allen,  for  the  plaintiff  in  error,  insisted,  first,  that  the 
evidence  offered  by  the  defendant  that  the  property  was  taken 
from  him  by  a  person  having  paramount  title  ought  to  have  been 
received,  and  cited  Edson  v.  Weston,  7  Gowen,  278  ;  2  Comyn  on 
Gont.  340  ;  Comyn! s  Dig.  tit.  Action  on  the  case  for  Misfeasa/nce, 
a,  3.  Second.  That  the  receipt  was  unauthorized  by  law,  and 
therefore  void.  Adnaitting  that  a  constable  on  fimal  process,  may 
take  a  receipt  for  property  levied  upon,  he  cannot  do  so  for  pro- 
perty seized  under  an  attachment,  because  the  execution  consequent 
upon  the  attachment  may  go  into  the  liands  of  another  officer; 
because  the  statute  directs  that  in  cases  of  attachment  the  con- 
stable shall  "  attach,  take  into  his  custody  and  safely  keep"  the 
23 
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property ;  and  because  the  form  of  the  security  varies  from  that 
prescribed  by  statute,  whicli  the  constable  may  take,  if  he  does  not 
remove  the  goods.  2  B.  S.  231,  §  31,  32.  8  Johns.  H.  98.  5 
Wendell,  61. 

D.  H.  Marsh,  for  defendant  in  error. 

By  the  Court,  I^elson,  J.  There  is  no  valid  objection  to  the 
taking  of  a  receipt  by  a  constable,  for  the  delivery  to  him  at  a 
future  day  of  property  seized  under  an  attachment.  The  statute 
2  E.  S.  231,  §  31,  requires  that  the  constable  shall  attach, 
take  into  his  custody  and  safely  keep  the  goods  ;  but  it  would  be 
very  inconvenient,  and  often  impracticable,  for  him  personally  to 
take  the  custody  of  property  thus  seized,  and  from  necessity  he 
must  sometimes  trust  it  to  others.  When  he  does  so,  it  is  still  in 
his  custody  by  intendment  of  law,  and  he  is  responsible  for  it  in  like 
manner  and  to  the  same  extent  as  though  he  had  it  in  his  actual 
possession.  There  is  nothing  in  the  statute  inhibiting  the  use  of 
a  receiptor,  and  convenience,  and  in  many  instances  necessity, 
requires  that  the  practice  should  be  sustained.  The  removal  of 
the  goods  may  be  prevented  by  any  person  executing  a  bond  with 
sufficient  surety  that  they  shall  be  forthcoming  at  a  future  day,  2 
a.  8.  231,  §  32  ;  but  if  such  bond  be  not  given,  the  constable  must 
see  that  due  care  be  taken  of  the  property. 

The  defence  under  the  distress  for  rent  failed,  for  the 
defect  of  the  affidavit  of  the  amount  of  rent  due ;  it  was  not  taken 
by  a  proper  officer.     9  Wendell,  340. 

But  the  justice  erred  in  rejecting  the  evidence  that  the  property 
was  taken  from  the  receiptor  by  virtue  of  a  paramount  title.  Such 
defence  would  have  been  available  to  the  officer,  and  why  should 
it  not  be  to  the  receiptor,  the  possession  of  the  goods  in  judgment 
of  law  being  in  the  officer.  To  decide  otlierwise,  in  order  to  do 
justice,  we  must  or  should  hold,  that  the  party  having  the  para- 
mount title  had  no  right  to  enforce  it.  The  rights  of  the  receiptor 
and  of  the  constable  in  this  aspect  are  identical  j  those  of  the 
former  are  at  least  as  perfect  as  those  of  the  latter.  The  principle 
upon  which  this  defence  rests  is  sound,  and  would  have  received 
the  sanction  of  the  court,  had  it  not  already  been  adjudged  in  the 
case  of  Edson  v.  Weston,  7  Cowen,  278,  which  is  directly  in  point. 
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It  would  be  an  extraordinary  rule  of  law  that  would  require  the 
receiptor  to  defend  the  property  against  all  the  world  (including, 
the  rightful  owner)  except  the  constable,  when  the  latter  had  no 
title  to  it ;  and  it  would  be  equally  strange  to  hold  the  constable 
accountable  to  the  plaintiff  in  the  execution  or  attachment,  when 
the  rightful  owner  had  taken  the  property^  and  the  process 
under  which  the  officer  had  taken  it  would  not  hold  it.  It  may 
well  be  doubted  whether  the  receiptor  is  responsible  to  the  officer, 
to  the  same  extent  that  the  latter  is  to  the  plaintiff  in  the  process. 
7  Cowen,  278.  1  id.  334. 
Judgment  reversed. 


SUPREME  COUET. 

Phillips  and  othees  v.  Cook. 

(24  Wend.,  389.     Decided  1840.) 

The  rule  of  proceeding  expressly  laid  down  in  the  books  is,  that  under  a  fi.  fa. 
against  one  of  two  partners,  the  sheriff  may  seize  the  entire  partnership  effects 
so  far  as  may  he  necessary  to  satisfy  the  execution;  he  must  sell  that  partner's 
share  against  whom  the  execution  is,  and  duly  deliver  the  same ;  and  then  the 
vendee  becomes  tenant  in  common  with  the  other  partner. 

B.  Davis  Noxon,  for  the  defendant. 

J.  Wilkinson,  for  the  plaintiffs. 

By  the  Cov/rt,  Cowen,  J.  A  point  is  now  made  on  the  validity 
of  the  levy;  but  it  was  not  raised  on  the  trial :  the  only  question 
is  whether  i/respass  will  lie  against  the  sheriff  for  seizing  and  selling 
under  a  fi.  fa.  the  property  of  an  insolvent  firm,  to  satisfy  the 
individual  debt  of  one  of  the  members.  The  action  here  is  the 
same  as  if  it  had  been  brought  by  the  partners,  it  being  by  trustees, 
claiming  under  an  assignment  made  subsequent  to  the  levy.  The 
question  has  been  a  good  deal  discussed  before  us  in  consequence 
of  some  apparent  conflict  in  the  cases,  and  a  difficulty  upon  them, 
felt  more  by  the  other  rrtembers  of  the  court  than  by  myself.    For 
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one  I  never  could  bring  myself  to  doubt  a  priori  /  nor  have  I 
been  able  to  see  any  serious  discrepancy  in  the  adjudications.  Not 
a  single  authority  has  been  shown  for  maintaining  this  action  ;  nor 
any  intimation  to  that  effect,  although  the  question  stood  over  in 
Thurher  v.  Lewis,  for  several  terms,  under  directions  to  re-argue. 
The  whole  doctrine  is  gone  into  a  distinct  section  of  Collyer  on 
Partnership,  473,  to  478,  Am.  Ed.  of  1839,  where  several  of  the 
most  material  cases,  English  and  American,  are  cited.  The  result 
is,  that  at  law,  the  sheriff  may  seize  and  sell  the  interest  of  a  part- 
ner in  all  choses  in  possession,  the  same  as  he  may  that  of  any 
joint  tenant,  or  tenant  in  common.  Partners  are  joint  tenants  in 
the  stock  and  all  the  effects  ;  they  are  seized  per  mi  et  per  tout. 
Collyer,  64.  And  the  rule  of  proceeding  expressly  laid  down  in 
the  books  is,  that  under  a  fi.  fa.  against  one  the  sheriff  must  seize 
the  entire  partnership  effects,  so  far  as  may  be  necessary  to  satisfy 
the  execution ;  he  must  sell  that  partner's  share  against  whom 
the  execution  is ;  and  then  the  vendee  becomes  tenant  in  common 
with  the  other  partner.  Backhurst  v.  Glinhard,  1  Shower,  169. 
EoU,  643,  S.  G.  Eeyden  v.  Hayden,  1  Salk.,  392.  The  doctrine 
of  these  cases  has  never  been  doubted ;  but  has  bee»  as  often 
reaffirmed  as  the  question  has  been  mentioned  by  courts  or  in  any 
of  the  Treatises  on  Partnership.  It  was  adjudged  in  Jacky  v. 
Butler,  2  Ld.  Baym,.  871,  and  in  Marriott  v.  Shaw,  Corn.  Hep. 
275,  277.  The  true  rule  was  laid  down  by  Holt,  Ch.  J.,  in  Pope 
V.  Haman,  Comb.  217 :  "  Upon  a  judgment  against  one  partner, 
the  sheriff- may  take  the  goods  of  both  in  execution  ;  and  the  other 
co-partner  has  no  remedy  at  law,  otherwise  than  by  retaking  the 
goods  if  he  can  ;  for  the  vendee  of  the  sheriff  becomes  tenant  in 
common  with  the  other  co-partner."  This  is  but  saying  what  every 
one  would,  who  has  studied  the  text  of  Littleton,  Co.  Litt.  §  323, 
199,  b.  So  far  as  this  section  and  Coke's  Commentary  pertain  to 
the  question,  they  are  both  adopted  in  St.  John  v.  Stand/ring,  2 
Johns.  R.  468. 

It  does  not  appear  to  have  been  doubted  in  any  age  of  the  law, 
that  tlie  sheriff  might  take  and  sell  the  separate  partner's  interest. 
The  questions  have  been  whether  he  might  not  sell  the  whole 
interest  of  both,  on  afi.fa.  against  one ;  or  whether  he  could  seize 
the  whole.  The  answers  in  all  the  cases  have  been,  you  must  seize 
the  whole,  and  sell  only  the  moiety  belonging  to  the  debtor.    These 
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were  called  old  cases  on  the  argument ;  the  antiquity  of  those  cases 
only  adds  to  their  strength.  They  are  all,  liowever,  since  the 
revolution  of  1688,  ranging  from  William  and  Mary  down  to  the 
Georges.  They  were  cited  and  approved  by  Lord  Kenyon,  in 
Smith  V.  Stokes,  1  East,  363,  367.  More  than  that,  they  were 
expressly  affirmed  by  a  decision  of  this  court.  Schrugham  v.  Carter, 
12  Wendell,  131.  The  entire  partnership  property  was  there  taken 
under  an  execution  against  one,  and  this  court  held  that  replevin 
would  not  lie  by  the  assignees  of  the  firm.  Savage,  Ch.  J.,  laid 
down  the  law  as  it  was  understood  by  Holt,  Ch.  J.,  in  the  reign  of 
William  and  Mary. 

It  was  admitted  in  argument  that  the  sheriff  may  seize,  but  it 
was  said  that  neither  he  nor  the  purchaser  can  remove  the  property, 
whereas  the  cases  at  law  are  all  express  that  he  may  sell,  from  Jlolt 
down  to  the  12  Wendell.  The  distinction  sounds  singular  on  its  face. 
For  what  purpose  does  a  sheriff  seize  property  on  a  fi.fa.  if  not  to 
remove  and  sell  it?  But  his  power  was  assailed  a^Wo/■^,  and  it 
was  said  he  can  exercise  no  greater  power  over  the  property  than 
the  copartner  against  whom  the  execution  goes ;  that  by  the  levy, 
the  sheriff  is  but  a  tenant  in  common,  who  must  wait  his  chance, 
and  take  the  goods  when  he  can ;  but  he  cannot  remove  them  if 
his  co-tenant  be  unwilling  and  hold  on  to  the  possession,  without 
committing  a  breach  of  the  peace.  If  this  were  so,  the  reason 
would  be  a  perfect  non  sequitur  as  to  the  right  of  suing  in  trespass 
de  bonis,  trover  or  replevin,  however  it  might  entitle  the  co-tenant 
to  sue  for  an  assault  in  wresting  the  property  from  him.  Hyatt  v. 
Wood,  4  Johns.  B.  150,  159,  160.  But  is  the  law  so  absurd  as  to 
command  a  sheriff  by  its  writ  to  seize  and  sell  an  article,  yet  for- 
bid him  to  remove  it,  or  declare  him  a  breaker  of  the  peace  for 
selling  it,  because  he  resisted,  and  put  to  the  exercise  of  force  ? 
This  is  a  sort  of  imbecility  which  the  common  law  has  been  care- 
ful to  avoid  in  all  cases.  When  it  directly  commands  an  officer  to 
do  any  act,  it  impliedly  gives  him  the  power  and  means  of  perform- 
ing it,  and  in  nothing  is  this  rule  more  conspicuous  than  in  the 
execution  of  a  sheriff's  power.  But  it  cannot  be  necessary  to 
pursue  the  question  through  a  course  of  reasoning,  for  the  slieriff's 
right  at  law  is  settled  by  the  autliority  of  this  court.  Wilson  <& 
Oibhs  V.  Gonine,  2  Johns.  S.  280,  is  not  opposed  to  it.  There 
both  the   partners   sued  in  trover  for  a  seizure  upon  execution 
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against  one ;  but  they  recovered  merely  because  the  defendant 
failed  in  his  formal  proof  of  the  decree  on  which  the  execution 
issued.  On  motion  for  a  new  trial,  the  preference  of  partnership 
creditors  was  recognized,  on  the  ground,  as  expressly  stated,  that 
the  motion  appealed  to  the  equity  of  the  court.  They  did  not 
pretend  to  deny  the  sheriff's  legal  right,  though  he  had  seized  and 
sold  a  consumable  article,  after  being  forbidden  by  the  plaintiff, 
and  the  purchaser  had  actually  taisen  it  away.  No  one  even 
hinted  that  the  sheriff  wanted  the  legal  power,  provided  his  author- 
ity had  been  shown.  Yideper  Kent,  Gh.  J.  at  p.  282.  There  are, 
I  concede,  some  repectable  dicta  which  favor  an  action  at  law  by 
the  partner  who  has  been  thus  dispossessed :  the  action  being  in 
his  name  alone.  Such  is  that  of  Putnam,  J.  in  Mice  v.  Austin,  17 
Mass.  R.  206,  7,  and  Parker,  J.  in  Gibson  v.  Stevens,  7  iV.  JI.  Hep. 
357,  8.  Putnam,  J.  cited  no  authority,  and  professedly  spoke 
-hypothetically.  The  point  was  not  raised  and  finally  decided 
in  either  of  the  cases ;  and  Parker,  J.  admitted  himself  to  be 
speaking  on  a  difficult  branch  of  the  law.  I  have  looked  into 
the  three  cases  cited  by  him.  Two  of  them  avowedly  go  on 
the  ground  of  equity — impliedly  therefore  admitted  the  law  to 
be  different  from  what  the  learned  judge  understood  it  to  be. 
The  third  was  a  case  of  tenants  in  common,  the  sheriff  having 
expressly  sold  the  whole  under  an  execution  against  one. 
Melville  v.  Broton,  15  Mass.  Hep.  82.  Vide  White  v.  Osborn, 
21  Wendell,  72,  8.  P.,  as  to  a  sale  of  the  whole  by  one  of  two  ten- 
ants in  common.  It  would  be  different,  even  in  such  a  case,  should 
the  sheriff  sell  only  the  proper  share,  though  he  seized  -the  whole, 
as  he  must.  Clearly,  it  cannot  be  denied,  that  a  copartner  has  as 
great  an  interest  at  law,  and  even  a  greater,  than  a  simple  tenant 
in  common  ;  nor  that  if  the  sheriff  can  on  a  fi.  fa.  against  one  of 
several  tenants  in  common,  take  the  whole  chattel  and  sell  the 
moiety  in  despite  of  opposition  from  the  co  tenant,  he  may  do  so  as 
against  the  co-partner.  That  he  may  do  it  in  the  former  case  was 
directly  held  in  Messereau  v.  Norton,  15  Johns.  R.,  179.  He  had, 
under  an  attachment  against  one  tenant  in  common,  seized  and 
taken  a  yoke  of  oxen  from  the  actual  possession  of  the  other,  and 
proceeded  to  sell  them ;  and  they  were  taken  away  by  the  pur- 
chaser, though  the  co-tenant  forbade  the  sale.  He  brought  tres- 
pass ;  but  this  court  held  it  would  not  lie,  citing  as  authority  the 
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very  case  oi Heyden  v.  Hayden,  respecting  the  sheriff's  authority 
against  one  of  several  partners.  In  Shaver  v.  White,  6  Munf.,  110, 
the  attachment  was  sued  out  against  one  of  two  partners,  and  300 
head  of  cattle  taken  by  the  sheriff,  out  of  the  possession  of  both  ; 
and  they  brought  trespass  for  the  taking.  The  action  was  against 
the  plaintiff  in  the  attachment,  who  directed  the  sheriff  to  levy. 
The  court  held  that  the  action  would  not  lie,  and  pronounced  their 
opinion,  also,  that  it  could  not  be  maintained  against  the  sheriff, 
citing  Heyden  v.  Hayden.  The  argument  for  such  an  action  goes 
the  length  of  saying  that  when  a  man  puts  his  property  into  part- 
nership, it  is  actually  protected  against  a  levy  at  the  suit  of  his 
individual  creditors ;  that  it  is  exempt  from  execution,  like  his  ten 
sheep  or  his  cow,  under  the  statute.  A  debtor  has  but  to  form  a 
partnership,  and  he  may  set  executions  at  defiance,  so  far  as  his 
own  debts  are  concerned,  still  possessing  and  trading  upon  that 
very  capital  contributed  by  his  individual  creditors.  It  was 
thought  singular  by  a  learned  judge  in  Pennsylvania,  that  even 
the  qualified  exemption  allowed  in  such  a  case  by  a  court  of  chan- 
cery, should  not  have  been  repudiated  as  contrary  to  the  statute 
against  transfers  to  defraud  creditors.  He  said  "  that  a  contract 
which  enables  the  parties  to  keep  a  class  of  their  creditors  at  bay, 
and  yet  retain  the  indicia  of  ownership,  should  not  have  been 
deemed  within  the  statute  of  Elizabeth,  is  attributable  exclusively 
to  the  disposition  universally  manifested  by  the  courts  of  justice  to 
encourage  trade."  Gibson,  Ch.  J.  in  Doner  v.  Stauffer,  2  Penn. 
R.  204.  To  give  an  action  of  trespass  by  the  partners,  would 
make  the  contract  equivalent  to  the  protection  afforded  by  the 
owner's  dwelling-house.  It  would  be  putting  it  under  perpetual 
lock  and  key  as  to  all  his  private  debts. 

It  is  supposed  that  Dob  v.  Halsey,  16  Johns.  H.  34,  gives  coun- 
tenance to  this  action.  That  was  assumpsit,  by  two  out  of  three 
partners,  to  recover  the  price  of  goods  sold  by  a  third,  because  he 
had  turned  them  out  in  payment  of  his  private  debt.  The  plain- 
tiffs were  nonsuited,  on  the  ground  that  all  the  partners  had  not 
joined.  The  action  was  a  singular  one.  The  decision  seems  to 
suppose  that  after  a  partner  has  sold  the  goods  of  the  firm  in  pay- 
ment of  his  honest  debt,  without  any  fraud  as  against  himself,  he 
may  join  his  co-partners  in  an  action  to  recover  tlie  price  of  the 
goods — a  price  which,  when  recovered,  he  may  release  and  still  use 
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the  avails  for  his  individual  benefit.  Admitting  his  co-partners  to 
have  been  defrauded  by  the  sale,  a  bill  in  equity  against  him  and 
the  vendee,  would  seem  to  be  the  more  obvious  remedy.  In  Rode- 
riques  v.  Hefferncm,  5  Johns.  Ch.  R.  417,  a  bill  was  filed  and 
relief  obtained  in  that  form,  for  such  an  injury.  The  state  of 
accounts  between  the  partners  should  be  inquired  into,  and  if  the 
firm  be  not  injured,  the  vendee  should  not  be  disturbed.  He  has 
obtained  no  more  than  the  law  would  give  him,  on  execution, 
against  the  man  from  whom  he  received  the  goods.  Independently 
of  an  account,  and  especially  where  the  action  at  law  is  in  the 
name  of  all  the  partners,  I  cannot  but  think  the  decision  of  the 
supreme  court  of  appeals  of  Kentucky  in  Owings  (&  Co.  v.  Trot- 
ter, 1  Biii,  157,  denying  an  action  to  the  firm,  more  in  accordance 
with  the  law  and  justice  of  the  case. 

In  the  State  of  Vermont,  all  preference  of  partners  or  their 
creditors  by  way  of  lien  over  an  attachment  or  execution  for  the 
debt  of  a  sole  partner  has  been  entirely  repudiated,  both  at  law 
and  in  equity.     Reed  v.  Shepardson,  2  Verm.  R.  120. 

On  the  other  hand,  there  is  no  doubt  of  the  equitable  rule  in 
England,  New  York  and  most  of  the  states,  that,  though  the  sherifi' 
may  at  law  levy  on  and  sell  the  right  of  the  individual  partner,  which 
shall  pass  absolutely  to  the  purchaser,  yet  he  takes  subject  to  an 
account  between  the  partners,  which  if  it  eventuate  against  him,  his 
purchase  may  go  for  nothing.  That,  however,  is  his  own  look  out. 
It  is  no  reason  why  the  creditor  should  be  deprived  of  his  legal 
right  to  sell,  or  the  purchaser  of  his  right  to  buy.  In  The  King  v. 
Sanderson,  Wightw.  50,  53,  Macdonald,  Ch.  Baron,  said  :  "  In 
cases  of  execution  by  a  subject,  it  is  generally  settled  that  the 
whole  must  be  taken  in  execution  and  sold,  and  the  purchaser 
becomes  a  tenant  in  common  with  the  other  partners."  Yid. 
United  States  v.  Hack,  8  Pet.  271,  275,  276.  The  English  cases 
to  this  eflfect  are  collected  in  a  note  to  Smith's  Case,  16  Johns.  R. 
106  to  109.  The  very  idea  of  going  into  equity  concedes  the  right 
to  the  sheriff  to  sell  at  law.  On  the  question  coming  before  Chan- 
cellor Kent,  he  refused  to  restrain  the  sherifi^,  admitting  his  abso- 
lute right  at  law  not  only  to  levy,  but  sell.  Moody  v.  Payne,  2 
Johns.  Oh.  R.  546.  The  bill  was  filed  by  the  co-partner  of  the 
debtor.  So  in  Brewster  v.  Hammet,  4  Conn.  R.  540,  the  common 
goods  were  attached  for  the  debt  of  one  partner ;  but,  on  execu- 
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tion  coming  out,  stayed  in  the  hands  of  the  sheriff.  On  bill  filed  by 
the  other  partners,  though  the  firm  was  insolvent,  the  conrt  denied 
them  any  relief,  saying  the  property  would  be  safer  in  the  hands 
of  the  creditor,  than  if  delivered  back  t^  the  insolvent  partners. 
Hosmer,  Ch.  J.  said :  "  If  the  creditor  take  the  property,  he 
assumes  a  liability  to  the  equitable  demands  of  the  creditors  of  the 
firm  upon  him  ;  and  their  interest  will  be  better  promoted  by  leav- 
ing them  to  the  redress,  to  which  they  have  a  claim,  than  by  placing 
the  fund  in  thepossession  of  their  insolvent  debtors."  He  reviewed 
the  cases,  and  concluded  that  the  equitable  property  in  the  goods 
was  vested  in  the  creditors  of  the  partnership ;  but  added,  "  in  all 
events  the  partners  have  no  equitable  claim  to  the  restoration  of 
the  goods."  They  were  of  course  sold  by  the  sheriff  at  law  ;  and 
taken  entirely  away  from  the  partners.  The  bill  was  simply  dis- 
missed. Thus  the  doctrine  is  not  only  of  an  equitable  nature 
purely,  but  even  in  a  court  of  chancery  is  received  under  various 
qualifications  and  restrictions  which  can  never  enter  into  an  action 
at  law.  In  Hoxie  v.  Oarr,  1  Sumner,  181,  Story,  J.  says : 
"  Upon  a  dissolution  of  a  partnership,  each  partner  has  a  lien  upon 
the  partnership  effects,  as  well  for  his  indemnity  against  the 
joint  debts,  as  for  his  proportion  of  the  surplus.  But  the  creditors 
of  the  partnership,  as  such,  have  no  lien  upon  the  partnership 
effects  for  their  debts ;  their  equity  has  been  truly  said  to  be  the 
equity  of  the  partners,  and  is  to  be  worked  out  through  the  rights 
of  the  latter."  It  follows  that,  if  there  be  no  creditors,  no  claim  of 
surplus,  or  if  the  partners  be  insolvent,  even  a  court  of  chancery 
will  withhold  its  aid.  That  the  lien  is  purely  equitable,  may  be 
inferred  from  what  was  further  said  in  the  case  cited  ;  viz,  a  pur- 
chaser without  notice  holds  discharged  of  the  lien.  It  is  in  its 
nature,  therefore,  no  more  than  the  lien  raised  in  chancery  for  the 
purchase  money  of  an  estate.  Story,  J.,  was  speaking  on  a  bill 
filed  by  a  co-partner  to  enforce  the  lien  against  a  purchaser  ;  and 
that  chancery  alone  is  the  forum  ordinarily  resorted  to,  may  be  seen 
by  various  other  cases  which  treat  of  the  same  subject.  M''Gti,lloh 
V.  DashieU's  Admr.  1  Harr.  <&  Gill.  96.  Story  v.  Moon,  3  Dana's 
R.  331,  334.  White  v.  Dougherty,  Mart,  db  Yerg.  309.  Qilmore 
V.  The  North  American  Land  Co.  1  Peters''  U.  C.  R.  460,  465. 
Pierce  v.  Pass,  1  Porter,  233.  In  McDonald  v.  Beach,  2  BlacTcf. 
55,  58,  Holman,  J.,  said  :  "It  is  contended  that  the  separate, debt  of 
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one  partnei-  should  not  be  paid  out  of  the  partnership  estate  until 
all  the  debts  of  the  firm  are  discharged.  This  doctrine  is  correct, 
but  it  does  not  apply  until  the  partners  cease  to  have  a  legal  right 
to  dispose  of  their  property  as  they  please.  It  is  applicable  only 
when  the  principles  of  equity  are  brought  to  interfere  in  the 
distribution  of  the  partnership  property  among  the  creditors." 

I  admit  that  courts  of  law  have  sometimes  felt  able  to  apply  this 
equitable  doctrine.  One  instance  is,  where  an  action  for  a  false 
return  was  brought  against  the  sheriff,  on  the  ground  that  he  had 
omitted  to  levy  on  partnership  property  under  the  process  of 
domestic  attachment  or  fi.  fa.  against  an  individual  partner. 
Dunham  v.  Murdock,  2  Wendell,  553.  Pierce  v.  Jackson,  6  Mass. 
R.  242.  Phillips  v.  Bridge,  11  Mass.  B.  242,  249.  Commercial 
Bank  v.  Wilkins,  9  Greenl.  28.  Tappan  v.  Blairsdell,  5  JV. 
Samp.  P.  189.  This  is  on  the  obvious  ground  that  the  plaintiff 
has  lost  nothing  but  that  of  which  the  court  of  chancery  would 
deprive  him  ;  and  the  sheriff  ought  not  to  be  held  accountable  for 
doing  what  the  court  of  law  sees  that  a  court  of  equity  would  have 
compelled  him  to  do.  So  the  equitable  right  was  tried  at  law 
where  a  partner  sold  out  his  share,  covenanting  against  liens ;  the 
balance  on  an  account,  inter  se,  was  decidedly  against  him,  for 
which  it  was  held  his  co-partner  had  a  lien,  and  so  the  covenant 
violated.  Hodges  v.  Ifoleman,  1  Dana,  50,  53.  Other  like 
instances  exist,  some  of  which  I  shall  hereafter  have  occasion  to 
notice. 

It  is  said  this  court  is  in  the  habit  of  arresting  the  sheriff's  pro- 
ceedings on  the  application  of  the  debtor's  partner,  that  it  will 
order  an  account  to  be  taken  by  the  clerk,  and  then  direct  the 
sheriff  to  pay  such  share  of  the  proceeds  to  the  co-partner  as  shall 
appear  to  be  his  due.  Something  like  this  was  indeed  done  in 
Eddie  v.  Davidson,  Doughl.,  650.  The  case,  however,  recognized 
the  sheriffs  right  to  sell,  and  the  order  was  in  terms  to  pay  a  part 
of  the  money  levied,  to  the  assignees  of  the  co-partner.  The 
assignees  obtained  the  order.  A  like  order  was  made  A.  D.  1816, 
in  The  King  v.  Pock,  2  Price,  198,  on  motion  by  partners ;  and 
the  court  said  there  had  been 'many  instances  of  such  a  reference, 
but  they  denied  an  amoveas  manus,  thus  recognizing  the  right  to 
sell.  Vide  note,  id.  198.  Lord  Eldon  said,  A.  D.  1813,  in  Waters 
V.  Taylor,  2  Yesey  dc  Beames,  301,  "According  to  the  old  law,  I 
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mean  before  Lord  Mansfield's  time,  the  slieriff,  under  an  execution 
against  partnership  effects,  took  the  undivided  share  of  the  debtor 
without  reference  to  partnership  accounts :  but  a  court  of  equity 
would  have  set  that  right  by  taking  an  account,  and  ascertaining 
what  the  sheriff  ought  to  have  sold.  The  courts  of  law,  however, 
have  now  repeatedly  laid  down  that  they  will  sell  the  actual  inter- 
est of  the  partner,  professing  to  execute  the  equities  between  the 
parties,  but  forgetting  that  a  court  of  equity  ascertained  previously 
what  was  to  be  sold.  How  could  a  court  of  law  ascertain  what 
was  the  interest  to  be  sold,  and  what  the  equities ;  depending  on 
an  account  of  all  the  partners  for  years  ?"  The  action  of  the  courts 
of  law,  however,  seems  not  to  have  been  by  any  means  so  uniform 
as  Lord  Eldon  supposed.  The  rule  alluded  to  by  him  had  been 
applied  for  to  the  chief  baron  in  Ghwpman  v.  Brooks,  3  Bos.  <& 
Pull.  289,  but  the  application  was  unanimously  refused;  the  court 
all  saying  the  question  belonged  to  a  court  of  equity ;  that  they 
had  no  power  to  take  an  account :  and  that  the  sheriff  had  a  perfect 
right  to  go  on  and  sell.  Lord  Alvanley  said  he  hoped  that  would 
be  the  last  application  of  a  similar  kind.  [See  two  like  cases  before 
that  in  the  same  book,  pp.  254  and  288.]  Chambre,  J.  mentioned 
that  in  Eddie  v.  Davidson,  no  objection  was  made  to  the  sale ;  but 
there  was  merely  an  application  for  a  share-of  the  proceeds  after 
sale;  and  no  objection  to  the  motion  by  the  party  levying.  In 
Parker  v.  Pistor,  3  Bos.  &  Pull.  288,  289,  the  court  said  all  the 
difficulties  were  to  be  encountered  in  equity,  the  case  being  plain 
at  law.  "  The  safest  line  of  conduct  for  the  sheriff  to  pursue,  was 
to  put  some  person  in  possession  of  the  defendant's  share  as  vendee, 
leaving  him  and  the  parties  interested,  to  contest  the  matter  in 
equity,  where  a  bill  might  be  filed  stating  that  he  had  taken  pos- 
session of  the  property,  and  praying  that  it  might  not  be  disposed 
of  until  all  the  claims  were  arranged."  This  appears  to  be  the 
approved  practice  in  Connecticut.  Witter  v.  Richards,  10  Conn. 
R.  37,  4:Z,per  Williams,  J.  who  cites  and  approves  the  direction 
in  Parker  v.  Pistor. 

But  admitting  that  this  court  would  interfere  on  a  non- 
enumerated  motion,  that  would  be  but  equivocal  evidence  at  best 
that  the  lien  in  question  is  of  a  legal  character.  Such  a  motion  is 
very  often  in  principle  the  mere  substitute  of  a  bill  in  equity. 
There  are  divers  cases  in  which  courts  of  law  have  recognized  and 
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acted  upon  the  lien  when  it  arose  collaterally  ;  but  these  present 
exceptions  to  their  ordinary  course.  They  have  not,  in  any 
instance  that  I  can  find,  allowed  the  preference  as  matter  of  law; 
but  only  availed  themselves  of  an  accidental  relation  or  condition, 
to  apply  it  as  the  rule  of  equity.  In  all  such  acts,  they  admit 
themselves  to  be  out  of  their  natural  element.  We  have  seen 
several  instances  already,  and  I  will  notice  a  few  other  cases,  in 
which  the  question  has  been  considered  by  courts  of  law :  some 
taking  measured  steps,  and  others  declining  all  interference.  In 
White  V.  The  Union  Insurance  Compcmy,  1  .N^ott  &  M^Cord,  556, 
the  defendants  were  bound  to  pay  dividends  on  stock  belonging  to 
a  firm.  The  dividends  became  due,  and  were  declared,  after  the  sole 
surviving  member  of  the  firm  had  assigned  the  partnership  effects 
to  trustees  for  the  payment  of  partnership  debts,  the  firm  being 
insolvent.  An  action  was  brought  to  recover  the  dividends,  and 
held  to  be  sustainable  in  the  name  of  the  assignees.  The  defend- 
ants proposed  to  set  off  a  debt  of  the  surviving  partner  alone.  The 
peculiar  shape  of  the  action  and  position  of  the  parties  here, 
enabled  a  court  of  law  to  let  in  the  equitable  doctrine,  which  they 
did.  Yet  the  legal  doctrine  is  well  settled  as  a  general  one,  that 
where  a  surviving  partner  sues  for  a  debt  of  the  firm,  whatever  he 
owes  in  his  individual  character  to  the  defendant  may  be  set  off. 
The  learned  judge  (Bay,  J.)  who  delivered  the  opinion  of  the  court, 
admitted  this  to  be  so,  citing  Mont,  on  Set-off,  24.  Vid.  also 
Header  v.  Scott,  4  Yerm.  It.  26,  29,  and  The  Same  v.  Leslie,  2  id. 
569.  But  the  learned  judge  thought  the  doctrine  must  be  confined 
to  cases  where  the  firm  is  solvent.  Yet  how  is  that  to  be  decided 
without  a  general  account?  In  Sohatzill  v.  Bolton,  2  WCord, 
478,  the  funds  of  a  fiim  were  seized  on  foreign  attachmant  against 
one  of  the  partners  for  liis  sole  debt.  The  court,  by  Richardson, 
J.  said  it  was  too  well  settled  to  be  questioned  that  partnership 
property  is  liable  to  be  taken  in  execution  against  one  of  the  part- 
ners ;  citing  some  of  the  English  cases  and  our  case  of  Mesereau  v. 
Norton.  He  added,  the  possibility  of  there  being  liens  by  partner- 
ship creditors  wliieh  may  take  away  the  chattel  from  the  purchaser, 
is  no  objection  to  the  sale.  There  being  a  lien  on  property,  as  by 
mortgage,  &c.  does  not  prevent  a  sale  subject  to  the  lien,  &c. 
The  right  against  one  of  several  partners  in  virtue  of  a  foreign 
attachment,  forms  a  conspicuous   head  in   the  American   books. 
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Knox  V.  Schej)ler,  2  Hill,  595,  was  tlie  case  of  a  foreign  attachment 
against  a  surviving  partner  for  liis  individual  debt.  He  owned 
one-third  of  the  partnership  effects.  The  court  held  that  the 
attachment  lay  ;  but  though  at  law  he  owned  the  whole  by  survi- 
vorship, they  ordered  but  one-third  to  be  paid  over  to  the  attach- 
ing creditors.  This  was  one-third  gross,  for  the  court  refused  to 
take  an  account.  Under  the  circumstances,  however,  they  required 
the  attaching  creditor  to  give  bond  with  surety,  that  they  would 
abide  the  event  of  an  account  as  between  the  partnership  rights, 
and  refund  in  favor  of  them  and  partnership  creditors,  on  the 
principle  of  equitable  preference,  should  that  be  so  decreed. 
Harper,  J.  said  that  had  been  the  course  in  Sohatzill  v.  Bolton. 
Then,  speaking  of  the  one-third  in  question  before  him,  "  Can  we," 
he  asks,  "go  into  an  investigation  of  the  equities  which  may  exist 
against  it  ?  Can  we  determine  that  there  are  creditors  of  the  firm 
having  a  better  claim  to  his  fund  ?  or  that  upon  a  legal  accounting 
with  the  representatives  of  the  deceased  partners,  the  absent  defend- 
ant may  not  be  found  a  creditor  of  the  firm,  and  entitled  to  retain 
all  he  has  in  his  hands;  or  indeed  that  tliere  has  not  been  a  final 
accounting,  as  the  partnership  seems  to  have  been  long  dissolved  ?" 
The  inquiry  was  declined. 

Even  the  supreme  court  of  Pennsylvania,  possessing  as  they  are 
known  to  do  both  equitable  and  legal  powers,  decline  stopping  to 
take  an  account.  In  M^Garty  v.  Emlyn,  2  Doll  2t7,  2  Yeates, 
190,  S.  C,  the  money  of  a  firm  was  seized  by  foreign  attachment 
for  the  separate  debt  of  a  surviving  partner.  His  interest  was  one 
half.  The  counsel  of  the  garnishee  moved  a  stay  till  an  indemnity 
could  be  obtained  against  the  foreign  attachment.  The  motion 
was  denied,  and  one  half  the  money  was  ordered  to  be  paid  over 
absolutely  to  the  plaintiff.  M'Kean,  Ch.  J.  and  all  the  court 
admitted  the  rule  in  equity.  But  he  animadverted  on  the  granting 
of  such  an  application.  He  said  "  a  partner  may  owe  separate 
debts,  and  his  property  may  consist  of  partnership  stock ;  yet  if 
the  objection  prevails,  it  is  impossible  to  conceive  when  the  separate 
creditors  will  be  able  to  make  that  property  responsible.  While 
the  partnership  continues,  how  shall  they  compel  a  disclosure  and 
liquidation  of  all  the  debts  and  credits  of  the  company  ?  and  even 
when  a  partnership  is  dissolved,  where  will  the  separate  creditors 
find  the  inclination  or  the  power  to  scrutinize  and  close  the  records 
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of  a  long  and  complicated  mercantile  connection  ?  But  the  law 
is  happily  otherwise :  for  it  has  been  repeatedly  settled  here  as 
well  as  in  England,  that  a  partner  may  be  sued  for  separate  debts ; 
that  the  partnership  effects  may  be  taken  in  execution  and  sold  by 
moieties  ;  and  that  the  purchaser  of  the  moiety,  under  the  execution, 
shall  be  considered  as  tenant  in  common  with  the  partner  owning 
the  moiety."  All  this  he  considers  proved  by  the  very  case  before 
Lord  Mansfield,  Eddie  v.  Davidson,  now  relied  on  to  show  the 
contrary.  The  doctrine  was  afterwards  glanced  at  in  Knox  v. 
Sumners,  i  Yeates,  477.  A  levy  had  been  made  under  afi.fa.  for 
the  separate  debt  of  one  partner,  and  there  was  a  subsequent  levy 
under  a  Ji.  fa.  for  the  joint  debt.  As  between  these  conflicting 
levies,  the  execution  for  the  separate  debt  was  postponed  to  the 
other ;  but  mainly  on  the  ground  of  fraudulent  delay  after  the  first 
was  levied.  In  1829,  the  important  case  of  Doner  v.  Staufer,  2 
Pennsyl.  H.  198,  was  heard  and  much  considered.  All  the  partner- 
ship effects  had  been  levied  upon  and  sold  under  executions  against 
two  partners  for  their  separate  debts ;  some  against  one  and  some 
against  the  other.  The  firm  was  insolvent,  and  one  of  the  partners 
sought  to  have  the  avails  for  which  the  effects  had  sold  applied  in 
payment  of  the  firm  debts,  claiming  that  he  was  answerable  for 
the  whole  debts  of  the  firm.  The  court  held,  that  under  the  cir- 
cumstances, it  did  not  lie  with  him  to  interpose;  that  neither  he 
nor  his  co-partner  had  any  interest  remaining,  nor  could  the  joint 
creditors  claim  through  the  partners ;  that  all  the  interest,  legal 
and  equitable,  of  the  latter  was  gone.  The  court  examined  the 
right  acquired  by  the  purchaser  under  the  separate  executions. 
Gibson,  Ch.  J.,  in  delivering  their  opinion,  entered  into  a  learned 
examination  of  the  principle  on  which  the  preference  of  partner- 
sliip  creditors  rests,  and  came  to  the  well  settled  result  that  the 
execution  creditor  sells  and  the  purchaser  takes,  not  the  chattels 
of  the  partnership,  but  the  interest  of  the  partner  irioumbered  with 
the  joint  debts.  That  the  creditors  of  the  firm  have  therefore  no 
claim  to  the  proceeds  of  the  sale,  which  must  consequently  be  paid 
over  to  the  execution  creditor  of  the  separate  partner.  The  recourse 
of  the  firm  creditors  is  necessarily  to  the  property  in  the  hands  of 
the  purchaser. 

Several  other  cases  in  different  parts  of  the  Union  have  presented 
and  discussed  the  question  when  it  arose  in  the  proceeding  by 
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foreign  attachment ;  some  refusing  to  recognize  the  preference,  and 
others  going  strongly  to  favor  it;  more  strongly  even  than  the 
South  Carolina  cases.  Among  those  denying  the  preference,  is 
Wallace  v.  Patterson,  2  Har.  dh  McHen.  463.  Among  those  going 
most  strongly  to  favor  it,  are  Gardiner  v.  Smith,  12  Zou.  S. 
{Curry,)  370;  Church  v.  Knox,  2  Co7in.  E.  514;  Fish  v.  HerricJc, 
6  Mass.  R.  271 ;  TJjpham  v.  Naylor,  9  id.  490 ;  Barber  v.  The 
Hartford  Bank,  9  Conn.  R.  407,  and  Lyndon  v.  Oorham,  1 
Oallis.  367.  The  great  favor  generally  shown  to  partnership  pro- 
perty in  New-England  as  against  a  foreign  attachment  for  the  debt 
of  one,  did  not  get  a  foot-hold  without  able  resistance.  I  allude  to 
the  dissenting  opinion  of  Hosmer,  J.  in  Church  v.  Knox,  2  Conn. 
R.  522.  At  most,  it  now  stands  but  as  an  exception  to  the  general 
rule.  In  Lyndon  v.  Gorham,  Story,  J.  said :  "  I  consider  that  the 
present  [foreign  attachment]  is  a  process  in  the  nature  of  a  bill  in 
equity,  to  reach  the  funds  of  a  debtor,  and  subject  to  all  the  liens 
and  equities  between  the  original  parties ;  and  in  order  to  do  com- 
plete justice,  it  is  necessary  that  all  proper  parties  should  be  before 
the  court."  1  Gall.  370.  In  the  1st  vol.  of  his  Treatise  on  Equity, 
625,  ch.  15,  §  675,  he  says  the  preference  seems  incapable  of  being 
enforced  in  any  other  manner  than  by  a  court  of  equity :  at  law, 
he  says,  it  is  generally  disregarded. 

So  far  the  cases  fully  illustrate  the  position,  that  in  whatever 
form  the  preference  in  question  has  been  enforced,  whether  directly 
by  chancery  or  by  action  on  motion,  or  by  foreign  attachment,  the 
courts  have  always  considered  themselves  as  departing  from  strict 
legal  right,  and  administering  an  equity.  Such  also  was  the  case 
of  Crane  v.  Trench,  1  Wendell,  311,  on  non-enumerated  motion. 
The  sheriff  holding  two  executions,  one  against  the  firm,  the  other 
against  a  single  member  of  it,  sold  the  common  property  ;  and  this 
court  directed  him  to  prefer  the  joint  execution  in  the  distribution. 
Chancery  cases  were  manifestly  cited  as  authority.  The  only  case 
in  a  court  of  law  at  all  relied  upon  was  one  in  this  court  evidently 
depending  upon  the  same  equitable  principle.  The  Matter  of 
Smith,  16  Johns.  R.,  102.  That  was  the  case  of  an  attachment 
under  the  absconding  debtor  act,  which,  like  a  foreign  attachment, 
covered  all  choses  in  possession  and  action  of  the  debtor ;  and  this 
court  took  it  upon  them  to  declare  the  extent  to  which  such  an 
attachment,  founded  on  the  debt  of  an  individual,  should  operate 
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on  the  effects  of  his  co-partners.  Under  the  circumBtances,  they 
ordered  the  partnership  books,  goods  and  moneys  to  be  restored  to 
the  co-partner  not  proceeded  against,  saying  he  had  a  right  to 
retain  them  for  the  payment  of  the  partnership  debts.  They  said 
the  case  of  partners  is  different  from  that  of  tenants  in  common 
of  a  chattel.  All  that  is  undoubtedly  so  in  equity :  and  it  is  evi- 
dent the  court  speak  in  the  light  of  equity,  for  they  concede  the 
legal  right,  in  the  language  of  the  cases  decided  under  the  legal 
rule.  The  identical  question  before  them  was  afterwards  enter- 
tained by  Chancellor  Kent  on  a  bill  in  equity,  Rdbbins  v.  Cooper,  6 
Johns.  Ch.  B.,  186,  though  we  have  seen  he  refused  to  interfere 
with  an  execution  in  a  like  case.  Who  ever  heard  of  a  right  of 
action  growing  out  of  an  equity  ?  an  action  of  trespass  like  the 
one  before  us,  or  like  Lewis  v.  Thurberf  Suppose  the  court  had 
not  stopped  the  sheriff  in  SmitK's  case,  would  he  have  been  a  tres- 
passer in  selling  ?  They  said  the  attachment  was  like  an  execu- 
tion ;  yet  in  both  the  leading  cases  upon  execution  before  cited  from 
Doug,  and  Bos.  c&  Pull,  the  court  sanctions  a  sale :  in  the  one 
giving  a  direction  as  to  the  proceeds,  and  in  the  other  refusing  to 
interfere.  In  SmitKs  case,  this  court  mentioned  Fox  v.  Hanbury, 
Cowjp.  445,  449.  But  there  the  whole  reasoning  of  Lord  Mansfield 
and  his  judgment  in  the  case,  and  all  the  authorities  cited  by  him, 
concede  the  power  of  the  sheriff  to  sell,  and  of  the  purchaser  to  tahe 
and  convert  to  his  own  use.  He  admits  this  in  every  shape,  both  at 
law  and  in  equity.  Only  in  the  latter  case  he  says  the  vendee 
takes  as  tenant  in  common,  but  subject  to  an  account.  No  one 
has  denied  that,  since  1776.  It  is  the  law  of  another  court,  where 
a  tenant  in  common  always  holds  subject  to  some  sort  of  account. 
But  his  rights  at  law  are  not  therefore  the  less.  He  may  take  and 
remove  the  goods  and  enjoy  them  exclusively  ;  but  must  account 
for  the  profits.  If  they  are  partnership  goods,  and  that  known  to 
him,  equity  will,  under  circumstances,  also  hold  him  to  account  for 
the  full  value  in  favor  of  partners,  or  through  them,  to  creditors. 

The  attempt  to  enforce  the  equitable  rule  at  law  in  the  form  of 
trespass  or  trover  against  the  sheriff  or  purchaser  lias  failed,  even 
where  the  sheriff  proceeded  under  foreign  attachments,  in  respect 
to  which  the  preference  of  the  joint  creditors  has  been  singularly 
favored.  Sha/ver  v.  White,  before  cited  from  6  Munf.  is  one 
instance.     The  seizure  was  there  under  foreign  attachment  against 
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cue  of  several  partners,  for  his  sole  debt,  on  which  the  cattle  of 
both  partners  were  taken  contrary  to  their  consent,  yet  an  action 
by  both  was  held  not  to  lie.  In  December  term,  1839,  an  action 
of  a  like  character  was  heard  at  the  suit  of  the  partner  not  named 
in  the  foreign  attachment,  and  decided  against  him  by  the  supreme 
court  of  Pennsylvania;  Morgan  v.  Watmcmgh,  5  Whcurton's  R. 
125.  This  case  seems  to  have  been  well  argued,  and  the  doctrine 
in  the  New-England  cases  was  especially  urged  as  giving  counte- 
nance to  the  action.  Thus,  whether  the  action  has  been  brought  by 
both  partners  or  by  one,  it  has  so  far  always  failed.  Authority  and 
principle  are  equally  against  it.  I  do  not  deny  that  there  are 
dicta  which  look  like  a  restraint  on  the  sheriff.  In  Crane  v.  French, 
1  Wendell,  313,  it  was  said  the  sheriff  does  not  deliver  possession. 
"With  deference,  I  do  not  see  that  the  authorities  will  justify  his 
refusal  to  deliver  possession,  either  at  law  or  in  equity,  except  under 
the  sanction  of  some  court  qualified  to  direct  him  in  such  a  course. 
It  is  not  necessary  to  deny  that  this  court  may  do  so  under  special 
circumstances ;  though  the  power  of  this  court,  or  even  of  a  court 
of  equity,  to  interfere  and  stay  execution  till  an  account  shall  be 
taken,  cannot,  I  think,  be  sustained.  It  seems  to  me  that  Chancel- 
lor Kent  was  right  in  the  case  cited  when  he  refused  to  stay  a  sale 
even  in  equity ;  and  that  the  advice  of  the  English  common  pleas 
and  other  courts  should  be  followed  :  that  is,  to  let  the  sheriff  take 
his  course  according  to  his  undoubted  legal  right,  selling  the  goods, 
and  leaving  the  co-partners  and  co-partnership  creditors  to  their  relief 
in  equity.  I  know  that  since  the  cases  of  Doh  v.  Halsey  and  The 
matter  of  Smith  in  16  Johns.  S.  and  Crane  v.  French,  an  impres- 
sion has  prevailed  that  the  sheriff  might  be  controlled  by  a  motion; 
and  that  this  court  might  even  stop  him,  and  order  an  account. 
No  case  in  any  court  has  gone  the  length  of  saying  that ;  but  it 
has  again  and  again  been  denied  ;  and  that  sort  of  relief  has  often 
been  refused.  I  remember  nothing  of  the  practice  of  this  com't ; 
nor  do  I  believe  that  either  justice  or  convenience  calls  for  its 
adoption.  It  seems  to  me  the  English  common  pleas  were  right 
when  they  said  the  conflict  between  suitors  for  joint  and  separate 
debts  can  be  settled  by  chancery  alone.  Creditors  and  partners 
not  before  the  court  must  be  made  parties,  complicated  accounts 
for  years  must  be  settled,  a  large  concern  to  be  wound  up  perhaps. 
This  court  has  neither  the  abstract  power,  the  process,  the  officers, 
24 
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nor  any  of  the  proper  machinery  for  prosecuting  such  a  business. 
How  is  this  court  to  decide  on  motion,  even  whether  there  be  a 
partnership  or  not  ?  Be  this  as  it  may,  however,  and  whether  we 
ought  to  interfere  summarily  or  not,  the  argument  can  have  no 
bearing  in  favor  of  this  novel  remedy  by  trespass  or  trover. 

My  opinion  is  that  a  new  trial  should  be  granted ;  the  costs  to 
abide  the  event. 


SUPREME  COURT. 

Rathbone  v.  Moeeib. 
(9  Abhott,  213.    Decided.  1869.) 

Where  on  appeal  a  party  gives  security,  the  efifect  is  to  stay  further  proceedings 
on  the  judgment,  stopping  the  party  where  he  was  at  the  time  of  giving  the 
security. 

The  case  of  In  the  Matter  of  Berry,  26  Barb.,  55,  fully  sustained. 

Ingeaham,  J.  The  defendant  has  given  the  necessary  security 
on  appeal,  and  has  obtained  an  order  allowing  the  sureties  after 
justification.  He  now  moves  for  an  order  superseding  the  execu- 
tion issued  before  he  appealed,  and  under  which  a  levy  had  been 
made. 

Section  339  of  the  Code,  which  prescribes  the  effect  of  security 
on  appeal,  gives  it  no  other  virtue  than  to  stay  further  proceedings 
on  the  judgment;  it  discharges  or  vacates  nothing,  but  merely 
stops  the  plaintiff  where  he  was  at  the  time  of  giving  the  security, 
leaving  him  in  possession  of  any  rights  or  security  previously 
obtained.  It  gives  the  court  no  authority  to  vacate  any  proceed- 
ing, or  release  any  right  previously  acquired. 

The  same  practice  prevailed  under  the  old  system  (Blamcha/rd 
a.  Myers,  9  Johns.,  66 ;  Kinney  a.  Whitford,  17  II.,  34),  and  it 
was  only  where  the  execution  was  issued  within  the  four  days,  or 
while  the  rule  for  judgment  was  being  perfected,  that  the  court 
could  interfere,  if  the  bail  were  subsequently  put  in.  {JacTcson  a. 
Schcmber,  7  Cow.,  417.)  The  Revised  Statutes  directed  a  stay,  if  the 
execution  were  not  fully  executed ;  and  the  court  refused  to  order 
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the  sheriff  to  proceed  after  bail  wa8  put  in,  but  they  did  not  vacate 
the  levy.  {Ddafield  a.  Sandford,  3  Hill,  473.) 

The  decision  of  the  general  term  of  this  district,  in  the  matter  of 
Berry  (26  Barb.,  55),  settles  the  question  in  this  court.  It  is  there 
held  that  the  security  and  appeal  only  stay  further  proceedings. 
They  do  not  undo  any  thing  already  done.  They  only  stay  an 
execution  if  it  have  not  issued,  so  that  if  the  execution  were  issued, 
and  a  levy  made,  the  sale  was  stayed,  but  the  levy  was  not  inter- 
fered with.  The  rule  as  laid  down  in  these  cases  may  be  a  hard 
one  to  a  debtor  who  has  given  ample  security,  but  I  have  no 
authority  to  change  it. 

Motion  denied. 


SUPEEME  COUET. 

Cook  v.  Staats. 
(18  Barl.,  407.    Decided  1854.) 

The  venue  is  an  essential  part  of  an  affidavit;  and  is  prima  facie  evidence  of  the 

place  where  the  affidavit  was  taken. 
An  affidavit  without  a  venue  is  a  nullit}',  although  sworn  to  before  an   officer 

whose  residence  is  mentioned  in  the  jurat. 

E.  P.  Chapin,  for  the  plaintiff  in  error. 

U.  Seymour,  for  the  defendant  in  error. 

By  the  Cowrt,  Maevin,  P.  J.  In  August,  1853,  Mrs.  Staats,  the 
landlord,  made  an  affidavit  for  the  purpose  of  commencing  proceed- 
ings to  remove  Cook,  her  tenant,  upon  the  ground  that  he  held  over 
without  permission  after  rent  was  due  and  unpaid.  In  her  affidavit  the 
words  with  permission  were  used,  instead  of  without  permission. 
The  summons  issued  by  the  justice  was  in  proper  form,  reciting  that 
Mrs.  Staats  had  made  oath  that  Cook  continued  in  possession  with- 
out the  permission  of  the  landlord,  &c.  Cook  was  removed.  In 
December,  1863,  Cook  made  application  for  a  certiorari,  which  was 
granted,  upon  an  affidavit  made  by  him.    In  this  affidavit  there 
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was  no  vemie.  The  jurat  was,  "  Sworn  before  me,  this  7th  day  of 
Nov.  1853,  Geo.  B.  Ketchum,  Com'r  of  Deeds  for  the  city  of 
Buffalo. "  The  affidavit  was  signed  by  Cook  with  his  cross ;  his 
name  being  written  by  some  other  person.  It  is  now  objected  by 
the  defendant  in  error  that  the  affidavit  was  insufficient,  as  it  con- 
tains no  venue,  and  also  because  it  does  not  appear  in  the  jurat 
that  the  affidavit  was  read  to  Cook,  or  its  contents  explained,  as 
should  have  been  done  ;  he  being  an  illiterate  person,  &c. 

The  error,  in  lasing  the  word  with  instead  of  without,  in  the. 
affidavit  of  Mrs.  Staats,  was,  I  have  no  doubt,  a  mere  clerical  error ; 
but  I  am  not  prepared  to  say  that  we  should  disregard  it,  or  that  we 
could  treat  the  affidavit  as  sufficient.  It  does  not  appear  that  Cook 
has  been  prejudiced  by  the  error,  or  that  he  took  the  objection. 
The  certiora/ri'Vfas  not  applied  for  until  about  four  months  after 
the  proceedings  before  the  justice.  Under  the  circumstances  I 
think  that  Cook's  proceedings  should  be  strictly  correct.  And  in 
my  opinion  the  affidavit  upon  which  the  certiorari  was  granted  is 
not  sufficient.  Affidavits  should,  by  the  universal  practice,  contain 
a.  vetiue  j  and  it  is  said  to  bean  essential  part  of  an  affidavit.  (1 
Bark  Gh.  Prao.  601.  6  How.  Pt.  Rep.  394.)  It  is  important  that 
it  should  indicate  the  county  in  which  it  was  taken,  in  reference 
to  a  prosecution  for  perjury ;  and  the  venue  in  an  affidavit  is  prima 
facie  evidence  of  the  place  where  it  was  taken.  An  affidavit  with 
one  county  as  a  venue,  swoi'n  to  before  an  officer  in  another  county, 
having  authority  to  take  affidavits  in  his  county,  cannot  be  read. 
{See  2  How.  Pr.  Hep.  86,  127,  181.)  And  see  6  How.  Pr.  Rep. 
394,  where  it  was  held  that  an  affidavit  without  a  venue,  taken 
before  a  commissioner  of  deeds,  whose  residence  is  not  mentioned, 
is  a  nullity.  In  the  present  case,  the  commissioner  states  that  he 
is  commissioner  of  deeds  of  the  city  of  Buffalo  ;  but  this  does  not 
obviate  the  difficulty. 

I  think  the  certiorari  should  be  quashed  or  superseded. 

Ordered  accordingly. 
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SUPEEME  COUET. 

Yan  Loan  v.  Kline. 
(10  Jo/m.,  129.    Decided  1813.) 

An  attachment  issued  by  a  justice,  under  the  act,  (Sess.  31,  c.  304,  s.  31  [3  Rev. 
Stat.  230,] ),  at  the  instance  of  a  bona  fide  creditor,  and  in  a  case  warranted  by 
law,  creates  a  lien  upon  the  goods  attached,  not  only  against  the  acts  of  the 
.  debtor  himself,  but  against  a  subsequent  attachment  or  execution  of  any  other 
creditor ;  but  the  lien  will  be  lost  if  the  creditor  does  not  prosecute  his  suit  to 
judgment  with  all  due  diligence. 

This  was  an  action  of  trover.  At  the  trial,  the  plaintiff  proved 
his  property  in  the  goods,  and  a  demand  and  refusal  of  them.  It 
was  admitted  that  on  the  8th  October,  1811,  a  judgment  was 
entered  up  and  docketed,  by  virtue  of  a  warrant  of  attorney,  on  a 
bond,  against  one  Eaton,  at  the  suit  of  T.  Croswell ;  on  which 
judgment  &fi.fa.  was  issued,  tested  the  18th  August,  1811,  which 
was  delivered  to  the  plaintiff  as  sheriff  of  the  county  of  Greene,  on 
the  11th  October,  1811.  It  was  proved  that  the  plaintiff  on  the 
day  he  received  the  execution,  went  to  the  house  of  Eaton,  and 
found  the  property  in  question  locked  up  in  a  room,  the  key  of 
which  was  in  possession  of  a  constable,  who  had  attached  the  goods 
of  Eaton,  prior  to  the  delivery  of  the  execution  to  the  plaintiff, 
by  virtue  of  an  attachment  issued  pursuant  to  an  act  of  1808 
(Sess.  31,  c.  204,  s.  21,  [2  Eev.  Stat.  230,])  by  a  justice;  and  that 
judgment  was  entered  up  on  the  attachment,  the  6th  October, 
1811 ;  and  the  property  was  sold  by  the  constable  on  execution, 
subsequent  to  the  delivery  of  the  Jl.  fa.  to  the  sheriff,  who  forbade 
the  sale  by  the  constable,  and  claimed  the  property  under  the  exe- 
cution held  by  him.  It  appeared  that  the  property  was  sold  by 
the  constable  as  well  on  the  execution  issued  on  the  judgment  on 
the  attachment,  as  under  other  executions  in  his  hands,  being  more 
than  thirty ;  and  the  defendant  purchased  the  property  in  question 
under  such  sale  by  the  constable. 


Per  Curiam.  The  attachment  issued  under  the  act  of  1808 
(Sess.  31,  c.  204,  2  Eev.  Stat.  230),  and  was  duly  served  not  only 
before  the  execution  under  which  the  plaintiff  acted,  but  prior  to 
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the  judgment  on  which  it  issued.  The  act  directs  the  constable 
serving  the  attachment,  to  take  and  safel/y  Tceep  the  goods,  to  sat- 
isfy such  judgment  as  may  be  rendered  in  favor  of  the  creditor, 
and  to  remove  the  goods,  on  receiving  security,  that  they  shall  be 
produced  to  satisfy  any  execution  which  may  be  issued  on  such 
judgment.  The  service  of  the  attachment  seems,  then,  to  place 
the  goods  in  the  custody  of  the  law,  or,  at  least,  to  create  a  valid 
lien  which  the  subsequent  execution  in  another  suit  cannot  remove. 
If  the  attachment  has  not  this  effect,  what  is  to  become  of  the  secu- 
rity which  the  constable  is  to  take  ?  and  shall  the  bond  be  deemed 
forfeited  when  the  law  permits  an  execution  in  another  case,  and 
without  any  pretension  to  priority,  to  seize  and  appropriate  the 
goods  ?  If  the  service  of  the  attachment  be  not  a  lien,  the  pro- 
ceeding is  useless,  for  it  may,  at  any  time,  be  defeated  by  the 
debtor,  by  confession  of  judgment  to  another  creditor ;  and  it 
would  be  the  greatest  injustice  to  enforce  the  forfeiture  of  the  bond 
when  the  law  permits  the  property  to  be  seized  in  the  hands  of  the 
security.  The  test  of  the  execution,  though  prior  to  the  attach- 
ment, cannot  make  that  process  overreach  and  defeat  the  attach- 
ment by  relation  ;  for  a  fiction  cannot  take  away  a  vested  right. 
Nor  can  the  public  suffer  any  inconvenience  from  the  binding 
effect  of  the  attachment ;  for  the  attachment  is  to  be  returned  to 
the  justice  as  speedily  as  a  summons,  and  the  justice  is  then  to 
proceed  immediately  in  the  cause,  in  like  manner  as  if  a  summons 
had  been  personally  served  on  the  defendant. 

It  accordingly  appears  to  us  to  be  the  true  construction  of  the 
act,  that  the  attachment,  if  issued  at  the  instance  of  a  bona  fide 
creditor,  and  in  a  case  warranted  by  law,  creates  a  lien  upon  the 
goods,  not  only  against  the  acts  of  the  debtor  himself,  but  against 
the  subsequent  attachment  or  the  subsequent  execution  of  any 
other  creditor.  This  lien  is  no  doubt  temporary,  and  will  expire 
if  the  creditor  does  not  prosecute  his  suit  to  judgment  and  execu- 
tion with  all  due  diligence.  In  Connecticut,  an  attachment  cannot 
hold  the  property  for  more  than  sixty  days  after  the  judgment. 
Buel  V.  Metcalf,  Kirby,  40. 

Judgment  for  the  defendant. 
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SUPREME  COURT. 

Otis  v.  Jones. 
(21  We7id.,39L     Decided  1839.) 

Where  a  suit  was  commenced  by  attachment  and  property  seized,  and  afterwards 
the  suit  was  discontinued  but  the  property  retained  by  the  plaintiff,  it  was  held 
to  be  a  conversion  and  a  right  of  action  in  tort  by  the  owner  of  the  property 
was  complete  and  a  recovery  could  be  had  for  the  full  value  of  the  property 
seized,  notwithstanding  it  had  been  levied  upon  and  sold  by  virtue  of  a  valid 
judgment  and  execution. 

A  tender  is  not  a  bar  for  a  tort,  nor  will  it  take  away  the  right  of  action  for  full 
compensation  in  damages;  under  the  legal  sale,  the  defendant  stands  in  no 
better  position  than  it  he  had  offered  to  restore  the  property. 

A.  G.  Scmd,  for  the  plaintiff. 

G.  A.  Simmons,  for  the  defendant. 

£y  the  Court,  Bkonson,  J.  Assuming  that  the  first  and  second 
attachments  were  both  regular,  still  the  sale  of  the  horses  in  June, 
on  an  execution  in  favor  of  Jones,  when  there  was  no  judgment  to 
support  the  execution,  was  clearly  wrongful,  and  a  conversion  of 
the  property.  Reynolds  v.  SAuler,  5  Cowen,  323.  And  besides, 
Jones  was  himself  the  purchaser  at  the  sale,  and  held  the  horses 
about  three  months  under  this  void  title.  It  is  impossible  to  deny 
that  there  was  a  conversion.     Indeed  it  was  so  ruled  at  the  circuit. 

But  the  judge  held  that  the  second  sale,  which  took  place  in 
September,  and  on  the  execution  in  favor  of  Farnum,  was  legal ; 
that  the  effect  of  the  sale  was  in  mitigation  of  damages,  and  that 
the  plaintiff  was  only  entitled  to  a  verdict  for  the  nominal  sum  of 
six  cents. 

Assuming  what  we  do  not  intend  to  decide,  that  the  justice 
had  in  this  case  the  power  to  amend  his  docket  and  issue  a  new 
execution,  and  that  the  second  sale  was  consequently  legal,  still  I 
think  the  plaintiff  has  a  right  to  complain  of  the  rule  of  damages^ 
He  had  been  wrongfully  deprived  of  his  property  in  June  —  his 
riglit  of  action  was  then  complete,  and  had  the  suit  been  brought 
at  any  time  within  the  three  months  which  elapsed  before  the  sec- 
ond sale,  it  is  admitted  that  he  would  have  been  entitled  to  recover 
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the  full  value  of  the  property.  How  has  he  lost  that  right  ?  The 
statute  of  limitations  has  not  run,  nor  has  the  plaintiff  done  any  act 
whatever  to  bar  or  prejudice  his  claim.  How  then  has  he  lost 
everything  but  the  mere  form  of  a  remedy?  The  argument  is, 
that  by  the  second  sale,  on  legal  process,  the  property  has  in  effect 
been  applied  to  the  plaintiff's  use,  and  therefore  he  ought  only  to 
recover  nominal  damages.  The  answer  is,  that  a  wrong-doer  can- 
not discharge  himself  by  any  act  of  his  own,  without  the  assent  of 
the  injured  party. 

But  suppose  there  was  no  tort  in  the  case,  and  the  question  arose 
in  an  action  of  assumpsit.  Although  by  means  of  the  second  sale 
the  sum  of  $36,  for  which  the  property  was  struck  off,  may  have 
been  applied  to  the  plaintiff's  use,  by  way  of  satisfying  so  much  of 
his  debt,  yet  as  that  benefit  was  conferred  without  request,  it  would 
create  no  legal  obligation  on  the  part  of  the  plaintiff  to  refund,  or 
in  any  other  way  account  for  the  money.  Bartholomew  v.  Jack- 
son, 20  Johns.  R.  28.  If  the  defendant  could  not  in  an  action 
recover  the  value  of  a  benefit  thus  conferred  on  the  plaintiff,  he 
cannot  do  the  same  thing  in  another  form,  as  by  setting  it  off  or 
using  it  by  way  of  satisfaction  in  an  action  brought  against  him  by 
the  plaintiff.  If  this  could  not  be  done  in  assumpsit,  it  surely 
cannot  be  allowed  in  an  action  of  trover. 

By  procuring  a  sale  on  legal  process,  the  defendant  cannot  be 
better  off  than  he  would  be  if  he  had  offered  to  restore  the  property 
to  the  plaintiff.  And  yet  no  tender  will,  at  the  common  law, 
either  bar  an  action  for  a  tort,  or  take  away  the  right  to  full  com- 
pensation in  damages.  The  case  of  Haywardv.  Seaward,  1  Moore 
(&  Scott,  459,  does  not  proceed  on  the  ground  that  a  tort  can  be 
cured  by  a  tender  without  acceptance,  but  on  the  ground  that  there 
had  been  no  conversion  of  the  property.  In  the  case  of  Hanmer 
V.  Wilsey,  17  Wend.  91,  we  had  occasion  to  consider  the  effect, 
both  of  an  offer  to  restore  property  which  had  been  wrongfully 
taken,  and  of  a  subsequent  sale  of  the  property  on  legal  process 
against  the  owner.  We  came  to  the  conclusion  that  neither  the 
tender  nor  the  subsequent  sale  could  in  any  way  affect  the  remedy 
of  the  party  whose  property  had  been  tortiously  taken.  It  is  true, 
that  the  owner  in  that  case  had  commenced  an  action  for  the  injury 
before  either  the  tender  or  the  sale  was  made.  But  that  cannot 
alter  the  principle.     We  think  the  case  of  Hanmer  v.  Wilsey,  was 
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rightly  determined,  and  that  it  is  decisive  of  the  point  under  con- 
sideration. 

Had  there  been  a  sale  before  suit  brought,  on  legal  process 
against  the  plaintiff  in  favor  of  some  person  other  than  the  wrong- 
doer, that  would  have  presented  a  question  which  we  are  not  now 
called  upon  to  decide.  Irish  v.  Cloyes,  8  Vermont  R.  30.  In  this 
case  although  Farnum  was  the  nominal  plaintiff  in  the  second  exe- 
cution, the  defendant  Jones  was  the  real  party.  He  owned  the 
debt,  and  procured  the  rendition  of  the  judgment  on  which  the 
execution  issued. 

New  trial  granted. 


SUPEEME  COUET. 

Baenajed  and   othees  v.  Yiele  and  another. 
(21  Wend.,  88.    Decided  1839.) 

M.  T.  Reynolds,  for  the  defendants. 

S.  Stevens,  for  the  plaintiffs. 

By  the  Court,  Nelson,  Ch.  J.  The  demurer  is  well  taken. 
The  statutes  prescribe  the  terms  of  the  condition  of  the  bail  bond, 
and  it  must  be  complied  with.  It  differs  from  the  old  statute, 
1  E.  L.  423,  §  13.  Although  the  terms  prescribed  in  the  new, 
were  before,  according  to  the  practice  of  the  court,  necessarily  to 
be  complied  with  in  performing  the  condition  of  the  old  bond,  and 
therefore  the  old  and  new  conditions  would  seem  to  be  in  legal 
effect  the  same,  still  the  terms  are  now,  by  the  statute,  to  be 
expressed  in  the  condition.  The  legislature  may  have  thought 
this  useful,  as  advising  the  parties  distinctly  what  is  essential 
to  performance — an  idea  suggested  by  the  revisers,  and  which 
doubtless  led  to  the  change. 

"We  may  regret  the  departure  from  a  form  and  usage  which  had 
60  long  been  in  existence,  for  the  attainment  of  so  unimportant  an 
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object,  but  this  aflfords  no  ground  for  disregarding  a  positive  enact- 
ment. Besides,  another  section  of  the  revised  statutes,  2  E.  S. 
286,  §  59,  is  very  explicit,  that  no  sheriff  or  other  officer  shall  take 
any  bond,  &c.  by  color  of  his  office,  or  in  any  other  manner  than 
such  as  are  provided  by  law ;  and  if  he  does,  it  is  declared  that 
the  bond  shall  be  void. 
Judgment  for  defendants. 


SUPKEME  COUET. 

CoLVm  V.  MOEGAN. 

(1  Johns.  Cases,  415.     Decided  1800.) 

A  member  of  assembly  is  not  entitled  to  his  privilege  after  he  has  reached  home 
though  within  the  fourteen  days. 

The  defendant  in  this  cause  moved  to  be  discharged  from  the 
arrest,  on  the  ground  that,  being  a  member  of  the  assembly,  he 
was  arrested  within  fourteen  days  after  leaving  the  legislature ; 
but  he  did  not  state  whether  he  had  reached  his  home  or  not,  at 
the  time  of  the  arrest. 

Per  Curiam.  If  the  defendant  arrived  at  his  home  within  the 
fourteen  days,  and  before  the  arrest,  the  reason  of  his  privilege, 
and,  of  course,  the  privilege  itself  ceased.  (Eev.  Laws  of  N.  Y. 
vol.  1,  p.  133.)  As  the  defendant  does  not  state  where  he  was  at 
the  time  he  was  arrested,  the  motion  must  be  denied,  with  costs. 

Eule  refused. 
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SUPEEIOR  COURT,  NEW  YORK. 

John  Kuhlman  v.  John  Oesee,  Sheriff. 
(5  Buer,  242.    Decided  1856.) 

The  responsibility  of  a  sheriff  is  the  same  in  acting  under  an  attachment,  as  in 
acting  under  an  execution. 

By  the  Court,  Duee,  J.  *****  * 

******  **  *** 

No  one  can  doubt,  that  the  sheriff,  in  proceeding  under  an 
attachment,  acts  just  as  certainly  at  his  own  peril,  in  applying  the 
process  to  the  property  described,  as  in  proceeding  under  a  final 
execution.  When  he  seizes  and  removes  the  property  of  A.,  under 
an  execution  against  B.,  he  is  liable  as  a  trespasser.  He  is  just  as 
liable,  when  he  commits  the  same  mistake  and  wrong  in  acting 
under  an  attachment,  and  it  is  this  mistake  and  wrong  that  the 
defendant  appears  to  have  committed,  through  his  deputies,  in  the 
case  before  us. 


SUPREME  COURT. 

Glovee  v.  Whittenhall. 

(6  Rill,  597.     Decided  1844.) 

An  oflBcer  has  no  right  to  breals;  the  outer  door  of  a  man's  dwelling  house  for  the 
purpose  of  serving  civil  process  in  the  first  instance,  whether  the  process  be 
against  his  person  or  property    Per  Branson,  J. 

But  where  the  execution  of  the  process  has  been  properly  commenced,  the  officer 
may  afterwards  break  the  outer  door,  if  necessary,  for  the  purpose  of  continu- 
ing and  completing  the  performance  of  his  duty. 

After  a  levy  upon  goods  in  a  dwelling  house  by  virtue  of  a  fi.  fa.  against  the 
owner,  the  officer  went  away  before  completing  his  inventory.  He  returned 
the  next  day  in  order  to  resume  his  control  over  the  goods,  but  was  refused 
admittance  ;  whereupon  he  forced  an  entrance  through  one  of  the  outer  doors. 
Held,  that  the  entry  was  lawful. 

neld  further,  that  though  the  defendant  in  the  fi.  fa.,  intermediate  the  levy  and 
the  forcible  entry,  served  the  officer  with  a  judge's  order  staying  aU  proceedings 
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upon  the  writ,  preparatory  to  a  motion  for  setting  it  aside,  this  only  operated 
to  suspend  the  power  of  sale,  hut  did  not  affect  the  officer's  right  to  enter  for 
the  purpose  mentioned. 


Teespass  quare  domum  fregit,  tried  before  Monell,  C.  Judge, 
at  the  Chenango  circuit  in  January,  1843.  The  ease  was  this: 
The  defendant  was  a  deputy  sheriff,  and  had  a  fieri  facias  against 
the  plaintiff  at  the  suit  of  one  Carley,  for  $1,709.83.  In  the  even- 
ing of  the  25th  of  December,  1840,  after  having  that  day  levied 
upon  some  property  on  the  farm,  the  defendant  entered  the  plain- 
tiff's dwelling  house,  with  permission,  and  then,  as  he  attempted 
to  prove  on  the  trial,  made  a  levy  upon  the  goods  in  the  house,  and 
the  same  evening,  after  he  left  the  house,  commenced  making  an 
inventory  thereof.  As  to  whether  there  was  a  levy  upon  the  goods 
in  the  house  on  the  25th  of  December,  the  evidence  was  conflicting. 
On  the  morning  of  the  26th  of  December,  the  plaintiff  procured 
and  served  upon  the  defendant  a  judge's  order  to  stay  all  proceed- 
ings on  the  execution  until  the  next  special  term,  with  a  view  to  a 
motion  to  set  aside  the  execution,  of  which  due  notice  was  given. 
After  the  service  of  the  order,  and  after  being  advised  by  counsel 
that  he  had  a  right  so  to  do,  the  defendant  went  to  the  plaintiff's 
house  for  the  purpose  of  completing  the  levy  upon  the  goods  in 
the  house,  and  making  a  full  inventory  of  the  same.  On  his  way 
to  the  house,  he  was  forbidden  by  the  plaintiff  to  enter  it ;  but  the 
defendant  proceeded,  and  finding  the  outer  doors  of  the  house 
fastened,  he  demanded  admittance,  which  was  refused  by  the 
plaintiff's  wife.  The  defendant  thereupon  forced  open  one  of  the 
outer  doors,  entered,  and  completed  a  levy  upon,  and  made  a  full 
inventory  of,  the  goods  in  the  house.  For  this  entry  the  action 
was  brought.  The  judge  charged  the  jury,  in  substance,  that 
assuming  there  was  a  levy  upon  the  goods  in  the  house  on  the  25th 
of  December,  still  the  defendant  was  a  trespasser  for  the  forcible 
entry  on  the  26th  to  complete  the  inventory.  The  jury  found  a 
verdict  for  the  plaintiff,  with  fifty-one  dollars  damages ;  and  the 
defendant  now  moved  for  a  new  trial  on  a  case. 

li.  Vanderlyn,  for  the  defendant. 

James  Olapp,  for  the  plaintiff. 
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By  the  Court,  Beonson,  J.     It  is  not  improbable  that  the  jury 
would  have  found  there  was  no  levy  upon  the  goods  in  the  house 
on  the  twenty-fifth  of  December,  if  the  cause  had  been  made  to 
turn  on  that  question.     But  as  the  judge  assumed  that  there  was  a 
levy  on  that  day,  and   ruled   against   the  defendant  on   another 
ground,  we  cannot  avoid  passing  upon  the  questions  of  law  which 
are  presented  by  the  charge.     And  I  take  the  rule  to  be,  that  for 
the  purpose  of  serving  civil  process  in  the  first  instance,  whether 
against  the  person  or  the  goods  of  the  defendant  in  the  process, 
the  officer  cannot  justify  the  breaking  of  the  outward  door  of  the 
defendant's  dwelling-house.     But  where  the  execution  of  the  process 
has  heen  properly  commenced,  t^he  officer  may  afterwards  break  the 
outward  door,  if  necessary,  for  the  purpose  of  continuing  and  com- 
pleting the  execution.     This  distinction  is  fully  sustained  by  the 
authorities  cited  at  the  bar ;  to  which  others  might  be  added  if  it  were 
necessary.     If  the  defendant,  after  an  arrest,  escape  and  take  shelter 
in  his  dwelling  house,  the  officer  may  pursue,  and  if  he  cannot  other- 
wise gain  admission,  may  break  the  house  for  the  purpose  of  making 
recaption.     And  the  principle  is  the  same  where  the  officer  has 
made  a  levy  upon  goods.     If  the  defendant  has  afterwards  shut 
them  up  in  his  dwelling,  and  the  officer  cannot  gain  admittance 
upon  a  reasonable  demand,  he  may  force  the  doors  for  the  purpose 
of  regaining  his  possession  and  legal  control  over  the  property.     A 
different  rule  would  put  the  officer  in  a  most  perilous  condition. 
By  the  original  levy,  he  makes  himself  answerable  to  the  creditor 
for  the  goods,  or  for  so  much  of  them  as  will  be  sufficient  to  satisfy 
the  debt ;  and  if  his  control  over  the  property  is  made  to  depend 
on  the  will  of  the  debtor,  it  is  easy  to  see  that  the  goods  may  be 
wasted  or  destroyed,  and  yet  the  officer  be  charged  with  the  pay- 
ment of  the  debt.     When  a  levy  has  been  duly  made,  the  property 
is  in  the  custody  of  the  law,  and  the  officer  may  do  whatever  is 
necessary  for  the  purpose  of  maintaining  his  legal  control  over  it. 
As  the  officer  did  not  remove  the  goods,  the  case  has  been 
likened  to  the  suffering  of  a  voluntary  escape  after  an  arrest  upon 
process  against  the  body.     But  it  is  not  unusual  in  this  state,  after 
a  levy  upon  goods,  to  leave  them  in  the  possession  of  the  debtor, 
either  with  or  without  a  receiptor.     It  is  an  act  of  kindness  toward 
the  debtor,  which,  although  it  may  render  the  officer  answerable 
to  the  creditor,  or  involve  him  in  difficulty  with  third  persons. 
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does  not  amount  to  the  abandonment  of  the  levy  so  far  as  the 
debtor  himself  is  concerned.  As  to  him,  the  property  is  still  in 
the  custody  of  the  law,  and  the  officer  may  come  again  at  pleasure 
to  complete  the  execution  of  the  process. 

The  only  remaining  question  arises  upon  the  judge's  order. 
Although  the  terms  were,  that  "all  proceedings"  upon  the  execu- 
tion should  be  stayed,  in  legal  effect  it  only  stayed  a  sale  of  the 
goods  until  the  motion  should  be  disposed  of.  If  there  had  been 
no  prior  levy,  the  order  might  have  prevented  the  making  of  one. 
But  here  there  had  been  a  prior  levy.  The  officer  had  already 
become  answerable  to  the  creditor  for  the  safe  keeping  of  the  goods ; 
and  it  would  be  a  most  unreasonable  construction  of  the  order  to 
say,  that  it  tied  the  sheriff's  hands  so  that  he  could  not  take  care 
of  the  property  until  it  should  be  decided  whether  he  was  to  sell 
or  not.  It  would  put  it  in  the  power  of  the  debtor  to  waste  or 
dispose  of  the  goods,  leaving  the  sheriff  answerable  to  the  creditor 
for  their  value.  These  orders  made  in  general  terms  must  be 
construed  with  reference  to  the  object  for  which  they  were  granted  ; 
otherwise  great  injustice  will  be  done.  It  is  not  unusual  to  see  an 
order  that  all  proceedings  on  the  part  of  the  plaintiff,  without  any 
qualification,  be  stayed  until  the  defendant  can  make  some  motion. 
Should  such  an  order  be  taken  literally,  it  would  prevent  the 
plaintiff  from  preparing  papers,  or  employing  counsel  to  oppose 
the  motion.  In  the  case  at  bar,  the  judge  could  have  intended  no 
more  than  to  stay  a  sale  on  the  execution  until  the  defendant 
should  be  heard  on  his  motion  to  set  aside  the  process ;  and  the 
sheriff  might  well  re-enter  the  house  for  the  purpose  of  completing 
the  inventory,  and  doing  whatever  else  might  be  necessary  for  the 
safe  keeping  of  the  goods  until  the  motion  should  be  determined. 

New  trial  granted. 
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SUPREME  COUET. 

Randall  v.  Ceandall. 
(6  Bill,  342.    Decided  1844.) 

Though  a  justice's  ■warrant  be  served  while  a  defendant  is  attending  court  as  a 
suitor  upon  other  process,  he  must  avail  himself  of  his  privilege  from  arrest 
before  pleading  in  bar;  for  such  plea  admits  that  he  is  properly  in  court. 
************** 

H.  Jhidson,  for  the  plaintiff  in  error. 

A.  L.  Pritchard,  for  the  defendant  in  error. 

By  the  Court,  Beonson,  J.  If  a  justice  of  the  peace  can  dis- 
charge, on  motion,  a  defendant  who  has  been  arrested  while  tem- 
porarily privileged,  which  is  very  questionable  {see  Shannon  v. 
Gomstock,  21  Wend.,  457),  still  the  motion  here  came  too  late. 
By  pleading  in  bar,  the  defendant  admitted,  for  all  the  purposes  of 
the  action,  that  he  was  properly  in  court.  {See  Malone  v.  Gla/rk, 
2  Rill  657.)  The  motion  should  have  been  made  before  pleading. 
The  defendant  complains  that  he  was  without  counsel  when  arrested 
and  taken  before  the  justice,  and  did  not  know  how  to  claim  his 
legal  rights.  But  his  ignorance  of  the  law  cannot  avail.  He 
should  have  pleaded  his  privilege  in  abatement,  or  moved  for  a  dis- 
charge, instead  of  pleading  in  bar  of  the  action. 
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SUPREME  COURT. 
Warner  and  others  v.  Racey. 
(20  John.,  73.     Decided  1822.) 

The  bond  taken  from  a  constable,  with  sureties,  under  the  act  (3  N.  R.  L.,  126, 
sess.  36,  ch.  35),  should  be  made  to  the  people  of  the  State  of  New  YorJc. 

Though  a  constable  neglects  to  return  an  execution  for  above  thirty  days,  it  is  no 
breach  of  the  condition  of  a  bond  taken  pursuant  to  the  statute,  unless  money 
has  come  to  his  hands,  on  account  of  such  execution,  which  he  has  neglected 
or  refused  to  pay  over. 

In  error  on  certiorari  to  a  justice's  court. 

Racey  sued  the  plaintiffs  in  error  before  a  justice,  on  a  bond 
given  by  "Warner,  as  constable,  and  M'Kenney  and  Sturges,  the 
other  plaintiffs  in  error,  as  his  sureties.  The  defendants  below 
pleaded  the  general  issue.  On  the  trial,  the  plaintiff  below  proved 
that  an  execution  had  been  delivered  to  Warner,  as  constable, 
which  he  had  neglected  to  return,  for  upwards  of  thirty  days.  He 
then  proved  the  execution  of  the  bond  by  all  the  defendants  below, 
"  to  the  people  of  Niagara  county,"  conditioned  for  the  payment  of 
"  all  sums  of  money  which  shall  come  into  the  said  Warner's  hands 
for  collection  by  way  of  execution."  The  bond,  as  directed  to  be 
taken  by  the  statute  (2  N.  R.  L.  126,  sess.  36,  ch.  35),  is,  "  to  pay 
to  each  and  every  person  such  sum  of  money  as  the  said  constable 
shall  become  liable  to  pay,  for  or  on  account  of  any  execution 
which  shall  be  delivered  to  such  constable  for  collection."  It  was 
proved  that,  in  fact,  no  money  was  collected  on  the  execution  ;  but 
that  the  constable  took  the  body  of  the  debtor,  &c.  But  the  jury 
found  a  verdict  for  the  plaintiff  below,  on  which  the  justice  gave 
judgment. 

Per  Curiam.  The  bond  is  not  according  to  the  statute ;  and, 
if  it  were,  there  is  no  evidence  of  any  breach,  for  no  money  has 
come  to  the  hands  of  the  constable,  &c.  Though  the  statute  is 
silent  in  that  particular,  yet  we  think  the  bond  should  be  made 
to  the  people  of  the  State  of  Nexo  York.  The  judgment  must  be 
reversed. 

Judgment  reversed. 
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SUPREME  COUET. 

Wheelee  v.  New  Yoek  and  Haelem  E.  E.  Co. 
(24  Bari.,  414.     Bedded  1857.) 

The  return  of  a  constable,  certifying  the  time  and  manner  of  his  serving  a  sum- 
mons upon  the  defendant,  is  presumptive  evidence  of  what  it  states.  If  it 
appears  from  that  return  that  the  process  has  been  regularly  served,  and  noth- 
ing is  shown,  or  offered  to  be  shown  to  the  contrary,  the  justice  is  authorized 
to  proceed  in  the  action  ;  and  his  judgment,  if  otherwise  regular,  cannot  be 
controverted  in  the  same,  or  a  collateral  suit. 

Where  the  statute  designates  one  or  more  officers  of  a  corporation  upon  whom 
process  against  it  may  be  served,  the  return  of  the  constable  is,  in  like  manner, 
evidence  as  to  the  official  character  of  the  person  served  with  such  process, 
and  of  the  facts  which  justify  such  service. 

If  the  defendant  appears  in  season  he  can  raise  and  avail  himself  of  the  objec- 
tion that  the  primary  process  had  not  been  served  upon  him  in  such  a  manner 
as  to  confer  jurisdiction  upon  the  magistrate. 

£.  G.  Dorr,  for  the  appellants. 

S.   Wodell,  for  the  respondent. 

S.  B.  Steong,  J.  The  return  of  a  constable  certifying  the  time 
and  manner  of  his  serving  a  summons  upon  the  defendant,  is 
undoubtedly  presumptive  evidence  of  what  it  states.  If  it  appears 
from  that  return  that  the  process  has  been  regularly  served,  and 
nothing  is  shown  or  offered  to  be  shown  to  the  contrary,  the  jus- 
tice is  authorized  to  proceed  in  the  action,  and  his  judgment,  if 
otherwise  regular,  cannot  be  controverted  in  the  same  or  a  collate- 
ral suit.  When  the  statute  designates  one  or  more  oiEcers  of  a 
corporation  upon  whom  process  against  it  may  be  served,  I  am 
inclined  to  think  that  the  return  of  the  constable  is  iu  like  man- 
ner evidence  as  to  the  ofiBcial  character  of  the  person  served  with 
such  process,  and  of  the  facts  which  justify  such  service.  This 
principle  seems  to  be  necessary  in  the  administration  of  justice,  as 
the  magistrate  could  not  otherwise  be  protected  when  the  ofBcer 
should  make  a  false  return  in  a  jurisdictional  particular.  But  it 
seems  to  me  that  the  reason  (the  inability  to  obtain  information 
upon  the  subject  of  the  return)  is  inapplicable  when  the  defend- 
ant appears  in  season  and  offers  to  prove  that  the  process  has  not 
25 
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been  legally  or  at  all  served  upon  him.  Then  the  justice  is,  or 
may  be  apprised,  at  once,  that  he  ought  not  to  entertain  jurisdic- 
tion over  the  defendants ;  for,  in  truth,  no  action  should  (or,  but  for 
the  reason  which  I  have  mentioned,  could  in  any  case)  be  sustained 
against  one  who  had  received  no  legal  notice  of  its  institution  or 
pendency.  I  am  not  aware  of  any  case  where  it  has  been  decided 
that  a  defendant  who  appeared  in  season  could  not  raise  and  avail 
himself  of  the  objection  that  the  primary  process  had  not  been 
served  in  such  a  manner  as  to  confer  jurisdiction  upon  the  magis- 
trate. In  this  case  I  think  that  the  defendant  should  have  been 
permitted  to  show  that  the  service  upon  the  freight  agent  of  the 
company  was  unauthorized  by  the  statute,  as  there  was  a  resident 
director  in  the  county. 

The  declarations  of  the  engineer,  at  a  time  subsequent  to  the 
accident,  were  not  legitimate  evidence  against  the  company,  and 
should  not  have  been  received.  True,  they  had  no  bearing  upon 
the  only  point  in  controversy — the  sufficiency  of  the  service — but 
they  had  a  tendency  to  show  negligence,  and  may  have  misled  the 
jury.  Indeed  it  is  probable  that  such  evidence  induced  the  jury 
to  decide  the  action  upon  a  point  foreign  to  the  case,  as  the  weight 
of  evidence  upon  the  point  actually  involved  was  in  favor  of  the 
defendant. 

The  judgment  of  the  justice  and  of  the  county  court,  should  be 
reversed.  ' 

Emott,  J.,  concurred. 

BiEDSETE,  J.  The  statute  respecting  the  commencement  of  suits 
in  justice's  courts  (2  E.  S.  228,  §  13-16),  and  the  summons  issued 
in  pursuance  thereof,  make  it  the  legal  duty  of  the  constable  to 
serve  the  process,  in  a  certain  manner,  and  to  return,  thereon, 
in  writing,  the  time  and  manner  in  which  he  executed  the 
same.  Upon  a  familiar  principle,  whatever  he  does  and  certifies 
in  the  performance  of  this  ofiicial  duty  is  evidence,  and,  as  between 
parties  to  the  process,  or  privies,  conclusive  evidence,  and  not  liable 
to  collateral  impeachment.  {Cowen  &  SilVs  Ifotes  to  Phil.  Eo. 
1047,  8,  1083,  5,  7.)  But  it  is  nowhere  made  the  duty  of  a  con- 
stable, receiving  for  service  a  summons  against  a  railroad  corpora- 
tion, to  ascertain  or  to  certify  whether  there  be  any  director  or 
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other  officer  of  the  corporation  on  whom  process  can  be  served 
according  to  the  existing  provisions  of  law,  resident  in  his  county, 
or  whether  the  corporation  has  failed  to  designate  some  person  on 
whom  such  process  can  be  served,  and  to  file  such  designation  in 
the  office  of  the  county  clerk.  (See  Laws  of  1854,  613,  614,  §  14, 
15.)  Of  what  efiect  the  constable's  certificate  or  return  on  either 
of  these  points  can  be,  I  do  not  perceive.  As  to  the  latter,  for 
instance,  the  county  clerk  is  the  proper  person  to  certify.  If  the 
constable  has  any  knowledge  or  information  in  regard  to  it,  he 
must  obtain  the  same  from  the  clerk.  If  he  obtain  it  orally,  how 
can  we  know  that  he  correctly  understood,  or  remembered,  or  cer- 
tified the  statements  made  to  him.  If  he  obtained  the  written 
certificate  of  the  clerk  (which  would  undoubtedly  be  good  evi- 
dence of  the  designation,  or  of  the  failure  to  file  it,  2  R.  S.  552, 
§  12),  why  should  not  the  court  have  the  same  evidence.  Upon 
what  principle,  or  by  what  authority,  may  he  suppress  it,  and  give 
his  own  certificate  of  that  fact,  and  without  even  referring  to  the 
certificate  of  the  clerk  ?  The  same  remarks  apply  to  the  alleged 
non-residence  of  any  officer  on  whom  process  can  be  served, 
according  to  the  existing  provisions  of  law.  Perhaps  a  constable 
who  is  personally  acquainted  with  every  resident  of  his  county,  or 
who  personally  knows  all  the  officers  of  a  railroad,  as  well  as  the 
fact  that  each  of  them  resides  in  some  specific  place  out  of  his 
county,  may  truly  make  the  return  or  certificate  made  by  the  con- 
stable in  this  case.  But  it  cannot  be  presumed  that  any  constable, 
much  less  that  every  one,  would  possess  this  knowledge.  No  con- 
stable is  bound  to  obtain  sach  knowledge.  And  if  he  certifies  to 
it,  I  know  not  how  his  return  can  become  even  ^Ima  facie  evi- 
dence of  the  matters  he  states. 

As  then  the  justice  of  the  peace  could  obtain  jurisdiction  of  the 
action  by  such  a  service  on  the  freight  agent  of  the  defendants  as 
was  made  in  this  case,  only  in  case  of  the  non-residence  in  Dutch- 
ess county,  of  some  one  of  the  superior  officers  of  the  company,  on 
whom,  by  law,  process  could  be  served,  and  then  only  by  the  fail- 
ure of  the  company  to  designate  some  other  person  in  the  county 
on  whom  such  process  could  be  served ;  and  as  there  was  no  legal 
evidence  before  the  justice,  upon  either  point,  I  do  not  see  that  he 
obtained  any  jurisdiction  of  the  action  whatever,  or  had  any  power 
to  adjourn  from  the  25th  to  the  31st  of  July. 
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When  the  defendants  appeared  upon  such  adjourned  day,  and 
took  the  objection  that  one  of  the  directors  of  the  defendants  did 
not  reside  in  the  county,  and  made  proof  of  that  fact,  and  moved 
to  dismiss  the  summons  and  the  suit,  the  justice  denied  the  motion, 
insisted  that  he  had  acquired  full  jurisdiction  of  the  action,  and 
proceeded  to  hear  it  and  give  judgment.  In  so  doing  he  must 
have  proceeded  on  the  ground  that  the  return  of  the  constable, 
stating  the  facts  which  alone  conferred  jurisdiction,  was  not  only 
evidence,  but  conclusive  evidence  of  those  facts.  I  think  he  was 
in  error  in  holding  the  return  conclusive.  As  I  have  already  said, 
I  do  not  think  it  was  even  prima  facie  evidence.  It  was,  so  far 
as  these  facts  are  concerned,  an  unofficial  statement,  and  therefore 
merely  hearsay.    (See  Williams  v.  Merle,  11  Wend.  80,  82.) 

When  this  objection,  properly  taken,  and  sufficiently  supported, 
had  been  overruled,  the  defendants  answered  and  went  to  trial  on 
the  merits.  This  was  no  waiver  of  their  objection  to  the  jurisdic- 
diction.  (14  John.  481.  4  Ba/rh.  320,  545.  9  id.  60.  11  id. 
309.) 

I  entertain  no  doubt  that  the  evidence  of  the  declarations  of  the 
engineer,  made  subsequent  to  the  time  when  the  plaintiff's  cattle 
were  injured,  in  regard  to  the  defectiveness  of  the  light  on  the 
engine,  at  the  time  of  the  supposed  accident,  was  improperly 
admitted.  He  was  a  competent  witness  for  either  party.  His  dec- 
larations were  clearly  not  a  part  of  the  res  gestae.  It  is  only  where 
the  agent's  declarations  are  so,  that  they  are  evidence  against  his 
principal.     (4  Wend.  394.) 

Without  examining  the  other  questions  in  the  case,  I  am  of 
opinion  that  the  judgments  of  the  county  court  and  the  justice 
must  be  reversed. 

Judgments  reversed. 
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SUPKEME  COUET. 

WATEpS  V.  WhITTEMOEE. 

(22  Barh.,  593.     Decided  1855.) 

An  action  brought  in  a  justice's  court,  against  an  attorney,  to  recover  back  money 
wliicli  it  is  claimed  that  he  has  taken  from  the  plaintiff,  by  charging  illegal  fees 
in  bills  of  copts  collected  of  him,  is  not  to  be  regarded  as  an  action  of  assump- 
sit based  upon  an  implied  promise. 

It  therefore  is  not  an  action  for  money  due  upon  a  contract,  express  or  implied, 
■within  the  meaning  of  the  first  section  of  the  act  of  April  26th,  1831,  and  con 
sequently  the  provision  of  the  act  abolishing  imprisonment  for  debt  arising 
upon  contract  does  not  apply  to  the  case,  and  a  justice  of  the  peace  has  no 
jurisdiction  to  issue  a  short  summons,  against  a  defendant  residing  out  of  the 
county. 

But  if  such  an  action  were  to  be  regarded  as  based  upon  an  implied  promise,  it 
is  exempted  from  the  operation  of  the  provisions  of  the  act  of  April  26th,  1831, 
allowing  a  short  summons  by  the  2d  and  30th  sections  of  that  act,  on  the  ground 
that  an  attorney  is  a  public  officer,  and  that  it  is  official  misconduct  in  him  to 
charge  and  receive  more  fees  for  any  service  than  the  statute  allows. 

A  short  summons  cannot  be  issued,  in  any  case,  against  a  defendant  who  is  a 
non-resident  of  the  county,  except  when  the  plaintiff's  demand  arises  on  con- 
tract, express  or  implied. 

This  action  was  commenced  beforea  justice  of  Chenango  county, 
against  the  defendant,  who  was  a  resident  of  Madison  county,  to 
recover  back  the  sum  of  about  forty  dollars  which  it  was  claimed 
that  the  defendant,  who  was  an  attorney,  had  taken  from  the  plain- 
tiff, by  charging  illegal  fees,  in  certain  bills  of  costs  which  he  had 
collected  of  the  plaintiff.  The  gravamen  of  the  complaint  was  in 
tort.  The  defendant  on  the  return  day  of  the  summons,  raised  the 
objection  to  the  process  that  a  short  summons  could  not  issue  in 
such  a  case,  and  asked  to  have  the  suit  dismissed  for  that  cause. 
This  was  refused,  and  the  plaintiff  recovered  a  judgment  for  the 
amount  claimed,  in  the  justice's  court,  which  was  affirmed,  on 
appeal,  by  the  county  court.  From  the  judgment  of  the  county 
conrt  the  defendant  appealed  to  this  court. 

B.  F.  Bexford,  for  the  plaintiff. 

J.  P.  Whiitemore,  defendant  in  person. 
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Mason,  J.  The  5th  section  of  title  4,  of  art.  3d,  of  part  3d,  of 
ch.  10th  of  the  Revised  Statutes,  prohibits  an  attorney  from  receiv- 
ing any  other  or  greater  fee  or  reward  for  any  service  than  shall  be 
allowed  by  law ;  and  the  7th  section  of  the  same  title  makes  the 
receiving  of  such  fees  a  misdemeanor,  and  subjects  the  person 
guilty  thereof  to  treble  damages.     (2  B.  S.  651,  §  1.) 

I  am  of  opinion,  after  a  careful  examination  of  the  pleadings  in 
this  case,  that  it  is  not  to  be  regarded  as  an  action  of  assumpsit 
based  upon  an  implied  promise  ;  and  if  so,  then  certainly  it  is  not 
an  action  for  money  due  upon  a  contract,  express  or  implied, 
within  the  meaning  of  the  first  section  of  the  act  of  April  26, 1831, 
and  consequently  the  provision  of  the  act  abolishing  imprisonment 
for  debt  arising  upon  contract  does  not  apply  to  the  case,  and  there- 
fore  the  justice  had  no  jurisdiction  to  issue  a  short  summons.  But 
if  we  liold  it  to  be  an  action  based  upon  an  implied  promise,  then 
I  am  of  opinion  that  the  case  is  excepted  from  the  provisions  of 
the  act  of  April  26,  1831,  allowing  a  short  summons.  Sections  2 
and  30  of  that  act  seem  very  clearly  to  except  this  case.  The  2d  sec- 
tion excepts  from  the  provisions  of  the  act  non-residents  of  the  state, 
etc. ;  and  also  actions  for  fines  or  penalties,  or  on  promises  to 
marry,  or  for  moneys  collected  by  any  public  officer,  or  for  any 
neglect  or  misconduct  in  officers  or  in  any  professional  employ- 
ment ;  and  the  30th  section  provides  that  no  execution  against  the 
body  shall  be  issued  by  any  justice  of  the  peace,  upon  a  judgment 
rendered  by  him,  for  the  recovering  of  money  collected  by  a  public 
officer,  or  for  official  misconduct  or  neglect  of  duty,  or  damages  for 
misconduct  or  neglect  in  any  professional  employment.  {Laws  of 
1831,^.  403,  §  30.)  And  the  31st  section  prohibits  any  warrant 
from  being  issued  in  any  case  where,  by  the  provisions  of  the  30th 
section,  an  execution  cannot  go  against  the  body.  Then  comes 
§  33,  under  which  the  summons  in  this  case  was  issued,  which 
reads  as  follows :  "  Whenever  by  the  provisions  of  the  30th  section 
no  warrant  can  issue,  and  the  defendant  shall  reside  out  of  the 
county,  he  shall  be  proceeded  against  by  summons  or  attachment, 
returnable  not  less  than  two  nor  more  than  four  days  from 
the  date  thereof,"  etc.  {Zcms  of  1831,  j?.  403,  §  33.)  It  will 
be  seen,  therefore,  that  the  short  summons  cannot  be  issued 
in  any  case  where  a  warrant  could  go  tinder  the  30th  section  of 
the  act.    Now  it  should  be  borne  in  mind  that  attorneys  and 
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solicitors  are  public  officers.  Lord  Hardwicke  said  in  the  case  of 
Walm-sley  v.  Booth  {Barn.  Ch.  R.  478),  that  attorneys  and  solici- 
tors are  to  be  considered  as  public  officers ;  and  the  same  is  said 
by  Chancellor  Walworth  in  the' ca.se  of  Merritt  v.  Zambert  (10 
Paige,  356).  The  same  was  held  in  the  court  of  dernier  resort  in 
this  state  in  the  case  of  WalUs  v.  Lovhwr  (2  Denio,  607).  Now  it  is 
misconduct  in  an  attorney  to  charge  and  receive  more  fees  for  any 
service  rendered  than  the  statute  allows ;  especially  when  the 
statute  makes  such  an  act  an  indictable  offense,  as  we  have  seen  it 
does,  and  the  attorney  must  be  regarded  as  receiving  his  fees  offici- 
ally, as  much  so  as  a  sheriff  or  any  other  officer.  And  if  so,  then 
the  act  of  an  attorney,  in  receiving  illegal  fees,  is  one  of  official 
misconduct;  and  I  apprehend  that  it  is  becaiise  attorneys  and 
solicitors  are  regarded  as  officers  of  the  court,  that  our  courts 
have  been  in  the  habit  of  granting  relief  against  them  by  sum- 
mary motion,  treating  the  act  as  one  of  official  misconduct  in  an 
officer  of  the  court,  and  therefore  to  be  redressed  in  a  summary 
manner.' 

But  again,  it  should  be  borne  in  mind  that  prior  to  the  act  of 
April  26,  1831,  the  summons  could  never  go  against  a  non-resident 
of  the  county.  It  was  expressly  provided  by  the  13th  section 
{2  B.  S.  227),  that  no  person  shall  be  proceeded  against  by  sum- 
mons out  of  the  county  in  which  he  resides,  and  by  the  17th  sec- 
tion of  the  same  act  the  warrant  is  given.  This  statute  remains 
in  full  force  except  as  the  same  may  be  affected  by  the  30th,  31st, 
and  33d  sections  of  the  non-imprisonment  act  above  referred  to, 
and  these  provisions  only  apply  to  demands  arising  on  contract, 
express  or  implied.  The  short  summons,  therefore,  cannot  go  in 
any  case  against  a  defendant  who  is  a  non-resident  of  the  county, 
except  when  the  plaintiff's  demand  arises  on  contract,  express  or 
implied,  and  not  when  it  arises  on  contract  in  the  class  of  cases 
"above  stated.  And  if  I  am  right  in  the  construction  which  I 
have  put  upon  this  complaint,  that  it  does  not  purport  to  be  upon 
a  demand  arising  on  contract,  then  the  short  siimmons  could  not 
go  in  this  case  against  the  defendant  were  he  not  an  attorney  of 
the  court.  It  follows,  therefore,  that  the  defendant's  second  objec- 
tion before  the  justice  was  well  taken,  and  the  judgment  of  the 
county  court  and  that  of  the  justice  must  be  reversed. 
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Gray,  J.,  and  Shankland,  J.,  concurred. 

Ceippen,  J.,  voted  for  reversal,  on  the  grounds  and  for  the  rea- 
sons in  his  opinion  as  reported  in  13  Barb.,  634. 

Judgment  reversed. 


SUPEEME  COUET. 

Cadwell  v.  Colgate  and  others. 

(7  Barb.,  253.     Decided  1849.) 

Where  an  attachment  was  issued  against  a  non-resident  debtor,  on  affidavits 
which  were  insufficient  to  confer  jurisdiction  on  the  officer  issuing  it,  and  after 
a  levy  made  by  the  sheriff  on  the  property  of  the  debtor,  the  latter  procured  its 
release  by  executing  and  delivering  a  bond  with  sureties,  reciting  the  issuing  of 
the  attachment,  and  conditioned  as  required  by  statute,  for  the  payment  of  the 
debt,  with  interest,  costs,  &c.  the  bond  was  adjudged  to  be  void. 

Where  a  suit  is  brought  on  such  bond  by  the  creditor  against  the  debtor  and  his 
sureties,  the  defendants  are  not  estopped  from  setting  up  the  invalidity  of  such 
bond  and  availing  themselves  of  the  ground  that  the  proceedings  under  which 
the  property  was  seized,  were  void. 

Demueeee.  The  declaration  was  on  a  bond  taken  under  sections 
57  and  58,  2  B.  8.  Zd  Ed.  p.  72.  The  first  count  set  forth  a  pro- 
ceeding in  favor  of  the  plaintiff,  a  resident  of  this  state,  against 
"William  "Woodworth  as  a  non-resident  debtor,  by  attachment  issued 
on  the  25th  of  August,  1846,  by  Frederick  P.  Stevens,  Esq.,  first 
judge  of  Erie  county,  counsellor,  &c.  The  substance  of  the  appli- 
cation was  set  forth  in  due  form,  and  the  further  averment  that 
there  was  attached  to  said  application  an  affidavit  sworn  to  before 
said  first  judge  on  the  day  last  aforesaid,  in  which  it  was  set  forth 
that  said  plaintiff  then  had  a  demand  against  the  said  Woodworth . 
personally,  arising  upon  contract  made  in  the  State  of  Indiana, 
amounting  to  $100  and  upwards,  and  that  the  said  Woodworth 
was  then  indebted  to  the  said  plaintiff  in  the  sum  of  $2267.22  over 
and  above  all  discounts,  and  that  the  said  Woodworth  was  not 
then  a  resident  of  ,this  State,  but  that  he  then  resided  at  Lafayette 
in  the  State  of  Indiana,  or  elsewhere  out  of  the  State  of  New  York. 

And  it  was  further  set  forth  in  the  declaration  that  there  was 
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annexed  to  said  application  another  affidavit  sworn  to  on  the  day 
last  aforesaid,  before  the  said  first  judge,  by  John  0.  Hay  ward,  and 
Solomon  Drullard  respectively,  who  were  the  persons  of  that  name 
mentioned  in  the  application,  in  and  by  which  affidavit  last  men- 
tioned each  of  said  persons  last  named  stated  and  swore  that  said 
Woodworth  then  resided  at  Lafayette  in  the  State  of  Indiana,  or 
elsewhere  out  of  the  State  of  New  Yorh,  as  each  of  said  persons 
verily  Relieved  to  ie  true,  and  that  neither  said  Hayward  nor  said 
Drullard  were  interested  in  said  application.  The  declaration 
further  averred  the  issuing  of  the  warrant  of  attachment,  and  that 
on  the  same  day  of  the  delivery  thereof  to  the  sheriff  of  the 
county  of  Erie  to  be  executed,  Woodworth  applied  to  said  judge 
for  an  order  to  discharge  the  warrant,  and  that  for  the  purpose  of 
procuring  such  discharge  the  bond  sued  on  was  made  by  the  de- 
fendants in  this  suit,  and  duly  acknowledged  and  delivered  to  said 
judge,  who  approved  the  same,  and  thereupon  made  his  order  dis- 
charging the  attachment. 

The  bond  was  in  the  penal  sum  of  $4:4:15.44:,  recited  the  proceed- 
ings before  the  judge,  and  was  subject  to  a  condition  to  pay  Cad- 
well  the  amount  justly  due  and  owing  to  him  at  the  time  he 
became  an  attaching  creditor  on  account  of  any  debt  claimed  and 
sworn  to  by  said  Oadwell,  with  interest,  costs,  &c. 

The  declaration  then  averred  the  indebtedness  from  "Woodworth 
to  Cadwell.  To  the  first  count  of  the  declaration  the  defendant 
demurred ;  and  the  plaintiff  joined  in  demurrer.  To  the  second 
count  there  were  pleas  presenting  the  same  facts  as  were  set  forth 
in  the  first  count,  and  a  demurrer  to  the  plea,  and  joinder. 

A.  Taher,  for  the  defendant. 

li.  Sill,  Jr.,  for  the  plaintiff. 

£y  the  Court,  Paekee,  J.  The  defendants  contend  that  an 
action  cannot  be  maintained  on  the  bond  given  to  procure  the 
release  of  the  goods  from  the  attachment,  on  the  grounds  that  the 
proceedings  were  void,  for  the  want  of  a  proper  affidavit  to 
authorize  the  issuing  of  the  attachment.  The  witnesses  stated  in 
their  affidavit,  that  the  said  Woodworth  then  resided  at  Lafayette 
in  the  State  of  Indiana,  or  elsewhere  out  of  the  State  of  New  York, 
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as  each  of  said  persons  verily  heU&oed  to  he  true,  &c.  This  was 
clearly  iiisuflBcient  to  give  jurisdiction.  The  statute  requires  that 
the  facts  and  Giroumstances  to  establish  the  grounds  on  which  the 
application  is  made  shall  be  verified  by  the  affidavit  of  two  disin- 
terested witnesses.  (2  R.  S.  3d  ed.  64,  §  5.)  Here  no  fact  or  circum- 
stance was  stated ;  and  it  is  no  proof  whatever  for  a  witness  to 
state  his  ieUef  of  a  fact.  A  man  may  be  able  to  swear  to  his 
belief,  when  he  has  no  personal  knowledge  of  the  facts  necessary 
to  be  established.  Such  testimony  is  never  received  in  a  court  of 
justice.  In  expcvrte  Raynes  (18  Wend.,  611),  the  witnesses  stated 
in  their  affidavit  that  they  were  informed  omd  Relieved  that  the 
debtor  was  a  non-resident,  and  the  attachment  was  set  aside  for  the 
want  of  jurisdiction.  The  case  now  under  consideration  is  still 
more  defective,  as  the  witnesses  do  not  even  state  their  informa- 
tion on  the  subject.  On  this  point  the  law  is  well  settled.  {Smith 
V.  Luce,  14  Wend.,  637.  Ex  parte  Hoiinson,  21  Id.  672.  Kings- 
land  V.  Corwin,  5  Hill,  611.  In  the  matter  of  Bliss,  7  Id.  187. 
Thatcher  v.  Powell,  6  Wheaton,  119.  WilUamson  v.  Doe,  7 
Blackf  12.    Matter  of  Faulkner,  4  Hill,  598.) 

But  it  is  said  that  although  the  attachment  was  void,  the  iond 
is  valid.  After  the  issuing  of  the  attachment  the  party  proceeded 
against  applied  to  the  judge  for  an  order  to  discharge  the  warrant, 
which  was  granted  on  executing  the  bond  in  suit,  which  was  duly 
acknowledged  and  approved.  Under  such  circumstances  does  the 
bond  fall  with  the  other  proceedings  ?  The  plaintiff  contends  that 
the  defendants  are  estopped  from  denying  the  issuing  of  a  valid 
attachment,  because  it  was  recited  in  the  bond  that  an  attachment 
was  issued.  Love  v.  Kidwell  (4  Blackf.  It.  553.),  cited  by  the 
plaintiff's  counsel,  was  on  an  attachment  bond.  The  declaration 
set  out  the  condition  of  the  bond,  which  after  reciting  that  Kid- 
well,  one  of  the  defendants,  had  issued  a  writ  of  foreign  attach- 
ment against  the  plaintiff  stipulated  that  if  Kidwell  should  prose- 
cute his  said  writ,  &c.,  against  Love  to  final  judgment,  and  pay 
all  damages  that  might  be  sustained  by  him,  provided  the  pro- 
ceedings should  be  wrongful  and  oppressive,  then  the  bond  to  be 
void.  One  of  the  pleas  interposed  was  that  no  writ  of  attach- 
ment ever  issued;  to  which  the  plaintiff  demurred.  The  court 
said  "  The  plea,  that  no  writ  of  attachment  was  ever  sued  out,  is 
bad,  because  it  denies  a  fact  which  is  admitted  to  have  existed  by 
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the  condition  of  the  bond,  which  is  set  out  in  the  declaration. 
The  plaintiff  had  a  right  to  avail  himself  of  the  estoppel  by  the 
demurrer.  It  is  not  necessary  to  reply  to  that  matter,  when  it 
appears  by  the  previous  pleading." 

In  that  case,  it  will  be  observed,  the  bond  was  given  by  the 
party  suing  out  the  attachment,  and  he  would  have  no  right  to 
question  its  validity.  If  it  had  been  void,  he  would  have  been 
liable  on  the  bond  for  the  injury  done  in  suing  out  void  process. 
There,  the  bond  was  for  the  protection  of  the  person  proceeded 
against.  Here,  it  was  given  to  the  attaching  creditor,  or  for  his 
benefit.  There  it  was  voluntarily  given.  Here  it  was  in  invitum. 
It  would  have  been  no  defence  to  the  former  bond  that  a  valid 
writ  of  attachment  had  not  issued :  and  the  question  whether  a 
writ  had  issued,  not  going  to  the  validity  of  the  bond  itself,  the 
defendant  was  estopped  by  the  recital.  The  case  cited  from  Black- 
ford is  like  that  of  Bowne  v.  Meller  (6  Hill,  496),  where  an  action 
was  maintained  on  an  attachment  bond  given  by  the  party  pro- 
curing a  void  attachment.  The  court  said  "  Bowne,  who  procured 
the  void  attachment,  was  not  at  liberty  to  show  the  irregularity 
for  the  purpose   of  defending  the  action." 

It  is  undoubtedly  a  well  settled  rule  that  a  party  who  has 
executed  a  deed  is  thereby  estopped  from  disputing  not  only  the 
deed  itself,  but  every  fact  which  it  recites.  (Trvmhle  v.  The  State, 
4  Blaokf.  Hep.  437.  Cowm  <&  HilVs  Notes,  1430,  1460.  3  J. 
J.  Marsh,  160.  4  Id.  655.  7  Conn.  Rep.  102.)  Thus  the  obligees 
in  an  administration  bond  were  held  estopped,  by  the  recital  in  the 
bond,  to  deny  the  appointment  of  the  administrator.  {Cutler  v. 
Dickinson,  8  Pick.  386.)  But  such  is  not  the  effect  of  a  void  bond ; 
and  if  it  happens  that  a  fact  misstated  in  the  bond  is  the  one  which 
the  defendant  desires  to  prove  for  the  purpose  of  establishing  the 
invalidity  of  the  bond,  it  can  not  be  that  a  defendant  is  remediless. 
If  so,  the  statute  of  usury  could  be  evaded,  by  setting  forth  in  the 
bond  that  only  seven  per  cent  was  agreed  to  be  paid.  A  bond 
obtained  by  duress  could  not  be  defended  against,  if  it  was  set  forth 
in  the  bond  that  it  was  voluntarily  given.  In  short,  every  bond, 
however  illegal  the  consideration,  could  be  placed  beyond  the 
reach  wof  controversy  by  a  simple  recital  in  its  condition.  This  can 
not  be.  A  mere  recital  in  a  bond  can  not  be  made  to  operate,  by 
way  of  estoppel,  so  far  as  to  preclude  the  obligees  from  show- 
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ing  the  instrument  void.  Avoiding  the  deed  avoids  also  the 
estoppel. 

Nor  do  I  think  the  other  positions,  assumed  by  the  plaintift's 
counsel,  are  tenable.  There  was  no  estoppel  in  pads.  Woodworth, 
by  giving  the  bond  and  applying  to  discharge  the  warrant,  did 
nothing  to  mislead  the  attaching  creditor  ;  nor  did  the  latter  take 
any  step  aflfecting  his  rights  in  consequence  of  the  giving  of  the 
bond.  (9  Ba/r.  &  Cress.  677.  6  Pick.  455.)  I  think  also  there 
was  no  waiver  of  the  jurisdictional  defect.  The  judge  had  no 
jurisdiction ;  and  Woodworth  did  no  act  to  confer  any.  A  trespass 
had  been  committed,  by  levying  on  his  property  under  yoid  pro- 
cess, and  he,  acting  on  the  defensive,  could  not  procure  its  release, 
except  by  complying  with  the  forms  prescribed  by  law.  He  there- 
fore executed  the  bond,  and  the  assumed  power  of  the  officer  over 
the  property  ceased. 

In  Roman  v.  Brinckerhoqf  {1  Denio,  184),  a  constable,  upon  an 
attachment  which  was  void  because  no  sufficient  bond-  had  been 
given,  seized  property  which  was  claimed  by  a  stranger  who  pro- 
cured the  same  to  be  given  up,  upon  executing  the  bond  required 
in  such  case  (2  R.  S.  231,  §  33) ;  and  it  was  held  that  the  plaintiff, 
being  a  trespasser  in  taking  the  property,  could  not  maintain  an 
action  on  such  bond.  There  is  no  distinction  in  principle  between 
that  case  and  the  one  now  before  us.  The  decision  in  that  case 
was  put  on  the  broad  ground  that  an  action  could  not  be  main- 
tained on  a  bond  given  to  obtain  the  liberation  of  property  illegally 
taken.  If  there  was  an  estoppel  or  a  waiver  in  one  case,  there  was 
in  the  other  also. 

In  the  Matter  of  Faulkner  (4  Hill,  598),  the  affidavits  on  which 
a  foreign  attachment  issued  were  insufficient  to  confer  jurisdiction. 
The  debtor  applied  to  the  Supreme  Court  to  set  aside  the  attachment 
and  all  subsequent  proceedings.  It  appeared  that  trustees  had  been 
appointed,  and  the  debtor  had  previously  applied  for  and  had  a 
hearing  in  the  common  pleas,  pursuant  to  2  R.  S.  p.  9,  §  43.  But 
the  court  held  that  these  acts  constituted  no  waiver  of  his  right  to 
have  the  proceedings  set  aside  as  void.  Bronson,  J.  said,  "  This 
was  not  a  proceeding  m  personam,  or  an  action  where  a  voluntary 
appearance  would  be  sufficient  to  confer  jurisdiction  over  thp  per- 
son although  not  regularly  served  with  process.  It  was  a  proceed- 
ing in  rem,  and  the  debtor  only  came  in  to  save  his  property.     It 
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was  not  a  case  where  there  could  be  any  such  thing  as  a  technical 
appearance.  {See  per  Parsons,  C.  J.  in  Bissell  v.  Briggs,  9  Mass. 
Rep.  469 ;  Pamlings  v.  BircCs  Ex'rs,  13  John.  192, 207;  Coioen  db 
HilVs  Notes,  908,  1024.)  He  undertook  to  prove  he  was  not  an 
absconding  or  concealed  debtor,  for  the  purpose  of  having  the  war- 
rant discharged.  But  I  do  not  see  how  that  could  confer  jurisdic- 
tion on  the  judge  who  had  previously  issued  the  warrant. 

In  Broadhead  v.  McConnell  (3  Barb.  S.  C.  Eep.,  175),  a  defend- 
ant was  arrested  and  brought  before  an  officer  under  the  4th  sec- 
tion of  the  act  to  abolish  imprisonment  and  to  punish  fraudulent 
debtors.  The  affidavits  on  which  the  warrant  was  issued  were 
insufficient ;  and  the  defendant  objected  to  the  jurisdiction  of  the 
officer  on  that  ground.  The  objection  being  overruled,  the  defend- 
ant proceeded  to  controvert  the  facts  and  circumstances  on  which 
the  warrant  was  issued ;  and,  af;terwards,  to  prevent  being  impris- 
oned, he  gave  his  bond,  with  sureties,  as  provided  in  the  10th  sec- 
tion of  said  act.  It  was  held  that  he  was  not  estopped  from  deny- 
ing the  officer's  jurisdiction ;  nor  from  setting  up  his  want  of  juris- 
diction as  a  defense  to  an  action  on  the  bond. 

The  giving  of  the  bond,  then,  could  not  have  the  effect  to  confer 
jurisdiction  where,  as  in  this  case,  there  was  a  total  want  of  it. 
The  bond  is  a  part  of  the  attachment  proceedings ;  and  must  stand 
or  fall  with  it.  The  officer  having  no  right  or  jurisdiction  to  issue 
the  attachment,  it  follows,  of  course,  that  he  had  no  right  to  take 
the  bond. 

I  do  not  put  this  decision  upon  the  ground  that  the  bond  was 
void  under  2  revised  statutes,  page  286,  section  59,  as  being  taken 
colore  officii.  It  has  been  held  that  that  provision  applies  only  to 
securities  executed  to  the  officer,  and  not  to  those  taken  to  and  for 
the  benefit  of  the  parties  suing  out  the  process.  {Ring  v.  Gibbs, 
26  Wend.  510.  3  Greenl.  161.  8  Id.  426.  5  Mass.  Rep.  541.  Id. 
314.  7  Id.  101.)  Though  in  The  People  v.  Meighan  (1  Hill,  298), 
a  bond  taken  by  a  justice  of  the  peace  in  a  prosecution  for  bastardy, 
and  containing  in  addition  to  the  provisions  required  by  law,  others 
imposing  further  obligations  on  the  obligor,  was  declared 
within  the  statute,  and  adjudged  void,  as  being  taken  colore  officii. 

This  bond  would  be  void,  independent  of  any  such  statutory 
provision.  There  being  no  jurisdiction  there  was  no  bond  ;  the 
levy  was  a  trespass,  and  the  taking  of  the  bond  wholly  un  author- 
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ized.  In  02ds  v.  The  State  (6  Blackf.  Rep.  91),  a  justice  of  the 
peace,  without  any  authority  by  law,  appointed  a  constable  and 
took  his  bond  with  surety  for  the  discharge  of  his  duties.  The 
appoinment  and  bond  were  adjudged  void.  So  in  Commonwealth 
V.  JaeksovUs  Ex'r  ( 1  Leigh,  485),  the  hustings  court  of  Williams- 
burgh,  without  authority  of  law,  for  the  act,  appointed  a  collector 
of  the  public  taxes  for  the  city,  and  took  his  bond  with  surety  for 
due  collection,  &c.  The  court  of  appeals  held  the  bond  not  valid 
and  obligatory  as  to  the  surety  at  least.  In  neither  of  these  cases 
were  the  bonds  taken  to  the  officers  or  court  appointing,  or  for 
their  benefit. 

There  should  be  judgment  for  the  defendant  on  both  demurrers, 
with  leave  to  the  plaintiflF  to  amend,  on  payment  of  costs. 


SUPREME  COUET. 

Decker  v.  Betant. 

(7  Ba/rb.,  182.      Decided  1849.) 

A  warrant,  as  against  llie  person  named  therein,  if  fair  upon  its  face,  and  show- 
ing jurisdiction  in  the  person  issuing  it,  will  protect  the  officer  acting  under  it. 

But  when  it  is  sought  to  use  the  process  as  against  third  persons,  as  to  attack  the 
bona  fides  of  a  transfer  of  property,  and  it  is  insisted  that  the  sale  is  fraudulent  as 
against  creditors,  the  preliminary  proceedings  necessary  to  establish  jurisdic- 
tion must  be  shown. 

Third  persons  are  not  estopped  by  the  appointment  of  trustees  under  the  62d 
section  of  the  act  concerning  attachments  against  absconding,  concealed,  and 
non-residentdebtors,  from  contesting  the  jurisdiction  of  the  officer,  and  the  con- 
sequent validity  of  the  warrant  of  attachment  issued  by  him. 

And  no  greater  effect,  as  evidence,  can  be  claimed  for  the  report  of  the  officer 
entertaining  the  proceedings,  made  to  the  supreme  court  in  pursuance  of  the 
68th  section  of  that  act,  than  is  given  to  the  record  of  the  appointment  of  trus- 
tees. 

It  is  not  conclusive,  on  the  question  of  jurisdiction  over  the  case  made  by  the 
attaching  creditors,  on  their  application  for  the  attachment. 

"What  facts  are  necessary  to  be  alleged,  in  the  affidavits,  &c.  upon  an  application 
for  an  attachment  under  the  act  concerning  absconding,  concealed,  and  non- 
resident debtors. 

A  party,  after  having  introduced  evidence,  before  the  jui7,on  the  trial  of  a  cause, 
cannot  be  permitted  to  withdraw  it,  on  finding  that  it  does  not  answer  his  pur- 
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pose.    Evidence,  once  given,  belongs  to  the  cause,  and  is  the  common  property 
of  all  the  parties. 

G.  C.  Sherman,  for  the  plaintiff. 

£.  Bagley,  for  tlae  defendant. 

By  the  Court,  Allen,  J.  It  was  not  made  a  point  upon  the 
trial  that  the  warrant  of  attachment,  being  fair  upon  its  face, 
protected  the  officer,  and  that  the  defendant  was  not  bound  to  go 
back  of  it  and  show  jurisdiction  in  the  officer  issuing  it,  and  there- 
fore the  point  was  not  properly  taken  upon  the  argument  of  the 
motion  for  a  new  trial,  upon  a  bill  of  exceptions.  But  had  this 
point  been  taken  upon  the  trial,  it  could  not  have  aided  the  defend- 
ant. As  against  the  person  named  in  the  process,  the  warrant,  if 
fair  upon  its  face,  and  showing  jurisdiction  in  the  officer,  would 
have  protected  the  defendant,  an  officer  acting  under  it.  But 
when  it  is  sought  to  use  the  process  as  against  third  persons,  as  in 
this  case,  to  attack  the  hona  fides  of  a  transfer  of  property,  and  it 
is  insisted  that  the  sale  is  fraudulent  as  against  creditors,  the  pre- 
liminary proceedings  necessary  to  establish  jurisdiction  must  be 
shown.  (  Yom  Etten  v.  Surst,  6  Sill,  311.)  The  question  upon 
the  bill  of  exceptions  in  this  cause  is  whether  the  officer  had  juris- 
diction to  issue  the  warrant  under  which  the  defendant  justifies 
the  act  complained  of.  It  is  provided  by  the  62d  section  of  the 
act  concerning  attachments  against  absconding,  concealed  and 
non-resident  debtors,  {2  B.  S.  12,)  that  the  appointment  of  trus- 
tees, the  record  thereof,  and  the  transcript  of  such  record,  duly 
certified,  shall  in  all  cases  except  on  a  hearing  of  a  petition,  as 
provided  in  the  act,  be  conclusive  evidence  that  the  debtor  therein 
named  was  a  concealed,  absconding,  or  non-resident  debtor  within 
the  meaning  of  the  act,  and  that  the  appointment  and  all  the  pro- 
ceedings previous  thereto  were  regular.  In  Mubbell  v.  Ames  (15 
Wend.,  372),  it  was  held  that  the  production  of  the  appointment 
of  trustees  was  sufficient  to  show  that  the.  officer  had  jurisdiction. 
But  it  was  not  decided  in  that  case  that  the  debtor,  or  any  other 
person,  was  concluded  by  such  appointment  from  alleging  that 
the  preliminary  proceedings  were  fatally  defective.  In  the  Matter 
of  Hwrd  (9  Wend.,  465),  and  in  the  MaUer  of  Faulkner  (5  Hill, 
600),  it  was  decided  that  the  only  effect  of  the  estoppel  created  by 
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the  act  was  to  prohibit  the  debtor  from  disproving  the  facts  alleged 
in  the  petition,  and  that  the  question  whether  the  officer  had  juris- 
diction was,  notwithstanding  the  appointment  of  trustees,  an  open 
question  to  the  debtor.  Nelson,  J.,  in  JSurd^s  case,  says,  "  its 
effect  is  to  preclude  all  inquiry  into  the  regularity  of  the  proceed- 
ings, and  to  estop  the  party  from  denying  that  he  was  an  absent 
debtor ;  but  it  does  not  debar  him  from  contesting  the  jurisdiction 
of  the  officer,  or  insisting  that  his  case  is  not  within  the  statute." 
Bronson,  J.  in  Faulkner's  case  says,  "  It  [the  estoppel  created  by 
the  62d  section]  does  not  touch  the  question  whether  the  pro- 
ceeding was  not  utterly  groundless  at  the  first,  taking  the  case  as 
it  appeared  in  the  ex  jparte  application  of  the  creditor.  The 
question,  for  aught  that  I  can  see,  must  always  remain  open  to 
the  debtor ;  for  if  the  officer  had  no  jurisdiction,  the  whole  pro- 
ceeding is  coram  non  judice?^  If  the  debtor  is  not  estopped  by 
the  appointment  of  trustees  from  contesting  the  jurisdiction  of 
the  officer  and  the  consequent  validity  of  the  warrant,  most  cer- 
tainly third  persons  who  have  no  other  means  of  testing  the 
validity  of  the  proceedings  should  not  be  estopped  by  such  act. 
The  defendant  did  not  give  in  ^vidence  the  appointment  of  trus- 
tees, and  the  record  thereof,  but  introduced  the  report  of  the 
officer  made  to  the  supreme  court  in  pursuance  of  the  68th  sec- 
tion of  the  act  (2  B.  8.  13),  which  requires  such  report  to  be  made 
within  twenty  days  after  the  appointment  of  trustees,  and  declares 
that  "  such  report  and  a  certified  copy  thereof  under  the  seal  of 
the  court,  and  attested  by  the  clerk,  shall  be  conclusive  evidence 
that  the  proceedings  stated  therein  were  had  before  such  officers." 
No  greater  effect,  as  evidence,  can  be  claimed  for  this  report  than 
could  be  claimed  for  the  record  of  the  appointment  of  trustees.  At 
most  it  is  only  another  mode  of  proving  such  appointment.  It  is 
therefore  not  conclusive,  on  the  question  of  jurisdiction  upon  the 
case  made  by  the  creditors  on  their  application  for  the  attach- 
ment. Whether  it  proves  the  appointment  of  trustees,  so  as  to 
dispense  with  the  other  evidence  of  the  preliminary  proceedings, 
it  is  not  necessary  to  determine.  In  HvMell  v.  Ames,  the  defend- 
ants gave  in  evidence  the  appointment  of  trustees,  as  well  as  the 
report  of  the  officer  showing  the  fact.  But  the  report  itself,  I 
think,  fails  to  show  jurisdiction  in  the  officer.  It  certainly  is  not 
evidence  of  any  thing  more  than  is  stated  in  it ;  and  we  cannot 
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intend  that  the  proof  established  facts  not  alleged  as  a  ground  for 
the  proceeding.  The  application  was  for  a  warrant  against  Henry 
G.  Decker,  upon  a  joint  debt  against  him  and  one  Blakely.  The 
statute  (2  M.  S.  3,  §  1)  authorizes  the  attachment  of  the  property 
of  a  debtor  "  whenever  such  debtor,  being  an  inhabitant  of  this 
state,  shall  secretly  depart  therefrom  with  intent  to  defraud  his 
creditors."  The  report  says  that  the  application  was  upon  the  ground 
that  the  said  "Decker  &  Blakely  being  inhabitants  of  this  state, 
Henry  G.  Decker,  one  of  the  said  debtors,  had  then  recently  departed 
therefrom,  with  all  the  avails  of  the  said  Decker  &  Blakely,  and  that 
Ira  Blakely,  the  other  of  the  said  debtors,  was  about  to  depart  there- 
from, with  intent  to  defraud  their  creditors."  1.  It  is  not  alleged 
and  therefore  is  not  proved,  that  Decker  had  "  secretly"  departed 
from  this  state,  and  the  "  secrecy  "  of  the  "  departure  "  is  a  fact, 
necessary  to  be  established  to  bring  the  debtor  within  the  purview 
of  the  act.  2.  There  is  no  intent  to  defraud  creditors  alleged 
against  Decker.  It  is  merely  alleged  that  he  had  "recently 
departed  "  with  "  all  the  avails  of  Decker  &  Blakely."  Probably 
it  was  intended  to  allege  that  he  had  taken  with  him  all  the  pro- 
perty of  that  firm  ;  but  it  is  not  so  stated.  3.  The  intent  to  defraud 
creditors  is  charged  by  the  application  upon  Blakely,  who  was 
about  to  depart  from  this  state  ;  and  that  did  not  authorize  the 
attachment  against  Decker. 

The  plaintiflf,  however,  not  willing  to  rest  his  case  upon  the  evi- 
dence of  jurisdiction  presented  by  the  report,  introduced  the  origi- 
nal application  and  affidavits  upon  which  the  officer  acted.  And 
having  once  put  them  in  evidence  he  could  not  withdraw  them 
upon  finding  they  would  not  answer  his  purposes.  As  well  might 
he,  after  proving  a  fact  by  parol,  as  for  instance  the  declaration  of 
his  adversary,  which,  instead  of  aiding  his  defense  tended  directly 
and  very  strongly  to  overthrow  it,  be  allowed  to  withdraw  the  evi- 
dence. For  the  purposes  of  the  trial  the  party  had  made  his  elec- 
tion upon  what  evidence  he  would  rely ;  and  it  would  be  singular 
indeed  if,  at  the  close  of  the  trial  of  a  cause,  a  party  could  select 
fromjhe  evidence  introduced  by  himself  such  parts  as  he  deemed 
favorable,  and  exclude  the  residue  from  the  consideration  of  the 
jury.  Before  the  evidence  is  given  it  is  within  the  control  .of  the 
party.  Once  given,  it  belongs  to  the  cause  and  is  the  common 
property  of  all  the  parties.  But  if  the  defendant  could  have  with- 
26 
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drawn  the  evidence  and  been  permitted  to  fall  back  on  the  repprt 
of  the  judge,  still  the  affidavits  and  papers  were  within  the  reach 
of  the  plaintiff,  and  were,  as  we  have  seen,  competent  evidence  for 
him;  and  if  in  evidence,  whether  given  in  evidence  by  the  one 
party  or  the  other  is  immaterial.     The  question  is  whether  they 
show  jurisdiction  in  the  officer.     I  think  they  do  not.     The  "  facts 
and  circumstances  to  establish  the  grounds  on  which  the  applica- 
tion is  made  "  must  be  verified  by  the  affidavits  of  two  disinter- 
ested witnesses.     (2  E.  S.  3,  §  5.)     The  grounds  upon  which  the 
application  was  made  were  the  same  as  stated  in  the  report  of  the 
judge ;  and  these  grounds,  if  well  established,  were  not  within  the 
act.     The  party  is  confined,  in  his  proof,  to  the  grounds  alleged  in 
his  application.     But  if  permitted  to  establish  his  right  to  an 
attachment  by  affidavits  for  causes  not  alleged  in  his  application, 
the    affidavits    in    this    case     were,     within     well    established 
principles,    entirely  insufficient.      They  furnished  no  legal  evi- 
dence whatever  of  the  existence  of  the  facts   upon   which  the 
attachment  could  issue.     Willard,  one  of  the  witnesses,  states  that 
Decker  had  secretly  departed   from  the    state  "with  intent   to 
defraud  the  creditors  of  Decker  &  Blakely,"  and  then  states  that 
he  is  informed  by  Blakely  that  Decker  took  away  with  him  all 
the  property  of  Decker  &  Blakely,  the  avails  of  goods  bought  of 
the  attaching  creditor  and  for  which  their  debt  was  contracted,  and 
that  he,  (Blakely)   had   nothing    wherewith  to  satisfy  the  said 
demand.     1.  The  witness  does  not  state  that  he  believes  the  infor- 
mation derived  from  Blakely  to  be  true,  and  does  not  allege  that  as 
a  fact  or  circumstance  upon  which  he  founds  his  allegation  of  the 
secret  departure  of  Decker  with  intent  to  defraud  his  creditors.    2. 
There  is  no  reason  stated  why  the  affidavit  of  Blakely  was  not  pro- 
cured.  His  statement  was  strictly  hearsay,  and  may  have  been  made 
for  the  purpose  of  enabling  the  creditors  to  procure  the  attachment 
against  Decker.    And  this  is  highly  probable,  from  the  fact  that  the 
plaintiflf's  agent  did  not  venture  to  swear  to  his  belief  of  its  truth. 
It  was  in  no  sense  legal  evidence  upon  which  the  officer  had  a 
right  to  act.    {Matter  of  Bliss,  7  Hill,  187.)    Even  if  competent 
with  other  facts,  it  was  entirely  incompetent  alone.      {Miller  i). 
Brinkerhoff,  4  Denio,  118.)     3.  The  affidavit  that  the  debtor  had 
absconded  with  intent  to  defraud  his  creditors,  was  insufficient. 
The  intent  was  matter  of  opinion — a  conclusion  from  facts  which 
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should  have  been  stated  by  the  witness,  in  order  that  the  officer 
could  judge  as  to  their  sufficiency.  {Smith  v.  Luce,  14  Wend., 
237 ;  Ex  parte  Eobinson,  21  id.  672.)  In  Miller  v.  Brinlcerhoff 
the  affidavit  was  stronger  than  in  this  case,  but  was  held  insuffi- 
cient to  protect  the  officer,  in  an  action  of  trespass  brought  by  the 
debtor  for  property  taken  under  an  attachment  issued  by  a  justice 
of  the  peace.  If  the  other  affidavit  was  sufficient  in  form  it  would 
not  aid  the  defendant,  as  the  statute  requires  the  "facts  and  cir- 
cumstances "  to  be  established  by  two  witnesses.  But  the  affidavit 
of  Parker  is  also  defective.  1.  The  first  circumstance  stated,  viz. 
that  the  debtors  had  not  the  spring  previous  sent  any  remittance 
to  their  creditors,  is  stated  upon  belief  only.  {Kingslcmd  v.  GoiJb- 
man,  5  Sill,  608.)  2.  It  states  that  Decker  had  "  absconded," 
without  stating  that  he  had  left  the  state,  or  with  what  intent  he 
had  left.  He  should  have  stated  the  circumstances  under  which 
he  left,  so  that  the  officer  could  judge  whether  he  had  secretly 
departed  from  the  state  with  intent  to  defraud  his  creditors.  3.  He 
should  have  stated  what  he  saw,  and  the  manner  in  which  they 
conducted  their  business,  from  which  he  inferred  an  intent  to 
defraud  creditors.  4.  The  assignment  of  Decker  &  Blakely  is 
stated  upon  information  and  belief.  {Ex  parte  Ha/ynes,  18  Wend., 
615.)  And  the  mere  fact  that  they  had  sold  their  property,  or 
made  an  assignment,  is  not  legitimate  evidence,  alone,  of  an  intent 
to  defraud  creditors.  {Oonnell  v.  Lascells,  20  Wend.,  77,  and  the 
cases  cited  above.)  Neither  affidavit  was  sufficient,  and  the  attach- 
ment was  unauthorized. 
A  new  trial  is  denied. 
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SUPEEME  COURT. 

Wateks  v.  "Whittemoee. 

(13  Barb.,  634.    Decided  1852.) 

Section  19  of  title  9  of  the  revised  statutes,  relating  to  justices'  courts,  is  still  in 
force,  notwithstanding  the  43d  section  of  the  non-imprisonment  act  of  1831. 

Hence,  in  order  to  obtain  a  summons,  returnable  in  two  days,  under  section  33  of 
the  non-imprisonment  act,  the  justice  must  be  furnished  with  the  same  proof 
of  the  non-residence  of  the  defendant  as  was  required  by  the  provisions  of  the 
revised  statutes  to  authorize  the  issuing  of  a  warrant  against  such  defendant, 
and  in  addition  thereto  the  affidavit  of  the  applicant  for  such  summons  should 
state  that  the  cause  of  action  is  founded  upon  a  claim  arising  on  a  contr3,ct, 
according  to  the  provisions  of  section  31  of  said  act. 

Until  such  proof  is  made,  the  issuing  of  a  short  summons  is  wholly  unauthorized, 
and  the  justice  will  acquire  no  jurisdiction  of  the  case. 

This  action  was  commenced  in  a  justice's  court,  to  recover  the 
sum  of  forty  dollars  and  interest,  alleged  to  be  due  and  owing  from 
the  defendant  to  the  plaintiff.  The  defendant  was  a  resident  of 
Madison  county,  and  the  action  was  commenced  by  a  short  su;ii- 
mons,  before  a  justice  in  Chenango  county.  No  affidavit  or  other 
proof  was  made  that  the  defendant  was  a  non-resident  of  Chenango 
county,  or  that  the  cause  of  action  was  such  that  no  warrant  could 
legally  issue  therein  against  the  defendant.  The  objection  to  the 
process  was  raised  in  the  justice's  court  by  the  defendant  and  over- 
ruled by  the  justice.  The  plaintiff  recovered  a  judgment  for  the 
amount  of  his  demand,  in  the  justice's  court,  which  was  affirmed  by 
the  county  court. 

By  the  Court,  Crippen,  J.  By  section  33  of  the  non -imprison- 
ment ,  act  of  1831,  it  is  provided  that  whenever  by  the  provisions 
of  section  30,  of  the  same  act,  no  warrant  can  issue,  and  the 
defendant  shall  reside  out  of  the  county,  he  shall  be  proceeded 
against  by  summons  or  attachment,  returnable  not  less  than  two 
nor  more  than  four  days  from  its  date ;  which  shall  be  served  at 
least  two  days  before  the  time  of  appearance  mentioned  therein ; 
and  if  such  defendant  be  proceeded  against  otherwise,  the  justice 
shall  have  no  jurisdiction  of  the  cause. 

By  the  provisions  of  the  revised  statutes,  no  person  can  be  pro- 
ceeded against  by  summons  out  of  the  county  in  which  he  resides. 
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(2  B.  S.  160,  §  13,  2d  ed.)  The  17th  section  of  the  same  act  author- 
izes a  justice  of  the  peace  to  issue  a  warrant  when  the  defendant 
is  a  non-resident ;  and  section  19  enacts  that  in  all  cases,  on  appli- 
cation for  a  warrant,  except  where  the  suit  is  commenced  by  sum- 
mons and  the  same  is  returned  served  by  copy,  the  person  apply- 
ing shall  by  affidavit  state  the  facts  and  circumstances  showing  the 
grounds  of  his  application.  Section  33  of  the  non-imprisonment 
act  of  1831  substitutes  the  process  of  summons  in  the  place  of  a 
warrant,  against  a  non-resident  defendant  in  all  cases  where  the 
body  is  not  liable  to  imprisonment.  The  same  section  authorizes 
an  attachment  to  issue  in  like  cases.  By  section  43  of  this  act  it 
is  declared  that  all  the  provisions  of  title  4  of  the  revised  statutes 
relating  to  justices'  courts,  not  expressly  repealed,  and  not  incon- 
sistent with  the  provisions  of  that  act,  shall  be  in  full  force  and 
effect  and  apply  to  the  provisions  of  said  act  so  far  as  they  relate 
to  proceedings  in  justices'  courts. 

The  question  then  arises,  whether  section  19  of  title  4,  above 
cited,  is  still  in  force  or  not.  It  is  not  expressly  repealed  by  the 
provisions  of  the  non-imprisonment  act  of  1831 ;  neither  have  I 
b6en  able  to  satisfy  myself  that  this  section  is  inconsistent  with 
any  of  the  provisions  of  that  act.  The  same  reasons  still  exist  for 
requiring  proof  that  the  defendant  is  a  non-resident  of  the  county, 
before  issuing  a  short  summons,  that  existed,  under  the  provisions 
of  the  revised  statutes  in  order  to  obtain  a  warrant.  I  have  no 
doubt  that  section  19,  of  title  4,  of  the  revised  statutes,  relating  to 
justices'  courts,  remains  in  full  force.  This  being  so,  it  follows  that 
in  order  to  obtain  a  summons  returnable  in  two  days,  under  section 
33  of  the  non-imprisonment  act,  the  justice  must  be  furnished 
with  the  same  proof  of  the  non-residence  of  the  defendant,  as  was 
required  by  the  provisions  of  the  revised  statutes  for  the  issuing  of 
a  warrant  against  such  defendant ;  and  in  addition  thereto  the  affi- 
davit of  the  applicant  for  such  summons  should  state  that  the  cause 
of  action  is  founded  upon  a  claim  arising  on  contract  express  or 
implied,  according  to  the  provisions  of  section  31  of  said  act.  The 
same  necessity  exists  for  requiring  this  proof  in  the  case  of  a  short 
summons,  as  exists  for  requiring  it  on  the  issuing  of  a  short  attach- 
ment against  a  non-resident  defendant,  under  section  33.  That 
section  provides  for  the  issuing  of  a  short  summons  and  attach- 
ment.      The  summons  is  intended   as  a  substitute  for   a   war- 
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rant  against  a  non-resident.  I  have  no  doubt  that  the  issuing 
of  such  summons  is  wholly  unauthorized,  until  the  requisite 
proof  is  made.  It  can  only  be  issued  where  the  defendant  is  a  non- 
resident, and  against  whom  no  warrant  can  issue.  These  facts  how- 
ever must  first  be  established  by  the  affidavit  or  proof  of  the  party 
or  his  agent;  otherwise  it  cannot  be  legally  issued.  Such  proof 
is  the  foundation  on  which  such  process  must  rest ;  without  it  the 
magistrate  cannot  legally  know  that  the  applicant  is  entitled  to  a 
short  summons.  If  issued  in  the  absence  of  the  necessary  proof, 
the  justice  acts  without  authority  and  against  law.  He  acquires  no 
jurisdiction  of  the  case.  In  my  judgment  the  reasoning  of  the 
court  in  the  case  of  Taylor  v.  Heath  (4  Denio,  592),  is  entirely 
decisive  of  this  question.  The  opinion  and  judgment  of  the  court 
in  that  case  is  approved  and  adopted  in  Bennett  v.  Brown  (4 
Gomst.  254),  which  should  be  regarded  as  fully  settling  the  ques- 
tion. It  follows  therefore  that  the  judgment  of  the  justice,  and 
that  of  the  county  court,  must  be  reversed  with  costs. 


SUPEEIOE  COUET,  NEW  TOEK. 

Wm.  B.  Faiebanks  and  othees  v.  Smith  Bloomfield  and  anothee. 
(5  Duer,   434.     Decided  1856.) 

Where  an  oflBcer  seizes  the  goods  of  a  stranger  to  the  action  by  virtue  of  an  attach- 
ment, his  seizure  is  unlawful  the  same  as  if  taken  by  execution. 

By  the  Court,  Ddee,  J.  *  ***** 

But  the  case  is  widely  different,  when  the  property  seized  is  that 
of  a  stranger  to  the  action,  and  the  seizure  is  not  directed  by  the 
terms  of  the  process.  The  property  seized  is  not  then  in  the  cus- 
tody of  the  law,  for  the  seizure  is,  itself,  an  unlawful  act,  which 
renders  the  officer  making,  and  the  plaintiff  directing  it,  at  once, 
liable  as  trespassers,  and  gives,  to  the  true  owner,  an  immediate 
right  of  action  against  them.  The  familiar  case  is,  where  the  goods 
of  A.  are  seized,  under  an  execution  against  the  property  of  B. ; 
and  whether  the  seizure  is  made  under  an  execution,  or  under  an 
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attachment,  is  plainly  immaterial.  What  has  been  said  of  an 
unlawful  seizure,  must  be  equally  true  of  an  unlawful  detention. 
Where  the  goods  detained  belonged  to  a  stranger  to  the  action, 
and  their  detention  is  not  justified  by  the  terms  of  the  process, 
they  are  not  in  the  custody  of  the  law ;  and  the  owner  is,  at  once, 
entitled  to  the  remedy,  by  an  action  against  those  who  wrongfully 
withhold  from  him  the  possession  to  which  he  is  entitled. 


SUPEEME  COUET. 

E.  De  Wtti  Eobinson  v.  Eobeet  Sinolaie. 

(1  Row.,  106.     Decided  1845.) 

Motion  hy  defendant  to  set  aside  default  and  subsequent  proceed- 
ings for  irregularity,  with  costs. — This  suit  was  commenced  25th 
December  last,  by  declaration  containing  indebitatus  money  and 
merchandise,  counts,  only,  with  copy  note  annexed  and  notice  that 
it  was  the  only  demand  for  which  the  suit  was  brought.  On  the 
14th  January  last,  defendant's  attorney  prepared  plea  of  general 
issue,  affidavit  of  merits,  and  notice  of  set  off,  and  served  copies 
thereof  on  plaintiff's  attorney  by  putting  same  in  post-office  at 
New- York,  directed  to  plaintiff's  attorney  at  Albany,  and  paying 
postage.  On  the  18th  of  January  last  defendant's  attorney  received 
from  plaintiff's  attorney  through  the  post-office  the  copy  plea,  affi- 
davit of  merits,  &c.,  which  he  had  served,  with  a  notice  from 
plaintiff's  attorney  that  he  could  not  accept  them,  inasmuch  as  the 
plea  was  not  accompanied  by  the  original  affidavit  required  by  the 
rules  and  practice  of  this  court.  The  same  day  they  were  received, 
defendant's  attorney  annexed  the  original  affidavit  to  the  copy 
plea,  and  returned  same  by  mail  to  plaintiff's  attorney.  On  the 
24th  of  January  last,  plaintiff's  attorney  returned  the  same  to  de- 
fendant's attorney,  with  a  notice  that  they  came  too  late;  the 
defendant's  default  was  entered  previous  to  the  18th  of  January, 
the  day  on  which  defendant's  plea,  &c.  were  mailed  in  New-York. 
The  defendant  has  annexed  to  his  moving  papers  the  original  affi- 
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davit  of  merits  to  annex  to  liis  plea,  sworn  to  on  the  14th  of 
January  last,  and  has  no  other  affidavit  of  merits  for  this  motion. 

8.  Stevens,  Defendant's  Counsel.  J''.  Sayre,  Defendant's  Attor- 
ney. 

M.  T.  Reynolds,  Plaintifi's  Counsel.  J.  Koon,  Plaintiff's 
Attorney. 

Bea/rdsley,  Justice. — Held,  that  the  original  affidavit  should  have 
accompanied  the  plea  served,  and  that  a  general  affidavit  of  merits 
must  be  made  on  the  motion. 

Decision. — Motion  denied  with  costs,  without  prejudice. 


SUPEEME  COUET. 

Geoege  E.  Davis,  Eeceivek,  &c.,  v.  William  Eich  et  al. 

(2  How.,  86.     Decided  1846.) 

Motion  hy  defendants  at  last  December  special  term,  for  judg- 
ment as  in  case  of  non-suit.  The  venue  in  the  affidavit  made  on 
the  part  of  the  defendants  for  the  motion,  stated  it  to  be  "  Albany 
county,  ss.,"  and  the  affidavit  was  sworn  to  before  "  Abram  B. 
Olin,  Eecorder  of  the  city  of  Troy  "  (Eensselaer  county). 

L.  J.  Lansing,  Defendant's  Counsel.  L.  J.  Lansing  Defendant's 
Attorney. 

D.  C.  Woodcock,  Plaintiff's  Counsel.  O.  M.  Davis,  Plaintiff's 
Attorney. 

Plaintiff's  counsel  objected  to  reading  the  affidavit  for  the  reason 
that  it  appeared  that  the  officer  before  whom  it  was  sworn,  had  no 
jurisdiction  to  take  it. 

Jewett,  Justice. — Denied  the  motion  with  costs,  without  pre- 
judice, for  the  reason  stated  in  the  objection. 
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SUPREME  COUET. 

OOENELIUS  0.  COLEGATE  ET  AL.  V.  SeTMOUE  N.  MaESH. 

(2  Row.,  137.    Decided  1846.) 

Motion  hy  defendant  to  set  aside  default  and  subsequent  pro- 
ceedings. The  defendant's  plea  and  affidavit  of  merits  annexed 
were  served  on  the  same  day  that  his  default  had  been  entered  by 
plaintiff's  attorney,  but  after  the  default  had  been  actually  entered  ; 
plaintiff's  attorney  refused  to  accept  the  service,  and  returned  them 
to  defendant's  attorney,  stating  that  defendant's  default  had  been 
entered.  Defendant's  papers  for  this  motion  contained  a  copy  of 
the  plea  and  affidavit  of  merits  incorporated  in  an  affidavit  of 
defendant's  attorney,  and  also  the  original  plea  and  affidavit  of 
merits  served,  annexed,  but  did  not  contain  any  affidavit  of  merits 
for  the  motion.  Plaintiff's  counsel  cited  1  Howard'' s  Practice 
Heports,  166. 

0.  Allen  Defendant's  Counsel.  John  Gumming,  Defendant's 
Attorney. 

H.  Harris,  Plaintiff's  Counsel.  W.  H.  Taggard,  Plaintiff's 
Attorney. 

Beardsley,  Justice. — Denied  the  motion  with  costs,  without  pre- 
judice, on  the  ground  that  there  was  no  affidavit  of  merits  for  the 
motion. 


SUPEEME  COUET. 

Alexandee  Snydee  v.  Chaeles  a.  Olmstead. 

(2  How.,  181.     Decided  1846.) 

Motion  hy  defendant  to  set  aside  proceedings  on  the  part  of  the 
plaintiff,  c&c.  The  principal  affidavit  upon  which  the  motion  was 
founded,  was  made  by  defendant's  attorney ;  the  venue  in  the  affi- 
davit was  "  Albany  county  "  and  was  sworn  before,  and  the  jurat 
signed  by,  "  J.  Eomeyn,  judge  Eensselaer  county  courts  and  coun- 
sellor in  Supreme  Court." 
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D.  Wright,  Defendant's  Counsel.  Z.  J.  Lansing,  Defendant's 
Attorney. 

N.  Hill,  Plaintiff's  Counsel.    E.  Pearson,  Plaintiff's  Attorney. 

Plaintiff's  counsel  objected  to  the  reading  of  the  aflSdavit  on  the 
ground  that  the  officer  before  whom  it  purported  to  have  been 
sworn,  had  no  jurisdiction  to  take  it ;  and  cited  2  Howard,  86, 127. 

Jewett,  Justice. — Sustained  the  objection,  and  denied  the  motion 
with  $7  costs,  without  prejudice. 


SUPREME  COUET. 

John  Sandland  v.  Edson  Adams. 

(2  How.,  127.    Decided  1846.) 

Where  the  venue  in  an  affidavit  is  laid  in  one  county,  and  the  officer  before 
whom  the  oath  is  taken  resides  in  another ;  held  void,  for  want  of  jurisdiction. 

The  affidavit  presented  by  the  defendant  to  the  court  in  behalf 
of  this  motion,  was  made  by  defendant's  attorney,  and  the  venue 
therein  was  "  Westchester  county."  The  affidavit  was  taken 
before  a  commissioner  of  deeds  appointed  for,  and  residing  in,  the 
city  and  county  of  iTew  York. 

Plaintiff's  counsel  cited  2  Howardh  Practice  Reports,  86. 

M.  T.  Reynolds,  Defendant's  Counsel.  G.  Mills,  Defendant's 
Attorney. 

J.  Edwards,  Plaintiff's  Counsel.  Yorh  &  Cook,  Plaintiff's 
Attorneys. 

Beardsley,  Justice. — Motion  denied,  without  prejudice,  on  the 
ground  that  the  venue  in  the  affidavit  was  laid  in  Westchester 
county,  and  the  officer  who  took  the  affidavit  resided  in  the  city 
and  county  of  New- York,  and  had  therefore,  no  jurisdiction,  {a) 

(a.)  By  chap.  807  of  the  Laws  of  1873,  notaries  public  appointed  for  the  city 
and  county  of  New  York,  upon  filing  a  certified  copy  of  their  appointment,  &o., 
&c.,  may  exercise  all  the  functions  of  their  office  in  Westchester  and  other 
counties. 
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SUPKEME  COUET. 

Cutler  v.  Biggs. 

(2  Hill,  409.    Decided  1842.) 

An  affidavit  of  merits  made  and  used  for  one  purpose  in  a  cause,  cannot  be  used 
for  another  ;  e.  g.  an  affidavit  to  change  the  venue  will  not  be  received  as  the 
foundation  of  a  motion  to  set  aside  a  default  for  want  of  a  plea. 

And  where  an  affidavit  of  merits  was  served  with  the  defendant's  plea,  pursuant 
to  rule  1st  of  May  term,  1840  ;  hdd,  not  sufficient  to  prevent  the  taking  of  an 
inquest  in  the  cause  at  the  circuit  out  of  its  order  on  the  calendar. 

C.  HuMPHEET,  for  the  defendant,  moved  to  set  aside  an  inquest 
taken  at  the  circuit  out  of  its  order  on  the  calendar.  It  appeared 
that  the  cause  was  regularly  noticed  for  an  inquest,  and  that  no  affi- 
davit of  merits  was  interposed  in  season.  But  a  regular  affidavit 
of  merits  had  been  served  with  the  plea,  pursuant  to  the  statute 
and  the  rule  of  this  court.  (22  Wend.,  644,  note.)  The  usual 
affidavit  to  prevent  an  inquest  had  been  sent  to  the  counsel  for  the 
defendant  by  mail ;  but  did  not  reach  his  hands  till  after  the  jury 
were  empanneled  for  the  inquest. 

Humphrey  submitted  that  the  affidavit  served  with  the  plea  was 
sufficient ;  and  likened  it  to  the  case  of  an  affidavit  served  for  one 
circuit,  which  had  been  held  sufficient  for  any  subsequent  circuit 
at  which  the  cause  might  be  noticed.  ( Yam  Hensselaer  v.  Hamil- 
ton, 4  Oowen,  539,  540 ;  Prescott  v.  Roberts,  6  id.  45.) 

P.  Cagger,  contra. 

By  the  Court,  Cowen,  J.  The  analogy  was  so  striking  between 
this  and  the  cases  mentioned  by  Mr.  Humphrey,  that  I  reserved  the 
point,  in  order  to  confer  with  the  judges.  Our  recollection  is,  that 
affidavits  of  merits  made  in  the  course  of  the  cause  for  one  purpose, 
have  uniformly  been  rejected  when  proposed  to  be  used  for  another. 
For  instance,  an  affidavit  of  merits,  made  with  a  view  to  change 
the  venue,  would  not  be  received  as  the  foundation  of  a  motion  to 
set  aside  a  default  for  want  of  a  plea.  Many  other  like  instances 
might  be  mentioned.  To  grant  this  motion  would,  therefore,  be  to 
work  such  an  extensive  and  inconvenient  innovation  in  practice  as 
we  do  not  feel  warranted  in  allowing.     I  would  grant  the  motion 
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on  terms,  if  an  affidavit  of  merits  had  now  been  made ;  but  I  find 
none  among  the  papers  handed  up.  Although  two  affidavits  of 
merits  have  heretofore  been  made  in  this  cause  for  other  purposes, 
I  can  regard  neither  as  sufficient,  because  neither  was  made  witli 
an  immediate  view  to  this  motion. 

The  motion  must  be  denied  with  costs ;  but,  under  the  circum- 
stances, without  prejudice  to  the  right  of  renewing  it. 

Ordered  accordingly. 


SUPREME  COURT. 

"Waddell  ■;;.  Cook. 

(2  Hill,  47.    Decided  1841.) 

The  sale  by  an  officer  of  the  entire  property  in  goods  owned  by  two  jointly,  on  a> 

Ji.  fa.  against  one  of  them,  is  an  abuse  of  his  legal  authority  which  renders 

him  liable  as  a  trespasser  ah  initio.    And  see  note  (o). 
Semble,  that   the  case  of  Mersereau  v.  Nbrton  (15  John.  Bep.  179),  is  ovemiled. 

See  note  {a). 
The  share  of  one  of  several  partners,  in  goods  of  the  firm,  may  be  seized  and  sold 

on  a  fi.  fa.  for  his  individual  debt ;  and,  as  incidental  to  this  right,  the  officer  may 

take  possession  of  the  goods  seized,  and  deliver  the  whole  to  the  purchaser. 

See  note  (a). 
Semble,  that  the  debtor  partner  could  be   joined  with  the  others,  in  an  action 

against  the  officer  for  selling  the  entire  interest.     See  note  {a). 

Eeeoe  from  the  New  York  C.  P.  Cook  brought  trespass  against 
Waddell,  a  marshal  of  the  U.  S.  for  seizing  and  selling  the  goods 
of  Cook  under  a  Jl.  fa.  against  Bowne,  who  was  a  joint  owner  of 
the  goods  with  Cook.  The  marshal  sold  the  whole  interest  in  the 
goods.  There  was  evidence  in  defence  tending  to  show  that  the 
plaintiff  consented  to  a  sale  of  the  whole  interest. 

The  defendant  at  the  trial  moved  for  a  nonsuit,  on  the  ground 
that  trespass  would  not  lie ;  and  also  because  the  plaintiff  had  con- 
sented to  the  sale.  The  motion  was  overruled,  and  the  question  as 
to  the  plaintiff's  consent  submitted  to  the  jury,  the  circuit  judge 
instructing  the  jury,  that  if  they  found  such  consent,  their  verdict 
should  be  for  the  defendant;  but  if  otherwise,  then  their  verdict 
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should  be  in  favor  of  the  plaintiff  for  one-half  the  value  of  the 
property.  Yerdict  for  the  plaintiff.  The  defendant  sued  out  a 
writ  of  error. 

S.  A.  Crapo,  for  plaintiff  in  error. 

A.  Cook,  defendant  in  error,  in  person. 

By  the  Court,  Cowen,  J.  The  question  was  properly  submitted 
to  the  jury  by  the  court  below,  on  the  question  of  Cook's  assent  to 
the  sale.  There  being  no  consent,  we  think  trespass  de  honis  was 
properly  brought.  True,  the  taking  was  lawful.  The  marshal 
came,  by  the  levy,  into  the  place  of  Bowne  the  co-tenant,  thus 
acquiring  and  holding  the  possession.  So  far,  there  can  be  no  just 
complaint ;  and  it  would  seem  by  the  case  of  Mersereau  v.  Morton 
(15  John.  179),  that  though  the  marshal  went  on  and  sold  the  whole 
property,  yet  trespass  would  not  lie  by  Cook  against  the  pur- 
chaser. The  legal  effect  of  the  sale  was  merely  to  vest  Bowne's 
share  in  the  purchaser,  who  thus  became  a  tenant  in  common  with 
Cook;  and  so  not  liable  in  trespass,  unless  he  destroyed  the  chat- 
tels. {Id.  179,  181.)  Chancellor  Kent  has  remarked,  that  a  sale 
of  the  whole  interest  by  one  co-tenant  would  subject  him  to  either 
trover  or  trespass  at  the  suit  of  his  co-tenant.  {^Kenfs  Com.  350, 
note  I.  4:th  ed.)  That  trover  would  lie,  we  lately  held  in  White  v. 
Osborn  (21  Wend.,  72 ;  and  md.  Barton  v.  Williams,  6  Barn.  & 
Aid.  395).  It  is  said,  that  none  of  the  cases  cited  by  Chancellor 
Kent,  except  Mersereau  v.  Norton,  wherein  judgment  was  against 
the  plaintiff,  were  actions  of  trespass ;  and  that  seems  to  be  so.  I 
have  not,  however,  examined  them  very  particularly,  because  I  have 
come  to  the  conclusion  that  the  case  at  bar  depends  on  considera- 
tions other  than  those  which  pertain  to  the  mere  relation  of  one 
tenant  in  common,  or  joint  tenant,  to  another.  The  latter  may 
take  the  exclusive  possession  of  the  chattel  in  respect  to  his  common 
title;  and  it  may  be  wrong  to  say  that  for  a  mere  sale  he  shall  be 
liable  in  trespass.  But  the  sheriff  (or  here  the  marshal),  acts  under 
an  authority  in  law,  which,  though  it  extends  to  a  total  dispossess 
sion  of  both  the  co-tenants  by  an  execution  against  one,  yet  the 
same  law  denies  him  the  right  to  sell  the  entire  property.  In 
attempting  to  do  so,  though  the  act  be  nugatory,  yet  the  law  maj- 
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well  treat  it  as  such  an  abuse  of  legal  authority  as  renders  him  a 
trespasser  ab  initio.  This  is  the  exact  case  of  Mel/ville  v.  Brown 
(15  Mass.  Bep.  82),  which,  though  it  does  not  appear  to  have  been 
much  considered,  yet  was  distinctly,  and  we  think  properly,  placed 
by  the  court  on  the  principle  mentioned. 

Judgment  affirmed,    {a) 

(a.)  The  case  of  Phillips  v.  Cook  (34  Wend.,  389)  decides,  that  the  sheriff  may, 
at  law,  under  a,fl.fa.  against  one  of  several  partners  for  his  individual  debt,  seize 
and  sell  his  share  ;  and  that  ui  so  doing,  the  sheriff  may  take  possession  of  and 
remove  the  whole,  and  deliver  the  whole  to  the  purchaser.  (S.  P.  Seed  v.  Shepard- 
son,  3  Verm.  S.  130  ;  Whitney  v.  Ladd,  10  id.  165  ;  Welch  v.  Clark,  12  id.  686.) 
But  the  case  itself,  and  the  authorities  cited,  will  be  found  to  give  no  sanction 
whatever  to  the  idea  that  the  sheriff  would  be  protected  against  an  action  of  tres- 
pass, trover  or  replevin,  at  the  suit  of  the  other  partners,  provided  he  should 
expressly  sell  the  whole  interest.  Chief  Baron  Comyn  laid  down  the  rule  with  a 
like  restriction  in  the  King  «.  Manning  (Com.  Rep.  619,  decided  in  13  Geo.  3). 
He  said:  "If  A.,  B.  and  C.  are  partners,  and  judgment  and  execution  is  sued 
against  A.  only,  his  share  of  the  goods  can  be  sold.  It  is  true  the  sheriff 
may  seize  the  whole,  because  the  share  of  each  being  undivided  cannot  be 
known ;  and  if  he  seize  more  than  a  third  part,  he  can  sell  only  a  third  part  of 
what  is  seized  ;  for  B.  &  C.  have  equal  interest  with  A.  in  the  goods  seized ; 
but  the  sheriff  can  only  sell  the  part  of  him  against  whom  the  judgment  and 
execution  was  sued."  He  cited  several  of  the  cases  relied  upon  in  Phillips  v. 
Cook,  all  of  which  will  be  found  to  contain  the  restriction,  that  the  debtor's 
share  alone  can  be  sold  by  the  sheriff.  The  case  held  that  the  sheriff  having  a 
right  to  take  the  goods  and  sell  them,  necessarily  took  the  incidental  power  of 
delivering  them  to  the  purchaser — that  this  was  conferred  by  the  law — accord- 
ing to  the  principle  laid  down  in  Williams  v.  Am,ory  (14  Mass.  Bep. ,  27) ;  viz. 
"when  the  law  authorizes  an  act,  and  nothing  is  done  but  what  is  necessary  to 
accomplish  the  act,  those  who  perform  it  may  not  be  considered  trespassers." 
Therefore  it  was  held,  that  a  statute  authorizing  the  sheriff  to  sell  the  debtor's 
real  estate  on  execution,  conferred,  as  a  necessary  incident  the  right  to  enter 
and  levy  on  a  reversionary  interest  of  the  debtor  in  the  land.  Again,  it  is  said, 
"In  no  case  can  a  person  be  liable  to  an  action  as  for  a  tort,  for  an  act  which 
he  is  authorized  by  law  to  do."  (Calender  v.  Marsh,  1  Pick.,  418,  534.  Vid. 
what  was  said  by  Walworth,  Ch.  in  BurraU  i>.  Acker,  23  Wend.  609,  610.) 

For  the  act  of  selling  the  proper  share,  and  delivering  possession  of  the  whole, 
therefore,  no  action  will  lie  by  any  one.  And  though  the  sheriff  should  even 
assume  to  sell  the  whole,  it  may  be  quite  doubtful  whether  an  action  would 
lie  by  all  the  partners  or  their  assignees.  Such  would  probably  be  a  mis- 
joinder, within  the  reasoning  in  34  Wend.,  3QT,  and  the  ease  of  Owingsv.  Trotter, 
cited  there,  which  will  also  be  found  directly  sustained  by  the  decision  of  the 
K.  B.  in  Jones  v.  Tales,  9  Barn,  and  Cress.  532;  4  Mann,  and  Ryl.  613.  8.  C. 

But  it  is  believed  that  no  case  can  be  found,  save  Mersereau  u  Norton,  cited 
in  the  text,  denying  the  right  of  the  injured  partner,  in  his  own  name  alone,  to  sue 
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the  oflBcer.  It  is  indeed  true,  as  said  in  that  case,  that  the  legal  effect  of  the 
sheriff's  misconduct,  carries  no  right  to  the  purchaser  beyond  the  particular 
share;  but  the  principle  that  here  is  an  authority  giyen  by  law,  which  the 
sheriff  has  abused  by  going  positively  beyond  it,  and  committing  a  misfeasance, 
was  not  adverted  to.  His  right  was  to  take  and  deliver  possession  of  the  par- 
ticular goods  seized,  barely  on  the  ground  that  he  could  not  otherwise  satisfy 
the  exigency  of  the  writ ;  like  his  entering  the  house  of  a  stranger  to  take 
the  goods  of  the  debtor  which  happen  to  be  there.  He  is  bound  in  that  case, 
to  do  no  unnecessary  damage  to  the  stranger  in  the  exercise  of  his  authority ; 
and  should  he  take  the  goods  of  the  stranger  in  the  house,  or  sell  them,  could 
there  be  a  doubt  that  this  would  be  such  an  excess  as  to  render  him  a  tres- 
passer oJ  initio  ?  So,  of  the  shares  not  liable — though  possession  be  necessarOy 
taken,  yet  a  sale,  or  the  exercise  of  any  control  over  the  property  of  a  stranger 
to  the  writ,  is  a  wrong  ;  it  is  an  excess  of  the  legal  authority,  and  the  stranger 
having  a  present  right  of  possession,  even  after  a  delivery  to  the  purchaser, 
may  maintain  his  action  as  for  a  conversion  of  his  own  share,  provided  he  sue 
in  his  own  name  alone.  The  objection  which  arises  against  trespass  by  the 
reversioner,  for  the  sheriff  seizing  and  selling  the  reversionary  interest  under 
an  execution  against  the  bailee  for  a  term  of  time,  does  not,  therefore,  arise. 
That  goes  on  the  plaintiff  not  having  a  right  to  the  possession  of  the  goods 
at  the  time  of  the  seizure,  either  exclusively  or  in  common  with  any  other 
person.  Thus  though  a  sheriff  may  seize  and  sell  the  debtor's  property,  subject 
to  the  lien  of  A.,  yet  if  he  advertise  or  sell  absolutely,  A.  may  bring  replevin. 
{Wheeler  v.M'Farland,  10  Wend.,  318.) 

It  is  entirely  settled,  that  the  sheriff  cannot  sell  any  more  than  the  debtor  part- 
ner's share.  The  doubt  has  been  whether,  even  at  law,  he  may  sell  that.  In 
some  cases  it  is  said  that  he  cannot ;  and  a  recent  learned  opinion  has  been 
delivered  to  that  effect  by  Parker,  J.  of  the  N.  H.  superior  court. 
{Morrison  v.  Blodgett,  8  N.  Homvp.  B.  338.)  The  contrary  was  settled  by 
Phillips  V.  Cook,  as  the  general  rule  in  this  state;  and  most  of  the  authorities  on 
the  point  adverted  to.  The  doctrine  of  preference  in  favor  of  partnership  pro- 
perty, was  there  held  to  belong  exclusively  to  a  court  of  equity,  as  has  also  been 
held  in  several  other  states.  ( Vid.  in  addition  to  the  cases  cited  in  34  Wend. ,  403,  3, 
Ohatsel  v.  Bolton,  3  M'  Cord,  33,  in  connection  with  Bowden  v.  Schatzell,  Bail.  Eq.  Bep. 
360.  Vid.  also  Burton  v.  Oreen,3  Ca/rr.  &  Payne,  3(>Q,  and  the  note  to  that  case; 
Vienne  v.  McOa/rty,  1  BaM.  154 ;  McCoombe  ®.  Bunch,  3  id!.  73  ;  Goodwin  v.  Bieh- 
ardson,  11  Mass.  Bep.  473,  per  Jackson,  J.) 
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SUPREME  COURT. 

"Walkee  v.  Ckuikshank. 

(2  Bill,  296.    Decided  1842.) 

Where  a  city  charter  provided,  that  penalties  imposed  by  the  ordinances  of  the 
common  council  might  be  recovered  "  in  an  action  of  debt  in  any  court  having 
cognizance  thereof,"  and  that  "the  first  process  in  any  such  action,  brought 
before  a  justice  of  the  peace,  should  be  by  warrant:"  held,  that  the  penalties 
might  be  sued  for,  in  a  justice's  court ;  and  that  the  warrant  might  issue  with- 
out the  preliminary  aifidavit  required  by  3  if.  8.  329,  §  18,  the  charter  having 
been  granted  since  the  passage  of  that  statute. 

Semble,  that  an  action  of  debt  to  recover  a  penalty  imposed  by  the  by-law  of  a 
municipal  corporation,  may  be  brought  in  a  justice's  court,  although  the  statute 
authorizing  the  by-law  contains  no  provision  conferring  jurisdiction  upon  jus- 
tices of  the  peace. 

In  an  action  for  false  imprisonment,  the  defendant  pleaded  in  justification,  that 
the  act  complained  of  was  an  arrest  of  the  plaintiff  under  a  warrant  issued  at 
the  instance  of  the  defendant,  who  was  city  attorney  of  Utica,  for  the  viola- 
tion by  the  plaintiff  of  an  ordinance  made  by  the  common  council ;  but  the 
plea  did  not  aver  that  the  plaintiff  had  in  fact  violated  the  ordinance :  Held, 
nevertheless,  that  the  plea  was  good. 

That  part  of  the  bill  of  rights  declaring  that  "no  warrants  can  issue  but  upon 
probable  cause  supported  by  oath,"  &c.,  relates  only  to  criminal  process,  and  has 
no  application  to  arrests  in  civil  suits. 

Eeeoe  to  the  Oneida  common  pleas.  Cruikshank  sued  Walker 
in  the  court  below,  and  declared  for  trespass  and  false  imprison- 
ment. The  defendant  pleaded  jM"st,  not  guilty  ;  second  and  third, 
special  pleas  of  justification.  In  the  second  plea,  the  defendant 
set  forth  portions  of  the  "  act  to  incorporate  the  city  of  Utica," 
passed  February  13,  1832.  (Stat.  1832,  j>.  17.)  By  the  thirty- 
eighth  section  of  the  act,  it  was  enacted  that  the  common  council 
should,  among  other  things,  have  power  to  make  and  establish  ordi- 
nances, rules,  regulations  and  by-laws,  to  prevent  vice  and  immo- 
rality ;  to  preserve  peace  and  good  order ;  to  restrain  and  suppress 
disorderly  and  gaming  houses,  billiard  tables  and  all  instruments 
and  devices  used  for  gaming.  By  the  fortieth  section,  the  common 
council  was  authorized  to  enforce  observance  of  their  ordinances 
and  by-laws  by  imposing  penalties  not  exceeding  $25,  for  any  one 
offence,  "  to  be  recovered  with  costs,  in  an  action  of  debt,  in  any 
court  having  cognizance  thereof"  The  42d  section  provided  that 
actions  brought  to  recover  any  penalty  incurred  under  the  act,  or 
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the  ordinances,  by-laws  or  police  regulations  made  in  pursuance  of 
the  act,  should  be  brought  in  the  corporate  nanae  [of  the  city.J 
"  The  fiifet  process  in  any  such  action,  brought  before  a  justice  of 
the  peace,  shall  be  by  warrant;  and  execution  may  be  issued 
thereon  immediately  on  the  rendition  of  the  judgment."  The 
plea  then  set  out  the  5th  section  of  a  law  or  ordinance  made 
by  the  common  council  of  the  citj',  on  the  27th  of  April, 
1832,  as  follows :  "  If  any  person  shall  keep  a  billiard  table, 
shuffle  board,  eo-table,  faro-bank,  or  any  other  instrument  of 
gaming  where,  or  on,  or  with  which,  money,  liquor  or  other 
articles  shall  in  any  manner  be  played  for  in  said  city,  or  if 
any  person  shall  keep  a  disorderly  or  gaming  house  in  said 
city,  such  person  shall  for  every  ofience  forfeit  and  pay  a  penalty 
of  twenty-live  dollars,"  &c.  After  setting  out  portions  of  the 
charter  and  by-law,  the  defendant  averred  that  before,  and  at  the 
time  when,  &c.,  he  was  attorney  for  the  city,  duly  appointed  by 
the  common  council,  in  pursuance  of  the  26th  section  of  the  char- 
ter, which  authorizes  such  appointment :  that  on  the  11th  of  May, 
1840,  he,  as  such  attorney,  directed  to  be  issued  by  John  Parsons, 
a  justice  of  the  peace  in  and  for  said  city,  a  warrant  against  the 
plaintiff  for  a  violation  of  the  said  5th  section  of  the  laws  and  ordi- 
nances of  the  city ;  that  thereupon  a  warrant  was  issued  by  the 
justice,  directed  to  any  constable  &c.,  commanding  him  in  the 
name  of  the  people  &c.,  to  take  the  plaintifi  and  bring  him  before 
the  justice  at  &c.,  to  answer  unto  the  city  of  TJtica  in  a  plea  of 
debt  &c.,  and  was  delivered  to  John  Pease,  a  constable  &e.,  to  be 
executed,  who  took  and  arrested  the  plaintiff  by  bis  body,  and  kept 
and  detained  him  in  custody  by  virtue  of  the  warrant,  for  the  time 
mentioned  in  the  declaration  &c. ;  which  is  the  same  trespass,  &c. 
Yerification.  The  third  plea  was  substantially  like  the  second. 
The  plaintiff  demurred  to  each  of  the  special  pleas,  and  the  court 
below  rendered  judgment  on  the  demurrers  in  his  favor.  On  the 
trial  upon  not  guilty  the  jury  found  a  verdict  for  the  plaintiff  and 
assessed  his  damages  at  six  cents;  the  judgment  having  been 
rendered  against  the  defendant  on  the  whole  record,  he  brought 
error. 

W.  McOall,  for  the  plaintiff  in  error. 

W.  M.  Allen,  for  the  defendant  in  error. 
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£y  the  Court,  Beonboh,  J.  The  plaintiff  below  takes  no  excep- 
tion to  the  pleas  in  matter  of  form,  and  the  only  question  is, 
whether  they  are  good  in  substance.  The  first  objection  urged 
against  the  pleas  is,  that  the  justice  had  no  jurisdiction  to 
issue  the  warrant :  that  neither  the  act  relating  to  the  justices' 
courts  nor  the  charter  of  the  city  give  any  jurisdiction  to  a  justice 
of  the  peace  in  actions  to  recover  penalties  for  the  violation  of  a 
by-law  or  ordinance  of  the  common  council  of  that  city.  We  are 
referred  to  2  B.  S.  226,  §  2,  subd.  3,  giving  to  justices  cognizance 
of  "  all  actions  for  any  penalty  not  exceeding  fifty  dollars  given 
by  any  statute  of  this  state ; "  which,  it  is  said,  does  not  extend  to 
the  case  of  a  penalty  inflicted  by  an  ordinance  or  iy-la/w  though 
made  in  pursuance  of  a  statute.  I  do  not  think  it  necessary  to 
consider  the  soundness  of  the  argument,  for  the  first  subdivision 
of  the  same  section  gives  the  justice  jurisdiction  of  "  all  actions 
of  debt,  covenant  and  assumpsit,  wherein  the  debt  or  balance  due, 
or  the  damages  claimed,  shall  not  exceed  fifty  dollars ; "  and  I  see 
no  reason  why  this  provision  should  be  so  restricted  by  construc- 
tion as  to  exclude  an  action  of  debt  to  recover  a  penalty  under  a 
by-law.  The  40th  section  of  the  charter  provides  for  the  recovery 
of  a  penalty  inflicted  by  the  ordinances  of  the  common  council 
"in  an  action  of  debt,  in  any  court  having  cognizance  thereof:  " 
and  the  42d  section  of  the  charter  declares  that  "  the  first  process 
in  any  such  action  brought  be/ore  a  justice  of  the  peace,  shall  be 
by  warrant."  Although  the  charter  does  not,  in  terms,  declare 
that  a  justice  shall  have  jurisdiction  in  actions  for  penalties  under 
by-laws,  as  is  the  case  in  some  other  charters  to  which  we  were 
referred,  I  cannot  doubt  that  the  legislature  intended  these 
actions  should  be  brought  in  justices'  courts.  The  penalty  is 
recoverable  "  with  costs "  (§  40) ;  and  it  would  be  very  burden- 
some to  a  defendant  to  require  the  action  for  a  debt  which  cannot 
exceed  $25  to  be  brought  in  a  court  of  record. 

The  second  point  was  for  the  purpose  of  raising  the  objection 
that  the  act  incorporating  the  city  is  a  private  act,  and  has  not 
been  sufiBciently  pleaded ;  but  the  objection  was  abandoned 
on  the  argument.  It  was  also  suggested  under  this  point  that  the 
common  council  could  not  group  several  ofiences  in  one  ordinance 
or  by-law ;  but  the  counsel  was  also  understood  to  say  that  he 
did  not  rely  on  this  objection. 
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It  was  not  necessary  for  the  defendant  to  aver  in  his  pleas  that 
the  plaintiff  had  in  fact  violated  the  ordinance.  'It  was  the  duty  of 
the  defendant  as  attorney  for  the  city,  to  sue  for  the  recovery  of 
penalties,  and  the  statute  gives  him  no  choice  but  to  proceed  by 
warrant.  (§  42.)  If  he  acts  maliciously  and  without  probable 
cause,  the  injured  party  may  have  redress  by  an  action  on  the  case. 
But  where,  as  in  this  case,  his  motives  have  not  been  questioned, 
it  is  impossible  to  maintain  that  he  is  liable  to  an  action  of  trespass 
and  false  imprisonment  if  he  happens  to  be  mistaken  in  supposing 
that  a  penalty  has  been  incurred  by  the  person  arrested. 

The  last  objection  and  the  one  principally  relied  on  by  the 
plaintiff  is,  that  the  warrant  issued  without  such  affidavit  as  is 
required  by  the  act  relating  to  justices'  courts.  (2  H.  S.-  229,  §  19. 
Statutes  of  1831,  p.  403,  §  30,  31.)  But  the  act  incorporating  the 
city  was  passed  since  the  justice  act,  and  it  provides  that  'Hhe  first 
^process  in  any  such  action  [to  recover  a  penalty]  brought  before  a 
justice  of  the  peace,  shall  he  hy  warrant.''''  (§  42.)  The  warrant 
is  here  given  without  oath  or  affidavit ;  and  the  city  attorney  has 
no  choice  to  proceed  in  any  other  way.  The  word  is  not  may  but 
shall.  Under  the  justice  act  a  warrant  cannot  issue  except  upon 
very  special  circumstances ;  and  to  hold  that  an  attorney  must 
comply  with  that  act  would,  in  many  cases,  amount  to  a  denial  of 
all  remedy  for  a  violation  of  the  city  ordinances.  I  see  no  reason 
why  we  should  disregard  the  charter  in  settling  this  question.  That 
differs  in  another  aspect  from  the  justice  act.  When  a  penalty  is 
recovered,  execution  may  issue  immediately  on  the  rendition  of 
the  judgment ;  and  if  there  be  no  goods  or  lands,  the  defendant  may 
be  imprisoned  in  the  county  jail  for  a  period  not  exceeding  thirty 
days.  (§  42.)  So  far  as  the  charter  goes,  it  gives  the  rule  of 
proceeding  in  writs  to  recover  penalties.  Beyond  that,  the  law 
and  practice  of  the  court  in  which  the  action  is  brought  must  be 
followed.  There  is  nothing  unusual  in  this.  There  are  many 
other  cases  where  the  common  course  of  proceeding  is  either  set 
aside  or  modified  by  special  legislation. 

"We  are  referred  to  the  bill  of  rights  (1  E.  S.  84,  §  11),  which 
provides  against  unreasonable  searches  and  seizures ;  and  declares 
that  "  no  warrants  can  issue  but  upon  probable  cause  supported  by 
oath  or  affirmation,  and  particularly  describing  the  place  to  be 
searched  and  the  persons  or  things  to  be  seized."     This  relates  to 
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criminal  process,  and  has  nothing  to  do  with  arrests  in  civil  suits. 
"We  have  always  had  a  bill  of  rights  ;  and  yet,  until  within  a  very 
recent  period,  a  man  might  be  arrested  on  a  capias  and  held  to  bail 
as  a  matter  of  course,  and  without  anything  more  than  a  mere 
claim  on  the  part  of  the  plaintiff,  unsupported  by  oath  or  affirma- 
tion, that  the  defendant  was  his  debtor. 

Each  of  the  pleas  contains  a  good  answer  to  the  action.  The 
judgment  of  the  court  below  must  therefore  be  reversed,  and  judg- 
ment must  be  rendered  for  the  plaintiff  in  error  on  the  demurrers. 

Ordered  accordingly. 


SUPEEME  COURT. 

Mattee  of  Eaulenbe,  an  Absconding  oe  Concealed  Debtoe. 

(4  Hill,  598.     Decided  1843.) 

The  appointment  of  trustees  in  a  proceeding  against  an  absconding  or  concealed 
debtor,  under  3  R.  S.  p.  2  et  aeq.,  does  not  preclude  him  from  raising  the  ques- 
tion whether  the  affidavits  upon  which  the  attachment  issued  were  sufficient  to 
give  the  officer  jurisdiction. 

Nor  will  the  debtor  be  precluded  even  though  he  have  previously  applied  for  and 
had  a  hearing  in  the  common  pleas,  pursuant  to  2  B.  S.  p.  9,  §  43. 

The  case  of  Subhell  v.  Ames  (15  Wend. ,  373)  explained,  and  the  reporter's  abstract 
of  it  corrected. 

In  order  to  confer  jurisdiction,  the  affidavits  of  the  two  witnesses  required  by  3  R. 
8.  p.  3,§  5,  must  state  the  facta  and  circumstances  to  establish  the  grounds  of  the 
application ;  mere  information  and  belief  wiW  not  answer.    Per  Bronson,  J9 

If,  however,  facts  and  circumstances  be  stated  tending  to  establish  the  grounds  of 
the  application  and  fairly  calling  on  the  officer  for  an  exercise  of  his  judgment 
upon  the  weight  of  the  evidence,  though  he  err  in  his  estimate  of  it,  the  pro- 
ceedings will  not  be  void  for  lack  of  jurisdiction. 

On  the  16th  of  April,  1842,  an  attachment  was  issued  against 
Faulkner,  as  an  absconding  or  concealed  debtor,  on  the  application  of 
Thomas  J.  Smith,  by  the  circuit  judge  of  the  first  circuit.  On  the 
26th  of  May  following,  Faulkner  presented  a  petition  to  the  judge 
stating  that  he  was  not  an  absconding  or  concealed  debtor,  and  had 
the  matter  referred  to  the  determination  of  the  New  York  C.  P. 
The  court  decided  against  him  on  the  5th  of  September.     On  the 
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13th  of  October  the  circuit  judge  appointed  trustees,  and  on  the 
3d  of  November  he  reported  his  proceedings  to  this  court.  In 
December  the  debtor  made  a  motion,  on  special  grounds,  to  set 
aside  the  appointment  of  trustees,  and  a  motion  was  made  against 
him  for  the  purpose  of  placing  certain  moneys  within  the  reach  of 
the  trustees. 

The  debtor  now  moved  that  the  attachment  and  all  the  subse- 
quent proceedings  be  set  aside  and  annulled  for  want  of  jurisdic- 
tion in  the  circuit  judge,  and  for  irregularity  and  insufficiency  in 
the  affidavits  on  which  the  attachment  issued.  In  case  this 'should 
not  be  granted,  he  then  asked  for  a  rehearing  in  the  court  of  C.  P. 
He  swore  that  the  affidavits  on  which  the  attachment  issued  were 
not  reported  to  the  C.  P.  by  the  circuit  judge,  nor  were  they  filed 
in  this  court ;  and  although  inquiry  and  search  were  repeatedly 
made  for  them,  they  could  not  be  found  until  the  20th  of  February 
last,  when  they  were  found  in  the  office  of  the  circuit  judge.  The 
grounds  on  which  the  question  of  jurisdiction  is  made  are  suffi- 
ciently stated  in  the  opinion  of  the  court. 

J.  Bhoades,  for  the  debtor. 

iT.  Hill,  Jr.,  contra. 

By  the  Court,  Bkonson,  J.  It  is  said  there  was  not  sufficient 
evidence  before  the  circuit  judge  that  Faulkner  was  an  abscond- 
ing or  concealed  debtor,  and  consequently  that  the  officer  did  not 
acquire  jurisdiction  to  issue  the  attachment.  The  statute  declares 
that  the  appointment  of  trustees  shall  be  conclusive  evidence  that 
the  person  was  a  concealed  or  absconding  debtor  within  the  mean- 
ing of  the  act,  and  that  the  appointment  and  all  the  previous  pro- 
ceedings were  regular.  (2  R.  S.  12,  §  12.)  Strong  and  compre- 
hensive as  this  language  undoubtedly  is,  it  is  settled  that  it  does 
not  preclude  an  inquiry  into  the  fact  whether  &  prima  facie  case 
was  made  out  before  the  officer  who  issued  the  attachment. 
{Matter  of  Hurd,  9  Wend.,  465.)  There,  the  proceedings  were 
against  administrators  in  their  representative  character,  who  were 
adjudged  not  to  be  within  the  statute ;  and  on  that  ground  the 
attachment  and  all  subsequent  proceedings  were  set  aside  by  this 
court,  although  trustees  had  been  appointed.     In  Hubbell  v.  Ames 
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(15  Wend.,  372),  the  question  came  up  collaterally,  and  it  was 
held  that  the  appointment  of  trustees  was  sufficient  to  show  that 
the  officer  had  jurisdiction  ;  but  it  was  not  held  to  be  conclusive, 
as  is  erroneously  stated  in  the  reporter's  head  note. 

The  decision  in  the  Matter  of  Hurd  necessarily  affirms  that 
the  estoppel  created  by  the  62d  section  has  a  limit,  and  that  it 
does  not  extend  to  the  question  whether  a  prima  fade  case  was 
made  out  before  the  officer  in  the  first  instance.  The  limitation 
may,  I  think,  be  successfully  maintained,  without  overthrowing 
the  estoppel  altogether.  Assuming  that  tbe  attachment  was 
properly  issued,  the  statute  goes  on  to  provide,  that  the  debtor 
may  come  in  at  any  time  before  the  appointment  of  trustees,  and 
allege  that  he  was  not  an  absconding  or  concealed  debtor ;  and  the 
matter  is  then  to  be  tried  by  this  or  some  other  court.  The  debtor 
thus  has  an  opportunity  to  produce  rebutting  evidence  for  the  pur- 
pose of  overthrowing  the  prima  facie  case  on  which.-  the  attach- 
ment issued.  If  the  decision  is  in  his  favor,  the  warrant  is  dis- 
charged ;  otherwise  the  proceedings  go  on.  (§  43  to  50.)  If  the 
debtor  does  not  come  in  and  deny  the  allegations  on  which  the 
warrant  issued,  or  if  he  appears  and  the  matter  is  adjudged  against 
him,  trustees  are  to  be  appointed.  (§  58.)  And  then,  having 
either  produced  his  rebutting  evidence,  or  having  neglected  the 
proper  opportunity  for  doing  so,  he  is  afterwards  precluded  from 
adducing  evidence  to  show  that  he  was  not  an  absconding  or  con- 
cealed debtor.  So  far  the  estoppel  created  by  the  62d  section  goes, 
and  there  it  ends.  It  does  not  touch  the  question  whether  the 
proceeding  was  not  utterly  groundless  at  the  first  taking  the  case 
as  it  appeared  on  the  ex  parte  application  of  the  creditor.  The 
question,  for  aught  that  I  can  see,  must  always  remain  open  to  the 
debtor  ;  for  if  the  officer  had  no  jurisdiction,  the  whole  proceeding 
is  coraTTh  non  judice. 

It  is  said  that  the  debtor  is  concluded  from  raising  this  question 
in  consequence  of  having  applied  to  the  judge  for  a  hearing  in 
the  common  pleas,  and  having  had  that  hearing.  (§  43.)  But  this 
was  not  a  proceeding  in  personam,  or  an  action  where  a  voluntary 
appearance  would  be  sufficient  to  confer  jurisdiction  over  the 
person  although  not  regularly  served  with  process.  It  was  a  pro- 
ceeding in  rem,  and  the  debtor  only  came  in  to  save  his  property. 
It  was  not  a  case  where  there  could  be  any  such  thing  as  a  tech- 
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nical  appearance.  {See  per  Parsons,  0.  J.  in  Bissell  v.  Briggs,  9 
Mass.  R.  469 ;  Pawlvng  v.  Bwd,  13  John.  192,  207 ;  Cowen  c& 
EilVs  Notes  to  Phil.  Eu.  908,  1024.)  He  undertook  to  prove 
that  he  was  not  an  absconding  or  concealed  debtor,  for  the  purpose 
of  having  the  warrant  discharged.  (§43  to- 48.)  But  I  do  not 
see  how  that  could  confer  jurisdiction  on  the  judge  who  had  pre- 
viously issued  the  warrant. 

This  brings  us  to  the  question  whether  such  a  prima  facie  case 
was  made  out  before  the  circuit  judge  as  to  give  him  jurisdiction. 
No  exception  is  taken  to  the  application  and  affidavit  made  by  the 
creditor  (§  3,  4) ;  but  it  is  insisted  that  the  affidavit  of  the  two  wit- 
nesses was  insufficient.  They  must  state  the  facts  and  circumstan- 
ces to  establish  the  grounds  on  which  the  application  is  made  (§  5). 
It  is  not  enough  for  them  to  say  they  are  informed  and  ielieve  that 
the  debtor  has  secretly  departed  from  the  state,  or  keeps  himself  con- 
cealed therein,  with  intent  to  defraud  his  creditors  or  to  avoid  the 
service  of  civil  process.  They  must  give  the  facts  and  circum- 
stances which  induce  the  belief,  to  the  end  that  the  officer  may 
judge  of  the  evidence.  {Ex  pa/rte  Haynes,  18  Wend.  611,  and  cases 
cited;  and  see  Ex  pa/rte  Robinson,  21  Wend.,  672;  Johnson  v. 
Moss,  20  id.  145.)  But  these  witnesses  did  state  facts  and  circum- 
stances tending  to  prove  that  Faulkner  had  departed  from  the  state, 
or  kept  concealed  within  it  with  intent,  &c.  They  state  that  they 
were  acquainted  with  him ;  that  he  had  been  a  proprietor  of  a  line 
of  stages  kept  at  a  specified  place  in  the  city  ;  that  about  six  weeks 
before,  he  sold  out  his  stages  and  horses  suddenly  and  broke  up  his 
business,  and  thereafter  departed  from  or  kept  concealed  in  the 
city ;  and  that  after  he  sold  out,  his  goods  were  sold  by  his  land- 
lord for  the  payment  of  rent.  Before  the  sale  by  Faulkner  they 
saw  him  frequently ;  but  since  that  time  they  had  not  seen  him  at 
all.  And  they  add,  that  it  was  generally  understood  and  believed 
that  Faulkner  was  keeping  out  of  th«  way  to  avoid  his  creditors, 
and  that  he  was  concealed  within  this  state  or  had  absconded  from 
it,  for  the  purpose  of  defrauding  his  creditors.  Now,  although 
the  evidence  was  far  from  being  conclusive,  still  it  had  a  legal  ten- 
dency to  make  out  a  case,  in  all  ^ts  parts,  for  the  issuing  of  an 
attachment.  Enough  was  proved  to  call  upon  the  officer  for  the 
exercise  of  his  judgment  upon  the  weight  and  importance  of  the 
evidence ;  and  if  he  erred  in  the  decision  of  a  question  thus  fairly 
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presented,  the  error  would  not  be  fatal  to  the  proceedings.  It  is 
only  when  there  is  a  total  want  of  evidence  upon  some  essential 
point,  that  the  officer  will  fail  to  acquire  jurisdiction. 

The  motion  for  re-hearing  in  the  C.  P.  comes  quite  too  late ;  and 
besides,  I  do  not  see  that  we  have  any  power  to  order  it. 

Motion  denied. 


SUPEEME  COURT. 
Claek  v.  Stoet. 
(29  Bark,  296.    Decided  1859.) 
James  E.  Dewey,  for  the  plaintiff. 
Dewitt  G.  Bates,  for  the  defendant. 

By  the  Court,  Baloom,  J.  This  action  was  brought  upon  an 
account,  which  the  plaintiff"  purchased  of  one  Myers.  But  in  the 
view  I  have  taken  of  the  case,  it  is  unnecessary  to  determine 
wliether  the  account  was  proved  so  as  to  authorize  the  jury  to  find 
a  verdict  thereon  in  favor  of  the  plaintiff. 

The  defendant  purchased  a  judgment  of  one  Easier,  that  he  had 
recovered  against  Myers  before  a  justice  of  the  peace;  and  he 
introduced  it  in  evidence  on  the  trial  of  this  action,  as  a  defense, 
or  set-off  or  counter-claim.  The  plaintiff  objected  to  its  introduc- 
tion, and  insisted  that  it  was  inadmissible,  for  several  reasons.  But 
it  was  properly  admitted,  unless  the  fact  that  five  years  had  not 
elapsed,  after  its  rendition,  at  the  time  of  the  trial,  prevented  the 
defendant  from  thus  using  it.  It  is  provided  by  section  71  of  the 
code,  that  no  action  shall  be, brought  upon  a  judgment  rendered  in 
any  court  of  this  state,  except  a  court  of  a  justice  of  the  peace, 
between  the  same  jpa/rties,  without  leave  of  the  court  for  good  cause 
shown,  on  notice  of  the  adverse  party ;  and  no  action  on  a  judgment 
rendered  by  a  justice  of  the  pejfce  shall  be  brought  in  the  same 
county  within  five  years  after  its  rendition,  except  upon  the  hap- 
pening of  one  of  several  events  specified  therein,  not  shown  in  this 
case  to  have  transpired.     I  am  of  opinion  the  judgment  against 
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Myers  was  properly  admitted  in  evidence,  for  two  reasons :  first, 
the  code  only  prohibits  actions  on  justices'  judgments  within  five 
years  after  their  rendition,  and  does  not  prevent  parties  thereto 
from  using  them  as  defenses,  or  set-offs  or  counter-claims  in  actions ; 
secondly,  if  using  the  judgment,  as  the  defendant  used  it  on  the 
trial,  was  equivalent  to  bringing  an  action  upon  it,  still  such  use 
of  it  was  not  prohibited  by  the  code,  because  the  defendant  was  not 
a,party  to  it,  but  only  the  assignee  thereof.  {Tufts  v.  Braisted,  4 
Duer,  607.     12  Bow.  Pr.  R.  537.) 

The  judgment  was  larger  than  the  account,  and  was  rightfully 
used  to  extinguish  it.  The  jury,  therefore,  did  right  in  finding  a 
verdict  for  the  defendant.  The  judgment  of  the  county  court 
should  be  affirmed,  with  costs. 

Decision  accordingly. 


SUPEEME  COURT. 

Lane  and  Laing  v.  Moese  and  Studlet. 

(6  Bow.,  394.     Decided  1852.) 

T.  Hastings,  for  defendants. 
0.  M.  CroMdaU,  for  plaintiffs. 

Johnson,  Justice. — The  venue  is  an  essential  part  of  every  affi- 
davit. It  is  prima  facie  evidence  of  the  place  where  it  was  taken. 
{Belden  v.  Devoe,  12  Wend.,  '2i'ih~,  note  ;  3  Bill,  461.)  An  affidavit 
should  show  upon  its  face  that  it  was  made  before  some  officer 
competent  to  take  affidavits,  and  within  some  place  where  he  was 
authorized  by  law  to  administer  an  oath.  This,  at  least,  would 
seem  to  be  necessary  to  show  a  legal  verification. 

For  aught  that  appears,  this  affidavit  was  made  in  Canada,  or 
in  some  other  State,  where  the  oath  administered  was  extra  judicial 
and  void.  No  presumption  arises  that  an  affidavit  has  been  made 
at  any  particular  place  within  the  state ;  nor,  indeed,  that  it  was 
made  within  the  limits  of  the  state,  where  no  place  is  mentioned. 
The  affidavit  did  not,  therefore,  contain  enough  to  show  that  the 
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plaintiff  in  verifying  his  complaint,  had  been  legally  sworn,  and 
consequently  the  defendants  were  at  liberty  to  put  in  their  answer 
without  a  verification.  It  is  not  a  case  where  the  defendants  were 
bound  to  return  the  complaint,  if  they  regarded  the  verification  as 
defective,  as  supposed  by  the  plaintiffs'  counsel. 

The  judgment  and  execution  must,  therefore,  be  set  aside,  with 
costs  of  the  motion. 


SUPEEME  COURT. 


Peeet  and  Finehottt,  Oveeseees  oe  the  Pooe  of  the  Town  of 
Saeatoga.  Speings  v.  Tynen. 

(22  Bark,  137.     Decided  1856.) 

In  an  action  brought  in  a  justice's  court  to  recover  penalties  for  violations  of  the 
excise  law,  it  is  a  sufficient  indorsement  of  the  summons  if  it  states  that  such 
summons  is  issued  "  according  to  the  provisions  of  title  9,  part  1,  chapter  20 
of  the  statute  of  excise  and  the  regulation  of  taverns  and  groceries." 

A  justice  of  the  peace  has  authority  to  allow  a  constable  to  amend  his  return  to  a 
summons.  And  a  refusal  of  the  defendant  to  appear,  will  not  deprive  the  jus- 
tice of  this  right. 

The'power  of  amendment  does  not  depend  upon  the  appearance  of  the  defend- 
ant in  the  suit. 

The  provisions  of  the  code,  respecting  amendments,  are  in  addition  to  those  in 
the  revised  statutes.  They  are  not  inconsistent  with  each  other,  and  both 
remain  in  force. 

Whether  a  service  upon  the  defendant  of  a  copy  of  the  indorsement  on  the  sum- 
mons is  necessary  ?  Qiuere.  ******* 
****»«        ******** 

This  was  an  action  commenced  before  a  justice  of  the  peace,  by 
the  plaintiffs,  against  the  defendant,  for  the  recovery  of  several 
penalties  for  violations  of  the  15th  section  of  the  title  of  the  revised 
statutes  in  relation  to  excise,  &c.  (1  S.  S.  680,  §  15,  1st  ed. ;  llth 
see.  in  Sd  ed.)  The  suit  was  commenced  by  summons.  The  jus- 
tice indorsed  on  the  su,mmons,  at  the  time  it  was  issued,  the  fol- 
lowing: "According  to  the  provisions  of  title  9,  part  1,  chapter 
20  of  the  statute  of  excise  and  the  regulation  of  taverns  and  gro- 
ceries.    John   T.   Carr,  justice   of  the  peace."      The  constable 
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returned  the  summons,  with  a  return  indorsed,  "  that  the  same  was 
personally  served  on  the  said  Dennis  Tynen,  on  the  5th  of  Janu- 
ary, 1855,  and  a  copy  left  with  the  defendant."  On  the  return  day 
of  the  summons  the  plaintiffs  appeared  by  W.  M.  Searing,  who  tes- 
testified  to  his  authority  to  appear  for  them ;  and  the  defendant 
appeared  specially  by  L.  B.  Pike,  to  m'ake  objections  to  the  juris- 
diction of  the  court,  and  made  the  following,  viz  :  1.  That  no 
suflBcient  summons  was  served  on  the  defendant ;  2.  That  the 
indorsement  required  by  the  statute  was  not  made  on  the  copy 
summons  left  with  the  defendant ;  3.  That  no  sufficient  indorsement 
was  made  on  the  summons  ;  4.  That  the  return  was  not  sufficient 
to  show  the  service  of  the  summons  ;  and  5.  That  the  court  had  no 
jurisdiction  of  the  person  of  the  defendant.  These  objections  were 
overruled  by  the  court,  and  the  defendant  did  not  appear  any  fiir- 
ther  in  the  cause.  *  »         *         *         *  *         * 

W.  A .  Beach,  for  the  appellant. 

Sea/ting  c&  Putnam,  for  the  respondents. 

By  the  Court,  Paige,  J.  The  indorsement  on  the  summons 
was  a  compliance  with  the  7th  section  of  the  article  of  the  revised 
statutes  in  relation  to  actions  for  penalties  and  forfeitures.  (2  R. 
S.  481,  Is^  Ed^  This  section  only  requires  that  a  general  refer- 
ence to  the  statute  which  gives  the  action  shall  be  indorsed.  The 
reference  in  this  case  was  to  the  title ;  which  is  not  subdivided 
into  articles.     This  was  sufficient.     (17  Wend.,  87.    1  R.  S.  687.) 

The  justice  had  authority  to  allow  the  constable  to  amend  his 
return.  Justices  have  the  same  powers,  in  respect  to  amendments, 
as  courts  of  record.  (11  Wend.,  214,  215.  1  Bari.  S.  0.  R. 
555,  556.  12  Wend.,  150.  15  id.  557.  2  R.  S.  225,  §  1.  Id.  424, 
§  1,  and  425,  §  10.  Code,  §  173.)  The  provisions  of  the  code,  as 
to  amendments,  are  in  addition  to  those  in  the  revised  statutes. 
(3  How.  Fr.  R.  305.  Voorhies'  Code,  Uh  Ed.  p.  261.)  They  are 
not  inconsistent  with  each  other,  and  both  remain  in  force.  The 
refusal  of  the  defendant  to  appear,  after  his  objections  to  the  juris- 
diction of  the  justice  had  been  overruled,  did  not  deprive  the  latter 
of  his  power  afterwards  to  allow  the  amendment  of  the  constable's 
return.      The  power  of  amendment  does  not   depend  upon   the 
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appearance  of  the  defendant  in  the  suit.  The  revised  statutes 
expressly  allow  amendments  to  be  made  at  any  time  before  judg- 
ment. Under  the  code  they  may  be  made  after,  as  well  as  before 
judgment.  {Code,  §  173.  2  R.  S.  429,  §  1.)  The  amended  return 
of  the  justice,  I  think,  shows  that  the  constable,  when  he  served 
the  summons,  delivered  a  copy  of  the  indorsement,  with  a  copy  of 
the  summons,  to  the  defendant.  The  return  of  the  constable  is 
not  traversable.  If  it  is  false,  the  defendant  has  his  remedy 
against  him  in  an  action  for  a  false  return.  (14  John.  481.)  It  is 
questionable  whether  a  service  upon  the  defendant  of  a  copy  of 
the  indorsement   on  the   summons  was   necessary.     (2  R.  S.  481, 

§7.)_ 

IS'either  of  the  objections  interposed  by  the  defendant  to  the 
jurisdiction  of  the  justice  can  be  sustained.  A  sufficient  summons 
was  served  on  the  defendant ;  the  summons  was  properly  served  ; 
the  indorsement  thereon  was  a  compliance  with  the  statute  which 
directed  it ;  a  copy  of  it  was  served  on  the  defendant,  in  connec- 
tion with  a  copy  of  the  summons,  and  the  court  had  jurisdiction 
of  the  person  of  the  defendant. 


SUPEEME  COURT. 

The  Supeevisoe  of  the  Town  of  Galwat  v.  Stimson. 
(4  Bill,  136.     Decided  1843.) 

As  a  general  rule,  all  public  officers,  though  not  expressly  authorized  to  sue  by 

statute,  bave  a  capacity  to  sue  commensurate  with  their  public  trusts  and 

duties.    Per  Bronsort,  J. 
In  actions  either  hy  or  against  any  of  the  officers  named  in  3  R.  8.  473,  §  92,  the 

individual  name  of  the  incumbent  must  be  used,  with  the  addition  of  his  name 

of  office. 
Accordingly,  where  the  action  was  in  the  name  of  "The  supervisor  of  the  town 

of  G.",  without  mentioning  the  name  of  the  incumbent ;  held,  that  it  could  not 

be  maintained. 

Declaeation  as  follows :  Saratoga  county,  ss.     The  supervisor 
of  the  town  of  Galway  in  said  county,  plaintiff  in  this  suit,  by  E. 
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O.  S.  his  attornej',  complains  of  Earl  Stimson,  defendant  in  this 
suit,  by  declaration  &c. ;  for  that  whereas  the  said  defendant  on 
&c.  at  &c.  was  indebted  to  the  said  plaintiff  in  the  sum  &c. — and 
so  proceeding  with  the  common  money  counts  in  assumpsit.  De- 
murrer and  joinder. 

S.  Stevens,  for  the  defendant. 

If.  Hill,  Jr.,  for  the  plaintiff. 

By  the  Court,  Beonson,  J.  _At  the  common  law,  in  addition  to 
suits  by  individuals  and  corporations,  there  are  some  collective 
bodies,  which,  although  not  strictly  corporations,  have  been  invested 
by  law  with  certain  corporate  powers,  and  may  sue  in  respect  to 
the  matters  committed  to  their  charge.  And,  in  general,  all  public 
officers,  though  not  expressly  authorized  by  statute,  have  a  capacity 
to  sue  commensurate  with  their  public  trusts  and  duties.  {Over- 
seers of  Pittstown  V.  Overseers  of  Plattsburgh,  18  John.,  407 ; 
Todd  V.  Birdsall,  1  Cowen,  260,  and  note,  p.  261-4,  where  most 
of  the  cases  a/re  collected ;  and  see  Palmer  v.  Vandenburgh,  3 
Wend.,  193;  Silver  v.  Gummings,  7  Wend.,  181;  Avery  v.  Slack, 
19  Wend.,  50.)  When  the  suit  is  by  a  public  officer,  it  is  brought 
in  the  proper  name  of  the  individual,  with  the  addition  of  his 
name  of  office.  I  have  met  with  no  precedent  of  a  declaration  like 
the  one  now  before  us,  where  the  suit  is  in  the  name  of  the  office, 
without  mentioning  the  incumbent.  It  seems  to  be  a  suit  by  the 
office  of  supervisor,  and  not  by  the  officer,  and  cannot,  I  think,  be 
maintained. 

Supervisors  of  towns,  and  several  other  public  officers,  are  now 
expressly  authorized  by  statute  to  sue.  (2  P.  S.  473,  §  92.)  And 
although  the  section  which  confers  the  power  does  not  specify  the 
particular'  manner  in  which  the  officer  shall  proceed,  it  is  plain 
enough  from  what  follows  that  the  legislature  intended  the  indi- 
vidual should  be  named.  When  officers  are  sued,  the  action  must 
be  "  brought  against  them  individually,  specifying  in  the  process, 
pleadings,  and  proceedings,  their  name  of  office."  (§  96.)  And 
"  no  suit  commenced  hy  or  against  any  officers  named  in  this  article 
shall  be  abated  or  discontinued  by  the  death,"  removal  or  resigna- 
tion of  such  officers,  or  the  expiration  of  their  term  of  office ;  but 
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the  court  in  which  the  action  is  pending  "  shall  substitute  the  names 
of  the  successors  in  such  ofSce."  (§  100.)  If  the  suit  were  brought 
by  or  against  the  office,  instead  of  the  officer,  as  is  done  here,  there 
could  be  no  occasion  for  a  substitution  ;  for  the  office  never  dies, 
resigns  or  expires,  nor  is  it  ever  removed.  This  provision  makes 
it  quite  evident  that  the  legislature  supposed  the  individual  was  to 
be  named,  as  well  where  the  suit  was  brought  by,  as  against  a  pub- 
lic officer.  And  upon  that  supposition  the  statute  proceeds  to 
relieve  the  officer  from  the  burden,  which  might  otherwise  come 
upon  him,  of  paying  the  judgment,  and  makes  the  sum  recovered 
a  charge  either  upon  the  funds  in  the  hands  of  the  officer  or  upon 
the  town  or  county,  as  the  case  may  be.  (§  102-8.)  When  a  judg- 
ment is  recovered  against  the  supervisor  of  a  town,  no  execution 
can  be  awarded,  unless  the  recovery  be  for  the  costs  of  a  suit  com- 
menced by  the  officer  in  his  individual  name ;  that  is  to  say,  when 
he  sues  as  an  individual  without  adding  his  official  character. 
(§  107,  and  Avery  v.  Slack,  19  Wend.,  50.)  When  he  names  him- 
self supervisor,  and  the  action  is  properly  brought  in  that  charac- 
ter, if  judgment  passes  against  him,  the  execution  is  stayed,  and 
the  money  is  either  to  be  paid  out  of  the  funds  in  his  hands  (§  105), 
or  to  be  levied  by  tax  on  the  town.  (§  102,  3.)  This  makes  a  com- 
plete system,  in  which  justice  is  done  to  the  public  and  its  servants, 
and  to  those  who  may  have  a  legal  controversy  with  public  officers. 

We  are  of  opinion  that  the  individual  who  holds  the  office,  as 
well  as  the  office  itself,  should  have  been  named  in  the  declaration, 
and  that  the  action  in  its  present  form  cannot  be  maintained. 

Judgment  for  the  defendant. 
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SUPREME  COURT. 

COLVIN   V.  LUTHBE. 

(9  Cowen,  61.     Decided  1828.) 

To  give  a  justice  jurisdiction  under  a  warrant  upon  tlie  50  dollar  act  (sess.  47,  ch. 
238),  tlie  defendant  must  be  personally  arrested,  and  brought  into  court  before 
the  justice. 

If  not,  a  judgment  rendered  thereon,  though  upon  a  return  regular  on  its  face, 
of  the  defendant  as  in  custody,  and  made  by  his  consent,  will  be  coram  non 
judice,  and  void  ;  and  all  persons  acting  under  it  will  be  wrongdoers. 

The  confession  of  a  judgment  on  the  authority  of  a  defendant,  as  upon  a  war- 
rant, when  he  is  not  in  fact  arrested  and  brought  before  the  court,  is  void. 
*  *******  * 

Case  agreed  upon  at  the  circuit,  which  is  sufficiently  stated  in 
the  opinion  of  the  court. 

J.  A.  Collier,  for  the  plaintiff. 

B.  D.  Noxon,  contra. 

C%M'ia,per  Savage,  Ch.  J.  This  is  an  action  of  trover  for  two 
horses  and  a  sulky,  purchased  by  the  plaintiff  at  a  constable's  sale, 
upon  executions  issued  by  a  justice  of  the  peace  against  one  Wil- 
liston. 

After  the  purchase,  the  defendant,  a  deputy  sheriff,  levied  upon 
the  same  property  by  virtue  of  an  execution  against  the  same 
defendant  Williston.  The  justice's  judgments  were  by  confession, 
June  7th,  1826. 

The  two  points  are  raised :  First,  That  the  judgments  before 
the  justice,  under  which  the  property  was  sold,  were  void  for  two 
reasons  ;  1.  Because  the  defendant  was  not  brought  before  the  jus- 
tice.        ********** 

The  facts  are,  that  one  Dascomb  held  two  notes  against  one 
Williston,  and  took  out  regularly  two  warrants,  which  were  regu- 
larly served.  Williston  being  18  miles  distant  from  the  justice, 
requested  the  constable  to  leave  him,  and  to  appear  for  him  and 
confess  judgment  as  his  attorney  upon  the  notes.  The  constable 
did  so.    He  made  a  regular  en  try  upon  the  warrants,  and  appeared 
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for  the  defendant ;  and  judgments  were  entered  in  due  form  ;  one 
for  upwards  of  $30,  the  other  for  upwards  of  $40.  The  sale  was 
made  on  executions  issued  upon  these  judgments.  The  property 
was  duly  levied  on.  S.  Strong  was  the  receiptor.  After  the  pro- 
perty was  delivered  to  the  constable,  Mr.  Strong,  who  was  attorney 
for  the  plaintiff  in  the  execution  in  the  now  defendant's  hands, 
asted  the  constable  if  he  was  going  to  sell  on  Dascomb's  execu- 
tions. The  constable  said  he  should  keep  his  own  secrets.  Mr. 
Strong  then  gave  notice  to  the  constable  and  the  present  plaintiff, 
that  those  judgments  were  void  for  the  reasons  I  have  first  stated. 
The  property  was  sold,  and  purchased  by  the  plaintiff.  If,  there- 
fore, the  judgments  are  void,  the  plaintiff  had  notice,  and  is  not 
entitled  to  be  considered  a  lonafide  purchaser. 

The  most  important  point  in  this  case  is,  whether  the  justice 
had  jurisdiction  of  the  person  of  the  defendant  Williston.  The  act 
of  1824  (6  Laws,  281  c,  Sess.  47,  ch.  238,  §  4),  requires  that  in  all 
cases  where  a  warrant  shall  issue,  the  constable  shall  be  commanded 
to  take  the  defendant  and  bring  him  or  her  forthwith  before  the 
justice,  to  answer  the  plaintiff  in  a  plea  in  the  same  warrant  to  be 
mentioned ;  and  upon  the  defendant  being  brought  before  such 
justice,  he  shall  proceed  to  hear  and  determine  the  cause ;  and  if 
the  justice  who  issued  such  warrant  shall,  on  the  return  thereof, 
be  absent  or  unable  to  hear  and  try  the  cause,  the  constable  serving 
the  same  shall  take  the  defendant  before  the  next  justice,  &c.  In 
the  next  preceding  section  (§  3)  directions  are  given  how  to  pro- 
ceed in  case  of  the  defendant's  appearance,  or  of  his  non-appearance ; 
but  in  the  case  of  a  warrant,  there  must  be  an  appearance.  In 
case  of  a  summons,  the  officer's  return  of  service  by  reading  it,  gives 
the  justice  jurisdiction  of  the  person  ;  but  in  the  case  of  a  warrant, 
the  defendant  is  to  be  hrought  hefore  the  justice.  The  phraseology 
is  different.  In  the  case  of  summons,  the  defendant  appears,  or 
he  does  not  appear  :  in  the  case  of  a  warrant,  he  is  irought  before 
the  justice.  No  provision  is  made  for  any  proceeding  in  his 
absence.  It  appears  to  me  that  the  fair  construction  of  the  fourth 
section  of  the  act,  requires  the  defendant's  personal  appearance 
before  the  justice  gains  jurisdiction  of  his  person. 

I  do  not  find  that  this  question  has  been  passed  upon  in  any 
reported  case.  In  Martin  v.  Moss  (6  John.  126),  the  court  intimate 
that  a  confession  without  process  may  be  made  in  person  or  by 


COLVIN   V.    LTJTHEE.  433 

attorney.  In  snch  case,  the  voluntary  appearance  of  the  parties 
confers  jurisdictiction  of  the  persons  of  the  parties.  The  same 
principle  governed  the  case  of  JBromaghin  v.  Thorp  (16  John.  476). 
The  case  of  Spragwe  v.  Shed  (9  John.  140),  was  decided  upon  the 
ground  that  the  cause  was  discontinued  by  reason  of  the  plain- 
tiffs not  appearing.  In  that  case,  a  warrant  was  issued,  and  two 
defendants  were  taken,  one  of  whom  appeared  personally. 
Although  there  seems  to  be  no  express  adjudication  upon  this 
question  under  this  statute,  yet  there  is  an  adjudication  under 
one  somewhat  analogous.  The  fourth  section  of  the  act  for 
suppressing  immorality  (2  R.  L.  184),  gives  power  to  a  justice 
of  the  peace  to  convict  offenders  against  that  act.  It  does 
not  provide  expressly,  but  impliedly,  that  the  defendant  shall 
be  present  before  the  justice  previously  to  a  conviction  being 
had.  In  the  case  of  Bigelow  v.  Stearns  (19  John.  39),  it  was 
held  that  a  conviction  without  causing  the.  offender  to  be 
brought  before  the  magistrate  was  void  because  the  justice  had 
not  jurisdiction  of  the  person  of  the  party  convicted.  That  an 
inferior  magistrate  must  have  jurisdiction  not  only  of  the  subject 
matter,  but  of  the  person,  is  there  asserted  and  enforced,  and  the 
doctrine  applied  to  proceedings  under  that  statute ;  and  Chief 
Justice  Spencer,  who  delivered  the  opinion  of  the  court,  in  con- 
clusion, remarks,  that  under  the  25  dollar  act  in  a  proceeding 
instituted  by  warrant,  had  the  same  facts  occurred,  the  proceed- 
ings would  have  been  erroneous.  They  would  indeed  have  been 
not  only  erroneous,  but  altogether  irregular  and  void  ;  the  officer 
having  no  jurisdiction,  the  proceeding  is  coram  non  judice.  Such 
also  is  the  opinion  expressed  by  Mr.  Cowen  in  his  Treatise,  p.  276. 
"  Upon  a  warrant,  the  defendant  is  actually  arrested  and  brought 
before  a  justice."  The  judgment  was  clearly  void  so  far  as  it 
depended  on  jurisdiction  to  be    derived    from  the  warrant    and 

return. 

*  *  ***** 

According  to  a  stipulation  in  the  case,  judgment  of  nonsuit  is 

to  be  entered,  with  double  costs  to  the  defendant. 

Eule  accordingly. 

28 
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SUPEEME  COUET. 

CoLVEE,  Appellant  v.  Van  Valen,  Eespondent. 

(6  Eow.,  102.     Decided  1851.) 

Where  requisite  facts  and  circumstances  are  stated  in  an  affidavit  for  an  attach- 
ment, the  belief  that  the  acts  set  forth  were  done  with  frauckilent  intent,  should 
he  added. 

Where  an  aflSdavit  is  entitled  in  a  cause  and  used  therein,  it  cannot  be  used  in 
another  action. 

Where  opportunity  is  given  to  the  party  in  the  court  below  for  objection  and  he 
remains  silent,  objection  cannot  be  raised  on  appeal. 

Stephens  <&  Dvsll,  for  appellants. 

Mr.  Reynolds,,  for  respondent. 

By  the  Court,  Monson,  Justice.  I  think  this  affidavit  is  not  suf- 
ficient according  to  the  decisions  in  4  Denio,  120,  omd  1  Ba/rb.  Sup. 
Court,  554.  The  plaintiff  should  have  added  his  belief  that  the 
acts  set  forth  in  the  affidavit  were  done  by  defendant  with  intent 
to  defraud  his  creditors.  Belief  of  fraudulent  intent,  standing 
alone,  is  not  sufficient.  But  I  think  the  requisite  facts  and  circum- 
stances are  here  stated,  had  the  plaintiff's  belief  been  superadded. 

But  there  was  an  affidavit  of  George  Colver,  upon  an  application 
by  him  for  an  attachment  against  the  same  defendant,  before  the 
justice  and  which  he  took  into  consideration,  which  stated  that  the 
defendant  had  departed  from  the  county  with  intent  to  defraud  his 
creditors,  or  with  intent  to  avoid  the  service  of  any  civil  process, 
and  "  further  says  that  the  said  James  Van  Valen  has  recently  been 
sued  by  several  of  his  creditors ;  that  he  has  assigned,  disposed  of 
or  secreted  his  property,  with  intent  to  defraud  his  creditors,  and 
has  refused  through  his  agent  to  pay ;  that  the  store  of  the  said 
James  is  locked,  and  that  the  said  James  has  property  concealed  in 
a  house  of  said  Lewis  Bogardus  in  Truxton,  which  is  liable  to 
execution." 

I  consider  this  affidavit  sufficient  under  the  non-imprisonment 
act.  And  it  was  decided  at  the  general  term  in  Ithaca  in  July 
1849,  in  this  very  case,  that  the  proceedings  would  be  sustained  if 
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the  affidavit  was  sufficient  under  the  non-imprisonment  act  of  1831 ; 
although  the  application  was  made  under  the  revised  statutes,  upon 
the  ground  that  the  defendant  had  departed  the  county  with  intent, 
&c.  The  only  question  then  is,  was  it  proper  for  the  justice  to  take 
this  affidavit  into  consideration  upon  the  application  for  an  attach- 
ment by  David  J.  Oolver,  the  plaintiff  in  this  suit. 

In  14  Meeson  &  Welsby,  104,  on  application  to  a  judge  to  hold 
to  bail,  it  was  decided  that  the  plaintiff  might  use  affidavits  made 
and  used  shortly  before  on  a  similar  application  against  the  same 
defendant  at  the  suit  of  another  plaintiff  entitled  in  the  former  suit 
and  in  another  court. 

The  affidavit  of  George  Oolver  was  not  entitled,  and  was  made 
before  the  same  court  at  the  same  time  with  that  made  by  the 
plaintiff,  and  against  the  same  defendant. 

Now  I  can  see  no  reasonable  objection  to  the  use  made  of  it  by 
the  justice  for  the  purposes  of  this  suit.  The  act  of  1831,  §  35, 
p.  404,  says  that  the  plaintiff  shall  by  his  own  affidavit  or  that  of 
some  other  jperson  or  persons  prove  to  the  satisfaction  of  the  jus- 
tice the  facts  and  circumstances,  &c.  If  the  objection  be  that 
after  an  affidavit  has  once  been  used,  it  becomes  functus  officio, 
and  has  lost  its  vitality,  it  may  be  said  in  the  first  place  that  it 
does  not  appear  that  the  affidavit  of  George  Oolver  had  been  used, 
and  if  it  was  first  used  in  this  suit,  then  the  objection,  if  it  has  any 
force,  would  only  affect  the  validity  of  the  attachment  issued  in 
the  suit  of  George  Oolver.  But  the  idea  that  an  affidavit  from 
once  using  becomes  inoperative  forever  thereafter,  seems  to  me 
to  be  more  fanciful  that  sound. 

In  20  Johnson^  274,  Boyce  v.  Thompson,  and  five  other  causes 
in  which  the  names  of  the  parties  were  different,  notice  of  the 
rule  to  plead  was  directed  to  each  of  the  defendants  respectively, 
and  an  affidavit  of  the  service  entitled  in  all  the  causes  was  filed, 
and  a  default  entered  thereupon  by  the  clerk  in  each  cause.  A 
question  was  submitted  to  the  court  whether  the  clerk  was 
entitled  to  charge  for  reading  and  filing  an  affidavit  in  each 
cause.  The  court  said  the  clerk  was  entitled  to  charge  for 
making  and  filing  an  affidavit  in  each  cause.  The  parties 
are  different.  The  clerk  must  enter  a  default  founded  on  an  affi- 
davit in  each  cause.  Here  the  filing  of  one  affidavit  authorized 
the   clerk   to   enter   default  in   six  causes,  of  different  titles  and 
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charge  accordingly.  In  1  Denio,  682,  Schemerhorn  v.  Noble,  the 
court  said  that  one  set  of  papers  was  sufficient  on  which  to  found 
motions  for  judgment  as  in  case  of  nonsuit  in  that  and  thirty- 
one  other  causes  in  favor  of  the  same  plaintiff  against  different 
defendants.  In  6  Cowen,  45,  Prescott  v.  Roberts,  the  venue 
was  laid  in  the  county  of  Onondaga  and  the  cause  noticed  for 
trial  and  inquest,  and  defendant  filed  an  affidavit  of  merits. 
The  venue  was  changed  by  stipulation  between  the  parties  to  the 
county  of  Rensselaer,  where  an  inquest  was  taken  on  the  ground 
that  no  new  affidavit  of  merits  was  filed.  But  the  court  set  aside 
the  inquest  saying  that  one  affidavit  extended  through  the  whole 
progress  of  the  cause;  that  a  new  affidavit  need  not  be  tiled  every 
time  that  the  cause  was  noticed,  and  that  a  change  of  venue  did 
not  vary  the  principle. 

The  return  states  that  in  addition  to  the  affidavit  of  David  J. 
Colver,  other  proof  was  produced  to  the  justice  to  entitle  the  said 
David  J.  to  an  attachment,  that  George  Colver  appeared,  previous 
to  the  issuing  of  said  attachment  and  made  affidavit,  &c. ;  and  the 
return  does  not  state  that  any  objection  was  made  to  the  use  of 
this  affidavit  by  George  Colver,  by  the  attorney  of  defendant,  who 
appeared  on  the  return  day  of  the  attachment  and  moved  to  quash 
the  proceedings.  In  1  Gom.  92,  Wfight,  Justice,  in  delivering  the 
opinion  of  the  court  says,  where  opportunity  is  given  for  objections, 
and  none  are  made,  but  the  party  whose  duty  it  is  to  object 
remains  silent,  all  reasonable  intendments  will  be  made  by  a  court 
of  error  to  uphold  the  judgment.  This  doctrine,  founded  in  good 
sense,  has  been  promulgated  in  a  series  of  decisions  by  the  courts 
of  this  State.  In  the  case  of  Baldwin  v.  Oalkins  (10  Wend.,  167), 
on  certiorari  the  supreme  court  held  that  an  omission  to  object 
will  even  authorize  the  inference  of  a  fact  necessary  to  confer  juris- 
diction.    {See  also  the  case  of  Oakley  v.  Vanhorn,  21  Wend.,  305.) 

Courts  have  ever  been  disposed  to  exercise  liberality  and  eveiy 
warrantable  intendment  in  order  to  sustain  pleadings  and  proceed- 
ings in  justices'  courts.  This  should  be  applied  to  attachments  in 
an  especial  manner,  which  do  not  admit,  from  the  circumstances 
which  usually  attend  the  di-awing  of  affidavits,  of  that  care  and 
leisure  which  parties  can  ordinarily  bestow  on  other  proceedings 
in  justices'  courts. 

I  am  of  opinion  that  the  affidavit  of  George  Colver  was  properly 
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taken  into  consideration  in  this  case,  and  if  that  were  questionable, 
that  the  defendant  is  precluded  from  taking  the  objection,  because 
his  attorney  omitted  to  raise  it  before  the  justice  when  he  moved 
to  quash  the  attachment. 

The  judgment  of  the  county  court  should  be  reversed  and  that 
of  the  justice  affirmed. 


COURT  OF  ERROES. 

Curtis  v.  Hubbaed. 

(4  Eill,  437.     Decided  1842.) 

A  man's  dwelling-house  is  his  castle,  not  for  his  own  personal  protection  merely, 

but  also  for  the  protection  of  his  family   and  his  property  therein.    Per 

Walworth,  chancellor. 
A  defendant  in  an  execution,  by  closing  the  outer  doors  of  his  dwelling-house 

against  the  sheriff,  may  prevent  the  latter  from  entering  to  make  a  levy  on  his 

goods.    Per.  Walworth,  chancellor. 
As  a  general  rule,  no  one  can  acquire,  by  his  own  illegal  act,  a  right  to  the 

custody  of  another's  person  or  property.    Per  Walworth,  chancellor. 
The  outer  door  of  a  dwelling-house  being  latched  merely,  the  sheriff  entered  it, 

contrary  to  the  known  will  of  the  owner,  and  levied  upon  his  goods  therein  by 

virtue  of  a.fi.  fa. :  Held,  illegal,  though  the  owner  was  not  in  the  house  at  the 

time  ;  and  that  the  levy  gave  the  sheriff  no  right  to  remove  the  goods. 
Held,  further,  that  even  a  guest  in  the  house  might  lawfully  resist  the  sheriff's 

attempt  to  remove  the  goods  thus  seized,  using  no  more  force  than  was 

necessary. 
The  case  in  the  Tear-Booh,  18  E.  4,  (fol.  4,  pi.  19,)  commented  on  and  explained. 

Per  Walworth,  chancellor. 

• 
On  error  from  the  supreme  court,  where  Curtis  sued  Hubbard 
for  an  alleged  assault  and  battery.  The  court  below  rendered 
judgment  in  favor  of  the  defendant,  and  the  plaintiff  brought  error. 
For  a  report  of  the  case  in  that  court,  together  with  the  opinion 
there  delivered,  see  1  Hill,  336  et  seq. 

C.  P.  KirMa/nd,  for  the  plaintiff  in  error. 

C.  Tracy,  for  the  defendant  in  error. 
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Walworth,  Ohancellor.  This  case  presents  two  important 
questions  in  relation  to  the  rights  and  liabilities  of  sheriffs  and 
other  ministerial  officers,  in  the  execution  of  civil  process.  The 
sheriff,  after  being  forbidden  by  the  owner  of  a  house,  the  outer 
door  of  which  was  shut  and  fastened  only  by  the  ordinary  latch, 
entered  the  house  for  the  purpose  of  seizing  the  goods  of  the  owner 
upon  an  execution  against  him ;  the  family  of  such  owner  being  in 
the  house,  although  he  was  himself  outside  the  door.  And  the 
sheriff,  having  thus  entered  the  house,  seized  upon  and  was  in  the 
act  of  removing  a  part  of  the  goods,  when  the  defendant  in  this 
suit,  a  brother  of  the  owner,  and  by  his  direction,  assisted  in  expell- 
ing the  sheriff  from  the  house  and  in  preventing  the  removal  of 
the  goods  therefrom. 

The  question  whether  the  defendant  in  an  execution  had  the 
right  to  close  the  doors  of  his  house  against  the  sheriff,  to  prevent 
a  levy  upon  his  property,  appears  to  have  been  a  matter  of  some 
doubt  in  England  at  a  very  early  day.  And  Fitzherbert  has  a  note 
of  a  case  said  to  have  been  decided  as  early  as  1325  {Fitzherh.  Abr. 
tit.  Execution,  pi.  252,  H.  18  Edw.  2),  which  is  in  favor  of  the 
right  of  the  sheriff  to  enter  the  dwelling-house  forcibly,  to  seize 
goods  upon  execution.  No  such  case,  however,  is  to  be  found  in 
the  Year-Books  of  that  term;  nor  is  it  stated  by  Fitzherbert 
whether  the  execution  was  in  favor  of  the  king  or  of  a  private  per- 
son. The  question  came  before  the  court  of  king's  bench  about  one 
hundred  and  fifty  years  afterwards  ( Year-Boohs,  18  EdAJo.  4,  fol. 
4),  and  the  decision  was  against  the  right  of  the  sheriff  to  break 
the  defendant's  dwelling-house  with  the  view  of  levying  an  execu- 
tion upon  his  goods  therein.  Again,  in  the  latter  part  of  the  reign 
of  Queen  Elizabeth  (1602),  in  the  case  of  Semayne  v.  Gresham 
{Cro.  Eliz.  908,  Jfow,»668,  Yeh).  29,  S.  C),  the  question  was  pre- 
sented to  the  queen's  bench  for  decision,  in  a  suit  brought  against 
the  owner  of  a  house  who  had  closed  his  doors  against  the  sheriff, 
so  that  he  could  not  enter  to  take  the  goods  therein  which  belonged 
to  the  defendant  in  the  execution.  Upon  the  first  argument,  accord- 
ing to  the  report  of  the  case  by  Moore,  Popham,  C.  J.,  and  Mr. 
Justice  Gawdy,  relying  upon  the  note  of  the  case  in  Fitzherbert, 
were  clearly  of  the  opinion  that  the  sheriff  might  break  the  door 
of  the  dwelling-house  to  execute  the  process  against  the  goods. 
Fenner  and  Yeherton,  the  other  two  justices,  being  of  a  contrary 
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opinion,  no  judgment  was  then  given.  But  a  fifth  judge,  Mr.  Jus- 
tice Williams,  being  appointed  in  the  king's  bench  in  the  first  year 
of  James  the  first,  the  case  was  again  argued  the  next  year ;  and 
Williams  concurring  in  opinion  with  Fenner  and  Yelverton,  the 
decision  was  made  against  the  sheriff's  right,  as  reported  by  Lord 
Coke.  {Semayne's  case,  5  Coke,  91.)  By  this  decision,  the  right  to 
close  the  outer  door  of  the  dwelling-house  upon  the  sheriff  when 
he  came  with  an  execution,  at  the  suit  df  a  private  person,  to  levy 
upon  goods,  was  placed  upon  the  same  basis  as  the  right  to  prevent 
a  similar  entry  when  he  came  with  like  process  to  arrest  the  person 
of  the  defendant;  and  that  appears  to  have  been  considered  the 
settled  law  of  England  ever  since.  It  has  also  been  constantly 
recognized  as  the  common  law  of  the  several  states  of  the  union 
where  the  English  common  law  prevails.  Nor  does  the  fact  that 
the  defendant  in  the  execution  was  not  in  his  house  at  the  time 
when  the  sheriff  opened  the  door  and  went  in  contrary  to  his 
known  will  on  the  subject,  alter  his  rights.  For  a  man's  house  is 
his  castle,  not  for  his  own  personal  protection  merely,  but  also  for 
the  protection  of  his  family  and  his  property  therein,  while  it  is 
occupied  as  his  residence. 

The  remaining  question  is  whether  a  sheriff,  who  has  entered 
the  house  of  another  in  direct  violation  of  the  law,  for  the  purpose 
of  arresting  the  owner  or  seizing  his  goods,  can  be  justified  in  con- 
summating the  wrong  by  arresting  his  person  or  removing  the 
goods,  where  it  is  all  one  continuous  act.  I  think,  upon  authority 
as  well  as  upon  principle,  he  cannot.  And  I  fully  concur  in  the 
opinion  of  the  learned  chief  justice  of  Massachusetts,  in  the  case  of 
Ilsley  V.  Nioliols  (12  Piok.  Rep.  270),  upon  this  question.  As  a 
general  rule,  no  person  can  acquire  a  right  to  the  custody  of  the 
person  or  the  possession  of  the  property  of  another  by  his  own 
illegal  act.  And  I  think  this  would  never  have  been  considered 
an  exception  to  that  rule,  had  not  the  language  of  the  case  cited 
from  the  Yea/r-Boohs  been  misapprehended.  In  Semayne's  case, 
either  the  counsel,  or  one  of  the  judges  who  delivered  the  opinion 
of  the  majority  of  the  court,  is  represented  as  saying,  "  by  Little- 
ton and  all  his  companions  it  is  resolved,  that  the  sheriff  cannot 
break  the  defendant's  house  by  force  of  Afierifaoias,  but  he  is  a  tres- 
passer by  the  breaking,  and  yet  the  execution  which  he  then  doth 
in  the  house  is  good."    But  that  certainly  could  not  have  been 
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intended  as  a  translation  of  the  language  of  the  case  in  the  Tear- 
Book  {18th  Edw.  4:th).  And  Oowper  has  done  great  injustice  to 
Zord  Mansfield  by  quoting,  as  if  it  was  his  own  language,  a  state- 
ment of  that  case  which  bears  no  resemblance  to  the  note  of  the 
decision  as  it  is  in  the  Year-Book.  A  very  fair  translation  of  the 
whole  case  is  given  by  Mr.  Metcalf,  in  his  note  to  the  case  of 
Semayne  v.  Goesham  in  Yel/verton  ;  which  translation  does  not 
vary  materially  from  that^f  Mr.  Justice  Gowen  in  the  case  of  The 
People  V.  Hubhard  (24  Wend.  Eep.,  371).  The  substance  of  it  is, 
that  the  sheriff  had  an  execution  against  a  party  in  a  civil  suit,  who 
had  locked  up  his  goods  in  a  chest  in  his  house  ;  and  the  sheriff  ' 
went  and  broke  open  the  house  and  seized  the  goods  and  carried 
them  off.  The  case  being  stated  to  the  court  for  its  decision 
whether  the  sheriff  was  guilty  of  a  tort,  Littleton  and  his  associate 
judges  held  that  the  party  injured  might  have  a  writ  of  trespass 
against  the  sheriff  for  breaking  his  house,  notwithstanding  the  exe- 
cution; for,  as  they  say,  ^^th&fi.fa.  will  not  excuse  him  of  the 
breaking  of  the  house,  but  of  the  taking  of  goods  only." 
Not  that  it  would  excuse  the  sheriff  for  having  taken  the 
goods  in  this  particular  case,  after  he  had  wrongfully  broken  into 
the  house  where  they  were.  But  the  words  des  Mens,  which, 
literally  translated,  is  "  of  the  goods,"  seems  to  have  led  to  the 
erroneous  conclusion  that  the  court  meant  to  decide  that  the  tak- 
ing of  the  goods  in  the  particular  case  then  stated  to  the  court, 
was  a  justifiable  act,  notwithstanding  the  breaking  of  the  house 
to  get  access  to  them.  In  the  French  and  Norman-French  lan- 
guages, the  article  is  frequently  used  in  cases  where  we  dispense 
with  it.  And  des,  which  appears  to  be  a  contraction  of  the  pre- 
position de  and  the  article  les,  is  used  where  we  make  use  of  the 
corresponding  preposition  only.  Thus,  the  English  expression, 
"the  laws  of  men,"  would,  in  French,  be  les  lois  des  hommes ; 
that  is,  literally,  "  the  laws  of  the  men." 

Lord  Momsfield,  who  seems  to  have  taken  it  for  granted,  that  in 
the  case  in  the  Yea/r-Boohs  the  court  had  decided  that  the  taking 
of  the  goods  was  lawful  notwithstanding  the  illegality,  intimates 
that  he  would  not  probably  have  so  decided  in  a  case  of  the  first 
impression.  {Lofft,  381 ;  Cowp.  6.)  And  it  is  certain  no  such 
question  could  have  arisen  in  Semayn^s  case,  as  no  goods  had 
been  there  taken  by  the  sheriff;  for  it  was  an  action  against  the 
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owner  of  the  house  for  shutting  his  doors  and  refusing  to  permit 
the  sheriff  to  enter  and  seize  the  goods.  The  fact  also  that  in  the 
subsequent  case  of  Yates  v.  Delamayne  {Bac.  Abr.  tit.  Execution, 
{If.)  note),  the  court  set  aside  the  levy  on  an  execution,  because 
the  sheriff  had  illegally  entered  the  defendant's  house  to  execute  the 
writ,  is  conclusive  to  show  that  it  was  not  then  considered  as 
settled  law  in  England  that  the  sheriff  had  a  right  to  seize  the 
defendant's  goods  after  having  obtained  access  to  them  by  his  own 
wrongful  act.  That  case,  too,  appears  to  have  been  decided  in 
1776,  only  two  years  after  the  case  of  Lee  v.  Gansel,  and  while 
Lord  Mansfield  continued  to  preside  in  the  court  of  King's 
bench. 

For  these  reasons,  I  think  the  justices  of  the  supreme  court 
were  clearly  right  in  deciding  that  if  the  entry  of  the  sheriff  in 
the  present  case  was  illegal,  the  defendant,  acting  under  the  direc- 
tion of  the  owner,  had  a  right  to  expel  him  from  the  house  and 
to  prevent  his  carrying  off  the  goods.  I  therefore  can  see  no  error 
in  the  judgment  of  the  court  below,  and  think  that  judgment 
should  be  affirmed. 

The  President  delivered  an  oral  opinion  in  favor  of  an  affirm- 
ance, and  Root,  senator,  in  favor  of  a  reversal  of  the  judgment  of 
the  supreme  court. 

On  the  question  being  put,  "  Shall  this  judgment  be  reversed  ?" 
The  members  of  the  court  voted  as  follows : 

For  reversal:  Senators  Faulkner,  Nicholas,  Piatt,  Hhoades, 
Eoot  and  Works — 6. 

For  affirmance:  The  President,  the  Chancellor,  and  Senators 
Bartlit,  Bockee,  Clark,  Denniston,  Franklin,  Johnson,  Paige, 
Ruger,  Scott,  and  Varney — 12. 

Judgment  affirmed. 
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SUPEEME  COURT. 
Ex  pari e  Fulton. 
(7  Cowen,  484.     Decided  1827.) 

An  appeal  bond  is  valid,  though  the  name  of  the  surety  be  not  mentioned  in  the 

body. 
One  executing  a  bond  is  bound  by  it,  though  he  be  not  named  in  the  body  of  it. 

Fulton  obtained  a  judgment  before  a  justice  of  Steuben  county, 
against  Zimmurman,  who  appealed  to  Steuben  C.  P.  By  mistake, 
the  appeal  bond  did  not  contain  the  name  of  the  surety  in  the 
body  of  the  bond  any  where  ;  but  he  signed  and  sealed  ;  and  the 
bond  was  perfect  in  every  other  respect. 

Fulton  made  a  motion  in  the  C.  P.  to  quash  the  appeal  on  that 
ground ;  which  was  denied. 

A  motion  was  now  made  for  a  mandamus  commanding  the 
court  below  to  quash  the  appeal. 

Curia.  The  only  question  is,  whether  this  bond  be  valid  and 
binding  on  the  surety  without  his  being  named  in  it.  "We  think 
it  is.  It  is  enough  in  any  contract,  that  the  intent  of  the  party 
clearly  appear,  though  it  be  not  expressed  fully  and  particularly. 
A  full  intent  to  be  bound  by  the  terms  of  this  bond  is  plain  from 
the  act  of  executing  it.  This  view  of  the  case  is  not  only  reason- 
able, but  is  supported  by  the  authorities.  (Dobson  v.  Keys,  Gro. 
Jac.  261 .  Smith  v.  Croolcer,  5  id.  538,  540.)  Both  cases  cited  are 
in  point. 

Motion  denied. 
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SUPREME  COURT. 

Wheelook  v.  Bbinckeehoff. 

(13  John.,  480.     Decided  1816.) 

The  security  required  to  be  given  by  a  non-reaident  plaintiff,  in  commencing  an 
action  before  a  justice  of  the  peace,  by  a  warrant,  may  be  a  deposit  of  money 
with  the  justice. 

And  where,  in  an  action  of  trespass,  five  dollars  were  deposited,  as  security,  it 
was  held  sufficient. 

In  error,  on  certiorari  to  a  justice's  court. 

The  plaintiff  in  error,  who  was  also  plaintiff  in  the  court  below, 
brought  an  action  of  trespass,  de  bonis  asportatis,  against  the  defend- 
ant, and,  being  a  non-resident,  the  suit  was  conamenced  by  war- 
rant, on  his  depositing  five  dollars  with  the  justice,  as  security. 
Upon  the  return  of  the  warrant,  the  defendant  inquired  of  the  jus- 
tice whether  the  plaintiff  had  given  security,  and  was  informed, 
generally,  that  he  had,  without  stating  the  nature  of  the  security. 
The  cause  was  then  adjourned,  and,  at  a  second  meeting,  the 
defendant  inquired  respecting  the  security,  and  was  then  told  that 
five  dollars  had  been  deposited  for  that  purpose.  This  was  objected 
to  by  the  defendant,  and  the  plaintiff  refusing  to  give  other  security, 
the  justice  nonsuited  him.  The  plaintiff,  afterwards,  offered  to 
give  other  security,  but  the  justice  decided  that  it  was  then  too 
late. 

Per  Curiam.  The  act  (1  N.  R.  L.  338),  declares,  that  if  a  non- 
resident plaintiff  tenders  to  the  justice  security  for  the  payment  of 
any  sum  which  may  be  adjudged  against  him,  he  shall  be  entitled 
to  have  a  warrant  against  the  defendant.  The  nature  of  the 
security  is  not  designated,  and  there  can  be  no  good  reason  why  the 
deposit  of  money  should  not  be  deemed  competent  security ;  and 
if  so,  the  sum  deposited  was  sufficient.  It  was  to  as  great  an 
amount  as  could  be  adjudged  against  the  plaintiff ;  the  action  being 
trespass,  there  could  be  no  set-off,  and  the  costs  are  limited  to  five 
dollars,  except  under  some  special  circumstances,  which  we  are  not 
to  intend  existed  in  this  case.  The  judgment  must,  therefore,  be 
reversed. 

Judgment  reversed. 
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SUPEEME  OOUET. 
M'CoT  V.  Hyde  and  Griffin. 

(8  Oowen,  68.     Decided  1827.) 

Where  proceedings  are  liad,  and  a  verdict  is  found  for  the  tenant,  under  the 
statute  authorizing  a  summary  proceeding  by  a  landlord  to  oust  his  tenant 
(sess.  43,  ch.  194,  p.  176),  the  original  affidavit  cannot  be  used  as  the  founda- 
tion of  a  new  proceeding  under  that  act.  And  where  it  was  so  used,  and  the 
tenant  turned  out  of  possession,  Jield,  that  the  proceedings  were  coram  rum 
judice,  and  void  ;  and  that  trespass  lay  against  both  the  landlord  and  judge. 

Teespass  ;  tried  at  the  Allegany  circuit,  September  26th,  1826, 
before  Birdsall,  C.  Judge,  when  a  verdict  was  found  for  the  plain- 
tiff. 

A  motion  was  made,  in  behalf  of  the  defendants,  for  a  new  trial. 

J.  Cook,  for  the  motion. 

>S^.  S.  Haight,  contra. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the  court, 
which  was  delivered  by 

Sutheeland,  J.  This  was  an  action  of  trespass,  brought  by 
M'Coy  against  Hyde  and  Griffin,  for  turning  him  out  of  the  pos- 
session of  certain  premises,  which  were  held  by  him  under  a  lease 
from  Hyde.  The  defendants  pleaded  separately,  and  justified 
under  the  act  of  April  13th,  1820,  entitled,  an  act  to  amend  an  act 
entitled  an  act  concerning  distresses,  rent  and  the  renewal  of  leases, 
passed  April  5th,  1813  (sess.  43,  ch.  194). 

The  following  facts  appeared  at  the  trial :  On  the  25th  day  of 
April,  1826,  the  defendant,  Hyde,  made  an  application  to  the  other 
defendant,  Griffin  (who  was  a  judge  of  the  county  court  of 
Allegany),  under  the  act  mentioned ;  and  made  the  affidavit 
required  by  the  act,  before  Griffin.  G.  thereupon  issued  his  notice 
to  the  tenant,  M'Coy,  the  present  plaintiff,  to  remove  from  the 
premises,  or  show  cause  before  him  on  the  26th  day  of  April,  the 
next  day.     On  that  day  M'Coy  appeared,  and,  by  his  affidavit  made 
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before  Griffin,  denied  the  allegations  in  the  affidavit  of  Hyde,  as 
to  his  holding  over  and  not  paying  his  rent.  Griffin,  thereupon, 
issued  a  venire,  as  required  by  the  act.  The  jury  appeared  before 
him  on  the  27th  of  April ;  and,  after  hearing  the  proofs  and  allega- 
tions of  the  parties,  found  a  verdict  in  favor  of  the  tenant,  M'Goy. 

After  the  verdict,  and  on  the  same  day,  Hyde  again  presented 
the  same  affidavit,  which  was  the  foundation  of  the  same  proceed- 
ing, to  Griffin,  who  thereupon  issued  a  new  notice  to  the  tenant, 
M'Coy,  who  again  appeared,  and  by  his  affidavit  again  denied  the 
holding  over,  &c.,  upon  which  a  new  venire  was  issued  by  Grif- 
fin, returnable  the  next  day,  the  28th.  The  jury  appeared,  heard 
the  cause,  and  found  a  verdict  in  favor  of  Hyde,  the  landlord, 
upon  which  Griffin,  on  the  29th,  issued  a  warrant  of  restitution  ; 
upon  which  the  plaintiff,  M'Coy,  was  turned  out  of  possession, 
and  which  is  the  trespass  for  which  this  suit  was  brought.  The 
plaintiff  on  the  trial  contended  that  the  issuing  of  the,  second 
notice  (after  the  first  verdict  in  his  favor),  and  all  the  subsequent 
proceedings,  were  coram  non  judice  and  void.  That  it  was  a  con- 
tinuance of  the  original  application,  and  not  the  institution  of  a  new 
proceeding  under  the  act,  being  founded  on  the  original  affidavit. 
That  in  order  to  authorize  the  issuing  of  a  second  notice,  and  to 
give  the  justice  jurisdiction  for  that  purpose,  there  should  have 
been  a  new  oath  in  writing.  The  judge  who  presided  at  nisi 
prius  so  charged  the  jury,  who  found  a  verdict  for  the  plaintiff 
for  $300.  The  defendant  excepted  to  the  charge  of  the  judge, 
and  upon  that  exception  the  case  now  comes  before  this  court. 

The  question  is  not  whether  the  verdict  of  the  jury  in  favor  of 
the  tenant,  on  the  first  trial,  was  a  bar  to  any  further  proceedings 
on  the  part  of  the  landlord  ;  but  admitting  the  right  of  the  land- 
lord to  institute  new  proceedings  immediately,  upon  a  new  verdict, 
whether  such  proceedings  are  void,  as  being  founded  on  the  origi- 
nal affidavit,  again  presented  to  the  judge,  but  not  sworn  to  anew. 
The  act  makes  no  provision  for  the  entering  of  a  judgment  upon 
the  verdict  of  the  jury ;  but  simply  provides  that  if  the  verdiet 
shall  be  for  the  landlord,  the  judge  shall  issue  a  warrant  to  put 
him  into  possession :  but  giving  no  directions  as  to  what  shall  be 
done,  where  the  verdict  is  for  the  tenant,  nor  declaring  what  shall 
be  its  effect.  But  it  is  undoubtedly  the  duty  of  the  magistrate  to 
preserve  as  records  of  the  cause,  the  affidavits  of  the  respective 
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parties.  They  are  the  pleadings  out  of  which  the  issue  or  issues 
to  be  tried  by  the  jury  arise.  These  proceedings,  like  all  other 
proceedings  before  inferior  magistrates,  are  subject  to  be  reviewed, 
and  the  magistrate  may  be  called  upon  to  make  a  return  of  every 
thing  that  took  place  before  him.  It  would  seem,  therefore,  that 
the  affidavit  of  the  landlord,  when  once  made  and  presented  to  the 
magistrate,  ceases  to  be  under  the  control  of  the  landlord ;  and 
whatever  may  be  the  issue  of  the  cause,  whether  the  verdict  may 
be  for  him,  or  for  the  tenant,  the  affidavits,  as  pleadings,  are  a  part 
of  the  proceeding  in  that  cause,  which  it  is  the  duty  of  the  magis- 
trate to  preserve ;  and  which  cannot  again  be  used  by  the  landlord 
as  the  foundation  of  a  new  suit  or  proceeding  under  the  act.  If 
so,  then  the  issuing  of  the  second  notice  by  the  magistrate,  and  all 
the  subsequent  proceedings,  were  coram  nonjudice  and  void  ;  and 
the  charge  of  the  judge  was  correct. 
New  trial  denied. 


SUPEEME  COUET. 

Dudley  v.  Staples. 

(15  John.,  195.     Decided  1813.) 

Where  a  person  was  passing  througli  a  county  other  than  that  in  which  he 
resided,  and  a  justice  of  that  county  issued  an  attachment  against  him  under 
the  23d  section  of  the  act  for  the  recovery  of  debts  to  the  value  of  25  dollars  (1  N. 
R.  L.  398),  the  proof  on  which  it  was  issued  being  that  a  warrant  had  been 
issued  by  the  justice  against  the  defendant,  the  service  of  which  he  had 
avoided,  and  a  copy  of  tlie  attachment  was  served  by  leaving  it  at  a  store  at 
which  the  defendant  had  been  a  short  time  before  ;  it  was  held  that  the  pro- 
visions of  the  act  did  not  apply  to  a  case  of  this  kind,  and  that  the  proof  on 
which  the  attachment  was  issued,  and  the  service  of  the  copy,  were  insufficient. 

In  error,  on  certiorari  to  a  justice's  court. 

The  proceedings  in  the  court  below  were ,  commenced  by  the 
defendant  in  error  against  the  plaintiff  in  error,  by  attachment. 
Dudley,  the  defendant  below,  at  the  time  when  the  attachment 
was  issued,  was  an  inhabitant  of  the  county  of  Schoharie,  and  the 
justice,  who  issued  the  process,  was  a  magistrate  in  Schenectady 
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county,  and  issued  the  attachment  against  the  property  while  it 
was  passing  through  that  county.  The  justice  had  previously 
issued  a  warrant  against  the  defendant,  which  could  not  be  served ; 
and  it  appeared  that  the  service  of  a  copy  of  the  attachment  was 
made  by  leaving  it  at  the  store  of  the  plaintiff  below,  where  the 
defendant  had  been  shortly  before.  On  the  trial,  the  defendant 
appeared,  and  objected  to  the  proceedings  as  improperly  and 
irregularly  commenced ;  but  the  motion  was  overruled ;  and  the 
cause  was  tried,  and  judgment  rendered  for  the  plaintiff  below. 

Per  Curiam.     The  principal  question   in   this  ease  is,  whether 
the  justice  had  any  authority  to  issue  an  attachment.     The  23d 
Section  of  the  act  (1  N.  R.  L.  398),  under  which  the  process 
issued,   authorizes   any  justice  of  the  peace,    in   any  county,  on 
application,  and  satisfactory  proof  by  at  least  one  disinterested 
witness,  that  any  person  against  whom  the  applicant  may  have  a 
demand  not  exceeding  twenty-five  dollars,   hath  departed,  or  is 
about   to   depart,  from   such   county,  or  is  concealed   within  the 
same,   with  intent  to   defraud   any  of  his   creditors,  or  to  avoid 
being  personally  served  with  any  process,  &c.,  to  issue  an  attach- 
ment, &c.     The  magistrate  lived  in  the  county  of  Schenectady, 
and  the  person  against  whom  the  attachment  issued  was  a   resi- 
dent of  the  county  of  Schoharie.     The  justice  returns,  that  the 
proof  made  before  him,  and  upon  which  the  attachment  issued, 
was,  that  an  attempt  had  been  made  to   serve  a  warrant  on  the 
defendant  below,  and  that  he  ran  away  to  avoid  such  service,  and 
that  he  was  then  absconding  for  the  purpose  of  avoiding  the  per- 
sonal service  of  such  process.     The  obvious  intention  of  the  act 
was,  to  give  the  process  of  attachment  against  the  property  of  a 
person  who  had   absconded,  or  departed  from  his  usual  place  of 
residence,   and  not  when    he  might   be   occasionally  travelling 
through   a  county ;  besides,  the  mere  fact  of  not  being  able  to 
serve  a  single  warrant  upon  a  traveller,  who,  for  many  reasons, 
might  like  to  avoid  the   arrest,  without  being   chargeable   with 
intent  to  defraud  his  creditors,  is  not  that   kind  of  evidence  of 
concealment  contemplated  by  the  act ;  and  the  provisions  of  the 
24th  section  very  strongly  corroborate  the  construction,  that  an 
attachment  cannot  be  issued  in  a  case  like  the  present.     It  is  made 
the  duty  of  the  constable  to  leave  a  copy  of  the  attachment  at 
the  dwelling-house,  or  other  last  place  of  abode  of  the  defendant. 
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and  the  provision  is  entirely  evaded  in  this  case ;  for  it  is  absurd 
to  consider  the  store  of  the  plaintifl^  where  the  defendant  was  for 
a  few   minutes,  his   dwelling-house,  or  last  place  of  abode.     The 
judgment  must,  therefore,  be  reversed. 
Judgment  reversed. 


'     SUPEEME  COUET. 
Ex  jjwrte  Dodge. 
(7  Cowen,  147.     Decided  1827.) 

Where  a  statute  declares  that  an  act  shall  be  done  within  a  certain  number  of 
days,  Sunday  must  be  reckoned  as  one,  though  it  happen  to  be  the  last. 

S.  g.  in  the  time  given  for  appealing  by  statute,  8ess.  47,  ch.  338,  s.  36 ;  the  50 
dollar  act. 

A  JUSTICE  of  Mon%omery  county  rendered  judgment  against 
Dodge,  at  the  suit  of  Smith,  November  16th,  1826.  The  26th 
(the  10th  day  after  judgment),  being  Sunday,  Dodge  appealed  by 
giving  notice,  &c.,  in  due  form,  on  the  37th.  On  the  return  com- 
ing into  the  C.  P.  in  March  last,  they  quashed  the  appeal,  on  the 
ground  that  it  was  made  one  day  too  late. 

W.  J.  Dodge  now  moved  for  a  mandamus  commanding  them  to 
vacate  the  rule  for  quashing,  &c. ;  and  that  they  should  proceed 
with  the  appeal. 

He  said  the  statute  {sess.  47,  ch.  238,  s.  36)  is,  that  the  party  shall 
appeal  at  the  time  of  rendering  the  judgment,  or  within  ten  days 
thereafter.  One  day  being  exclueive,  the  last  was  Sunday.  This 
gave  us  a  right  to  appeal  on  Monday.  Sunday  being  the  last,  is 
not  reckoned.  The  statute  means  ten  juridical  days.  (1  Cowen, 
18.  2  Salk.,  625.  11  East,  271.  13  id.,  21.  6  John.,  326.  4  T. 
E.  121.    4  Burr.  2130.) 

J.  Seelye,  contra,  admitted  that  the  court  in  its  doctrines  of 
practice,  and  the  construction  of  its  rules,  might  disregard  Sun- 
day, in  the  computation  of  time.  The  cases  cited  relate  only  to 
questions  of  practice.  Upon  this,  the  court  makes  the  law  for 
itself;  and  where  Sunday  is  the  last  day  it  will  not  be  counted. 
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But  no  cases  can  be  found  extending  the  same  construction  to  a 
statute.  Was  it  ever  heard,  for  instance,  that  in  the  statutes 
limiting  appeals  to  the  court  of  errors  from  interlocutory  orders  to 
15  days  (1  H.  L.  134),  prosecutions  under  the  act  to  suppress  vice 
and  immorality  to  20  days  (2  It.  L.  197),  allowing  the  landlord  to 
distrain  removed  goods  w^ithin  30  days  (1  R.  L.  437,  s.  13),  and 
the  like  cases,  Sunday  is  not  to  be  counted,  whether  it  be  the  first 
or  the  last  day  ?  Is  Sunday  a  blank  in  counting  the  various  times 
for  the  return  of  process  under  the  50  dollar  act  ?  Cases  must 
often  have  arisen,  where  parties  would  wish  to  avail  themselves  of 
this  doctrine ;  but  I  venture  to  say  it  never  was  sanctioned  by  any 
court. 

Curia.  Sunday  has,  in  no  case,  we  believe,  been  excluded  in 
the  computation  of  statute  time.  The  cases  referred  to,  respect 
rules  of  practice.     The  motion  must  be  denied.  4 

Motion  denied. 


SUPEEME  COUKT. 

Davis  v.  Marshall  and  Folgek. 
(14  Barb.,  96.     Decided  1852.) 

Before  an  attachment  can  be  issued  by  a  justice  of  the  peace,  against  a  non- 
resident of  the  county,  under  the  33d  section  of  the  act  to  abolish  imprison- 
ment for  debt,  a  bond,  such  as  is  required  by  the  35th  section  of  that  act,  must 
be  given  by  the  applicant. 

If  an  attachment  is  issued  without  such  a  bond  having  been  given,  the  attach- 
ment is  void,  and  the  justice  issuing  the  same,  and  the  party  on  whose  appli 
cation  it  was  issued,  are  answerable  as  wrong-doers,  for  the  execution  of  it. 

Until  the  proof  required  by  the  statute  is  made,  and  the  bond  furnished,  a  justice 
is  not  invested  with  authority  to  issue  an  attachment.  They  are  a  condition 
precedent  to  the  power  which  the  statute  gives.  And  if  a  justice  undertakes 
to  execute  the  power,  without  exacting  a  prior  performance  of  these  condi- 
tions, his  acts  are  utterly  void,  and  the  process  affords  him  no  protection  for 
what  is  done  under  it. 

This  was  an  appeal  from  a  judgment  entered  upon  the  report 
of  a  referee  in  favor  of  the  defendants,  against  the  plaintiff.    The 
29 
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action  was  commenced  in  March,  1849,  and  the  acts  complained 
of  took  place  in  May,  1847.  The  other  facts  necessary  to  an 
understanding  of  the  points  decided,  are  stated  in  the  opinion  of 
the  court. 

John  G.  Strong,  for  the  appellant. 

A.  T.  Knox,  for  the  respondents. 

By  the  Oov/rt,  T.  R.  Strong,  J.  This  action  was  brought  to 
recover  damages  for  the  taking  and  detaining,  by  the  defendants, 
of  a  canal  boat,  belonging  to  the  plaintiff.  The  taking  consisted  in  a 
seizure  of  the  boat  by  a  constable,  by  virtue  of  an  attachment  issued 
by  the  defendant  Folger,  who  was  a  justice  of  the  peace,  in  favor  of 
the  defendant  Marshall,  against  the  plaintiff,  under  the  33d  section  of 
•  the  act  to  abolish  imprisonment  for  debt, which  process  was  delivered 
by  Marshall  to  the  constable,  with  a  direction  to  take  the  boat.  No 
.bond  was  required  by  the  justice,  or  given  on  issuing  the  attach- 
ment. It  is  claimed,  on  the  part  of  the  plaintiff,  that  a  bond  is 
necessary  in  the  case  —  such  an  one  as  is  specified  in  the  35th  sec- 
tion of  said  act  —  and  that  none  having  been  given,  the  attach- 
ment was  void,  and  the  defendants  are  answerable  as  wrong-doers 
for  the  execution  of  it.  The  decision  of  the  court  of  appeals  in 
Bennett  v.  Brown  (4  Comst.  254),  is  conclusive  in  support  of  the 
first  branch  of  this  position,  as  to  the  necqgsity  of  a  bond ;  and  the 
conclusion  contended  for,  from  the  omission  to  give  a  bond, 
appears  to  me  to  be,  both  upon  principle  and  authority,  unavoida- 
ble. The  jurisdiction  of  a  justice  to  issue  an  attachment  is  derived 
wholly  from  the  statute,  and  is  in  all  cases  made,  by  the  statute, 
dependent  upon  a  compliance  with  certain  requisites  therein  pre- 
scribed. Proof  is  to  be  made  by  affidavit,  to  the  satisfaction  of  the 
justice,  of  the  facts  and  circumstances  entitling  a  party  applying, 
to  the  same,  and  a  bond  with  sureties  is  to  be  given.  Until  both 
the  proof  is  made  and  the  bond  furnished,  the  justice  is  not  invested 
with  authority  to  issue  the  process.  They  are  a  condition  pre- 
cedent to  the  power  which  the  statute  gives.  And  if  the  justice 
undertakes  to  execute  the  power,  without  exacting  a  prior  perform- 
ance of  these  conditions,  his  acts  are  utterly  void,  and  the  process 
is  no  protection  to  him  for  what  is  done  under  it.     This  is  clear, 
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without  reference  to  the  cases ;  but  they  place  the  doctrine  beyond 
question.  In  Vosburg  v.  Welch  (11  John.  174),  a  justice  was  held 
liable  as  a  trespasser,  for  the  taking  of  property  by  a  constable, 
under  an  attachment  issued  by  him,  without  any  legal  evidence  of 
the  facts  necessary  to  warrant  it.  Thompson,  justice,  who 
delivered  the  opinion  of  the  court  says:  "A  mere  error  of  judg- 
ment as  to  the  legality  of  the  proof  offered,  would  not  make  the 
magistrate  a  trespasser,  by  issuing  the  attachment.  But  such  proof, 
in  order  to  give  jurisdiction  to  the  justice,  ought  at  least  to 
be  colorable."  And  again :  "  The  justice  must  be  considered 
to  have  issued  the  attachment  without  any  proof  whatever 
of  the  departure  or  concealment  required  by  the  act;  and 
of  course  without  any  authority."  In  AdJcins  v.  Brewer  & 
Ha/rvey  (3  Cowen,  206),  it  was  decided  that  an  action  of  trespass 
would  lie  against  a  justice  who  issued  attachments,  and  the  plain- 
tiff therein,  for  a  sale  of  property  under  executions,  the  validity 
of  which  depended  upon  the  validity  of  the  attachments,  when  no 
proof  was  given  of  any  facts  to  warrant  the  attachments,  and  no 
security  was  taken,  except  in  one  of  the  cases.  Savage,  chief  jus- 
tice, says  :  "  The  defendants  are  called  on  directly,  not  collaterally, 
to  show  why  they  have  undertaken  to  dispose  of  the  plaintiff's  pro- 
perty. They  must  then  show  a  lawful  authority.  A  power  to  act  is 
the  first  thing  to  be  shown  by  a  court  of  limited  and  special  jurisdic- 
tion." And  he  refers  to  the  rule  which  is  laid  down  in  numerous  cases, 
that  when  a  justice  "  has  no  jurisdiction  whatever,  and  undertakes 
to  act,  his  acts  are  coram  non  judice  and  void — equally  so  as  if  he 
was  not  a  justice.  If  he  has  jurisdiction,  but  errs  in  exercising  it, 
then  his  acts  are  not  void  but  voidable  only.  In  the  former  case  he 
is  personally  liable,  in  the  latter  not  (IT  John.  146.  2  John.  Cos.  27. 
14  John.  246.  19  id.  39)."  In  Loder  t).  Phelps  (13  Wend.,  46), 
which  was  an  action  for  an  assault  and  battery  against  a  party,  at 
whose  suit  a  warrant  had  been  issued,  upon  an  affidavit  which  did 
not  set  forth  any  facts  and  circumstances  showing  the  grounds  of 
the  application,  upon  which  an  arrest  had  been  made,  it  was  decided 
that  the  action  was  maintainable.  Sutherland,  J,  who  delivered  the 
opinion  of  the  court,  said,  "  The  justice  has  no  right  to  be  satisfied 
with  an  affidavit,  in  the  general  terms  employed  in  this  case ;  it 
states  no  fact  or  circumstance  whereby  he  could  judge  of  the  neces- 
sity or  propriety  of  issuing  the  warrant ;  without  such  specification 
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he  had  no  right  or  jurisdiction  to  issue  the  process ;  (3  Cowen,  206 ; 
11  John.,  175  ;  12  Id.  257 ;  Uowerh's  Tr.  256  ;  6  Wend.,  438 ;  6  Cowen 
234 ;)  and  it  can  afford  no  protection  to  the  defendant,  who  was 
the  party  who  procured  it."  Numerous  other  cases  might  be  cited, 
which  are  in  point  upon  the  principle  in  question,  but  those  given 
are  sufficient.  I  have  not  been  able  to  find  any  decision  to  the 
contrary;  none  has  been  referred  to  on  the  part  of  the  defendants. 
The  case  of  Rogers  v.  Mulliner  (6  Wend.,  597),  is  clearly  dis- 
tinguishable from  the  present  and  the  cases  referred  to.  That  was 
an  action  for  false  imprisonment  against  a  justice,  and  a  party  in 
whose  favor  a  warrant  had  been  issued  by  the  former,  without 
oath,  in  a  case  where  an  oath  was  necessary.  The  party  was  held  lia- 
ble, but  the  justice  not.  The  ground  upon  which  the  justice  was 
exempted  from  liability  was,  that  he  had  general  jurisdiction  to  issue 
a  warrant ;  and  that  an  oath  was  necessary  only  in  certain  cases ; 
and  that  he  was  justified  in  issuing  any  process  within  his  juris- 
diction which  was  demanded  by  a  party,  provided  he  acted  in 
good  faith.  The  difficulty  in  the  present  case  is  that  the  magistrate 
had  not  jurisdiction.  The  distinction  is  referred  to  in  Barnes  v. 
Harris  (4  Comst.  374).  See  also  Soose  v.  Sherrill  (16  Wend., 
33,  35). 

The  fact  that  at  the  time  the  attachment  was  issued  by  Justice 
Folger,  the  late  supreme  court  had  decided  that  a  bond  was  not 
necessary  to  authorize  it  {Clark  v.  Luee,  15  Wend.,  479 ;  Ackermam, 
V.  Finch,  Id.  652 ;  Bates,  v.  Relyea,  23  Id.  336 ;  Wood  v.  RandaU, 
5  Hill,  264 ;  Van  Etten  v.  Hurst,  6  Id.  311),  does  not,  in  my 
judgment,  affect  the  law  in  this  case.  The  question  as  to  the 
liability  of  either  of  the  defendants  does  not  depend  upon  what 
were  his  motives  in  obtaining  or  issuing  the  attachment,  but  only 
upon  whether  the  justice  had  or  had  not  jurisdiction  to  issue  it. 
It  is  conceded  that  if  the  justice  was  led  into  error  by  the 
decisions  of  the  supreme  court,  it  is  hard  upon  him  to  hold 
that  he  is  liable.  It  is  also  hard  upon  the  defendant  Marshall, 
who  was  willing  to  give  a  bond,  but  was  advised,  by  reason 
of  those  decisions,  that  none  was  necessary,  to  hold  him  liable ; 
but  it  would  be  hard  upon  a  party,  whose  property  has  been 
illegally  taken,  to  deny  him  redress,  from  any  such  considerations, 
and  I  know  of  no  principle  which  could  justify  the  court  in 
doing  so.     The  legislature  has  interposed  its  protection  against  lia- 
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bility  by  any  person  to  a  penalty  or  forfeiture,  for  an  act  done  in 
good  faith  in  conformity  to  a  construction  given  by  the  supreme 
court  to  a  penal  or  other  statute,  after  such  decision  was  made,  and 
before  a  reversal  thereof.  (2  E.  S.  602,  §  66.)  But  that  protec- 
tion is  not  broad  enough  to  aid  the  defendants. 

The  conclusions  to  which  I  have  come  upon  the  questions  dis- 
cussed, render  a  consideration  of  other  questions  in  the  cause 
unnecessary. 

The  judgment  appealed  from  must  be  reversed,  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 


SUPEEME  COURT. 

Ex  parte  Thomas. 

(8  Cowen,  110.     Decided  1828.) 

An  appellee  plaintiff  in  a  justice's  court,  though  residing  out  of  the  county  where 
the  appeal  is  pending,  is  not  within  the  general  rules  of  a  court  of  0.  P.  pro- 
viding that  judgment  may  be  given  against  a  non-resident  plaint  iflf  on  his 
neglect  to  give  the  defendant  security  for  costs. 

Thomas  having  sued  and  obtained  judgment  against  Grovesteen 
before  a  justice  of  Montgomery  county,  the  latter  appealed  to 
the  0.  P.  of  that  county.  Thomas  resided  in  another  county  ;  and 
the  general  rules  of  the  C.  P.  provided  that  if  the  plaintiff  at  the 
commencement  of  the  suit,  resided  out  of  the  county,  or  after- 
wards removed  out,  the  defendant  might,  at  any  time  before  the 
jurors  were  seated  in  the  box,  obtain  an  order  to  stay  proceedings 
till  security  for  the  defendant's  costs  should  be  given  (declaring 
what  security)  ;  and  if  such  security  should  not  be  given  within  a 
certain  time  after  the  service  of  the  order,  the  defendant  might 
enter  the  plaintiff's  default,  and  at  the  next  term  take  judgment 
against  the  plaintiff. 

Under  these  rules,  the  appellant  proceeded  to  his  judgment 
against  the  appellee.  The  latter  disregarded  the  proceedings,  and 
took  an  inquest,  which  the  0.  P.  made  a  rule  to  set  aside  on 
motion. 


454  DEOKEK   V.    JUDSON. 

This  court  were  now  moved  for  a  mandamus  commanding  the 
C.  P.  to  set  aside  their  rule.  Notice  of  the  motion  here  had  been 
served  on  the  attorneys  of  the  appellant. 

J).  Oady,  for  the  motion. 

It  was  not  opposed,  but 

The  Court,  (after  having  the  papers  for  several  days  under 
advisement)  said  an  appellee  though  plaintiff  before  the  justice, 
was  not  within  the  general  rules  of  the  C.  P.,  and  they  ordered  a 

Peremptory  mandamus. 


COUET  OF  APPEALS. 

Deckee  v.  Jttdson  and  othees. 

(16  iV.  Y.  Rep.,  439.     Decided  1857.) 

The  plaintiffs  in  replevin  were  required  by  the  court,  as  a  condition  of  the  post- 
ponement of  a  trial,  to  renew  their  sureties  on  the  bond  to  the  sheriff,  given 
on  the  institution  of  the  suit.  As  a  compliance  with  this  order  they  procured 
Judson  to  sign  the  bond  beneath  the  names  of  the  other  obligors,  without  the 
knowledge  or  consent  of  the  previous  sureties.  The  defendants  in  the  replevin, 
having  obtained  judgment,  brought  an  action  upon  the  bond,  in  which  judg- 
ment was  rendered  in  their  favor  against  Judson,  but  against  them  in  favor  of 
the  original  sureties.  ********** 
***  ****** 

Amasa  J.  Parker,  for  the  appellant. 
Frcmcis  Kernan,  for  the  respondent. 
Paige,  J.  ******** 

*  *  *  **-»***-!«•** 

If  the  bond,  after  its  execution  by  Judson,  was  defective,  inas- 
much as  the  plaintiffs  in  the  replevin  suit  caused  its  execution  by 
Judson  in  compliance  with  the  condition  imposed  by  the  order,  and 
derived  a  benefit  thereby,  and  as  the  defendant  in  that  suit  for 
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whose  benefit  Judson  executed  the  bond,  waived  all  objections  to 
and  accepted  it,  neither  Nash  and  Gardner,  the  plaintiffs  in  that 
suit,  nor  Judson  can  now  question  its  validity,  nor  deprive  Decker 
of  the  advantages  intended  to  be  secured  to  him  by  it.  (3  Oomst., 
191.)  Judson  is  bound  by  the  bond  although  his  name  is  not 
mentioned  in  the  body  of  it.  (7Gow.,  454.)  His  intent  to  be 
bound  by  its  terms  is  plain  from  the  act  of  signing  it,  and  he  is 
bound,  although  he  signed  the  bond  without  the  knowledge  or 
assent  of  Evans  and  Eennett.  He  executed  the  bond  without 
requiring  their  assent ;  and  Decker  having  accepted  it  as  a  com- 
pliance with  the  order,  he  is  estopped  from  denying,  as  against 
Decker,  that  Evans  and  Bennett  are  liable  as  co-sureties  with  him. 
If,  therefore,  the  addition  of  Judson's  name  to  the  bond,  without 
their  knowledge  or  assent,  was  such  an  alteration  as  discharged 
them  from  liability,  it  is  no  defence  to  this  action.  *  *  * 
********** 
The  judgment  of  the  Supreme  Court  must  be  affirmed. 

Denio,  Ch.  J.  It  is  objected,  by  the  counsel  for  the  appellant, 
that  this  bond,  so  far  as  it  is  the  obligation  of  the  appellant,  was 
taken  to  the  sheriff,  a  public  officer,  in  a  case  not  provided  for  by 
law ;  and  it  is  for  that  reason  void,  under  the  provisions  of  the 
Eevised  Statutes.  (2  B.  S.,  286,  §  59.)  It  is  said  that,  after  the 
time  allowed  for  excepting  to  the  sureties  in  a  replevin  bond,  the 
sheriff's  duty  in  respect  to  it  is  at  an  end,  and  if  any  further  obliga- 
tion is  taken  in  his  name  it  is  to  be  considered  as  taken  illegally  by 
color  of  his  office,  and  is  void  by  force  of  that  section  of  the  statute. 
But  I  am  of  opinion  that  the  appellant,  by  consenting  to  execute, 
as  obligee,  a  bond  bearing  a  date  anterior  to  the  service  of  the 
process  in  replevin,  and  containing  recitals  showing,  if  true,  that 
it  was  an  original  bond  in  the  proceeding  and  was  taken  at  a  time 
when  it  was  lawful  and  proper  to  take  such  a  bond,  is  estopped 
from  setting  up  that  it  was  a  subsequent  transaction  and  done  at  a 
time  when  there  could  not  be  a  legal  occasion  to  take  such  a  bond. 
It  hjis  been  several  times  decided  by  the  Supreme  Court  that  a 
replevin  bond  might  be  amended  after  the  service  of  process,  and 
consequently  after  the  time  for  taking  an  original  bond  had  gone 
by.  In  these  cases  the  amended  bond  must  have  been  made  to 
assume  the  form  of  bonds  taken  at  the  initiation  of  the  proceed- 
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ing ;  and  the  sureties,  by  signing  the  amended  bond  or  assenting 
to  the  amendment,  were  concluded,  upon  the  principle  I  have 
mentioned,  from  disputing  that  the  obligation  was  taken  upon  the 
occasion  upon  which,  by  its  terms,  it  purports  to  have  been  taken. 
{Cutler  V.  Mathbone,  1  Mill,  204 ;  Hanjoley  v.  Bates,  19  Wend.~ 
632;  Newlamdv.  WilUtts,  I  Bm-h.  S.  C.  E.,2Q.)  The  new  or 
amended  bond  in  these  cases  is  considered  as  given  nunepro  tunc. 
It  is  not  the  order  of  the  court  which  gives  a  retrospective  effect 
to  such  bonds,  but  the  assent  of  the  obligee.  The  court  relieves 
the  party  from  his  laches  in  not  having  procured  a  good  bond  at 
the  proper  time ;  but  it  is  the  general  principles  of  law  which 
hold  the  obligees  to  the  liability  which,  by  signing  the  amended 
bond,  they  intended  to  assume.  The  same  principle  was  held  in 
reference  to  an  appeal  bond  {Tompkins  v.  Curtis,  3  Cow.,  251), 
and  in  regard  to  a  bond  given  to  procure  an  adjournment  in  a 
justice's  court.  {Irwin  v.  Caryell,  8  John.,  407.)  In  both  these 
cases,  the  bonds  were  statutory  bonds,  and  the  new  or  amended 
obligations  were  allowed  to  be  taken  on  the  trial.  They  must 
have  been  made  to  take  the  form  of  the  original  obligation  which 
was  discharged  upon  the  taking  of  the  new  one. 

The  appellant's  execution  of  the  bond  in  question  was  not,  per- 
haps, in  exact  accordance  with  the  order  of  the  court.  This  was 
to  renew  the  sureties,  or  that  the  existing  sureties  should  justify. 
If  the  appellant's  execution  superseded  the  existing  sureties,  it 
might  be  well  enough,  considered  as  a  renewal  of  the  sureties.  It 
was  intended,  I  think,  to  add  the  present  defendant  to  the  two 
sureties  already  on  the  bond  {Norton  v.  Coons,  3  Denio,  130) ;  and 
it  is  to  be  inferred  from  the  case  that  this  was  accepted  by  the 
defendant  in  replevin  in  lieu  of  a  precise  compliance  with  the  con- 
dition upon  which  the  court  allowed  the  trial  to  be  postponed. 
******** 

Judgment  affirmed. 
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COURT  OF  APPEALS. 

Castellanos  v.  Jones. 
(5  New  York  Rep.,  164.     Decided  1851.) 

The  application  and  affidavits  upon  which  an  attachment  against  an  absconding 
or  concealed  debtor  is  grounded,  should  set  forth  his  secret  departure  from  the 
State,  with  intent  to  defraud  or  to  avoid  service  of  civil  process  ;  or  that  he 
keeps  himself  concealed  therein  with  the  like  intent.  The  demand  should  be 
shown  to  be  in  favor  of  the  debtor  personally.  The  manner  in  which  the 
demand  arose  should  be  shown;  whether  upon  contract,  upon  judgment,  or 
upon  decree  rendered  within  this  state. 

H.  P.  Hastings,  for  appellant. 

N.  B.  Blunt,  for  respondents. 

Jbwett,  J.  delivered  the  opinion  of  the  court.  The  most  mate- 
rial questions  made  in  this  case  arise  on  the  charge  of  the  judge 
at  the  trial,  and  are — First,  whether  Judge  Daly,  who  issued  the 
attachment,  under  which  the  defendants  justified  the  taking  of  the 
goods  for  which  the  action  was  brought,  acquired  jurisdiction  to 
issue  it.  And  second,  if  not,  whether  the  want  of  jurisdiction 
appeared  on  the  face  of  the  process.  For  if  the  judge  did  not 
acquire  jurisdiction  to  issue  the  process,  and  that  appeared  on  its 
face,  it  furnished  no  protection  to  the  defendants,  or  either  of 
them,  for  taking  the  property  in  question. 

The  proceedings  were  attempted  to  be  taken  pursuant  to  the 
authority  conferred  by  2  R.  8.  p  Z,%  1,  sub.  1.  To  confer  juris- 
diction on  the  officer  to  issue  the  attachment  under  that  statute, 
the  application  being  made  by  McKinley,  the  creditor,  should  have 
been  in  writing,  and  have  stated  that  the  applicant  resided  in  this 
state,  that  he  was  a  creditor  of  Rodriguez,  who  was  an  inhabitant 
of  this  state,  that  he  had  a  demand  against  him  personally,  that  it 
arose  either  upon  contract  or  upon  a  judgment  or  decree  rendered 
within  this  state,  specifying  which,  and  setting  forth  its  amount, 
over  and  above  all  discounts,  showing  that  it  amounted  to  $100,  or 
upwards,  and  that  Rodriguez  had  secretly  departed  from  this  state, 
with  intent  to  defraud  his  creditors,  or  to  avoid  the  service  of  civil 


458  CA8TELLAN08    V.   JONBS. 

process ;  or  that  he  kept  himself  concealed  within  this  state,  with 
the  like  intent. 

It  should  have  been  verified  by  the  affidavit  of  McKinley,  in 
which  the  sum  should  have  been  specified  in  which  Eodrignez  was 
indebted  to  him,  over  and  above  all  discounts,  and  the  grounds 
upon  which  the  application  was  founded,  and  accompanied  by  the 
affidavits  of  two  disinterested  witnesses,  establishing  the  grounds 
upon  which  the  application  was  made. 

The  requirements  of  the  statute  were  so  far  complied  with,  as  to 
present  the  application  to  Judge  Daly  in  writing,  and  stating  in  it 
that  McKinley  resided  in  this  state,  and  the  sum  which  it  was 
claimed  was  owing  to  him,  but  it  did  not  state  that  the  debt  or 
demand  was  owing  from  ^oAvignez  personally ;  or  expressly,  how 
it  arose  ;  whether  upon  contract  or  judgment  or  decree;  it  did  not 
state  tha,t  Rodriguez  was  an  inhabitant  of  this  state,  and  had 
secretly  departed  therefrom,  with  intent  to  defraud  his  creditors, 
or  to  avoid  the  service  of  civil  process,  or  that  he  kept  himself  con- 
cealed therein,  with  the  like  intent. 

It  stated  that  the  demand  of  the  applicant  arose  "  upon  money 
received  by  said  Rodriguez  for  account  of  deponent,"  and  in 
respect  to  the  inhabitancy  of  Rodriguez  being  in  this  state,  and  his 
having  secretly  departed  therefrom,  with  intent  to  defraud  his 
creditors,  or  to  avoid  the  service  of  civil  process,  or  that  he  kept 
himself  concealed  therein,  with  the  like  intent  —  it  merely  stated 
"  that  Joseph  F.  Rodriguez  formerly  residing  in  the  city  of  New 
York,  but  now  absent  therefrom  or  concealed  therein,  is  an 
absconding  or  concealed  debtor  and  cannot  be  found ; "  omitting, 
as  it  will  be  seen,  to  state,  either  that  he  was  an  inhabitant  of  the 
state,  or  that  he  had  departed  from  the  state,  or  that  he  kept  him- 
self concealed  within  the  state,  with  intent  to  defraud  his  creditors, 
or  to  a/ooid  the  service  of  civil  process.  It  falls  far  short  of  stating 
the  facts,  upon  the  existence  of  which,  and  upon  being  stated  and 
verified  as  required,  the  statute  authorizes  the  issuing  of  an  attach- 
ment. 

As 'to  the  verification  of  the  application  by  tlie  affidavit  of  the 
creditor,  McKinley,  it  is  as  loose  and  as  little  in  conformity  with 
the  requisitions  of  the  statute  as  the  application  is  supposed  to  be. 
It  verifies  the  sum  of  the  indebtedness  and  how  it  arose  sub- 
stantially as  stated  in  the  application,  and  affirms  that  Rodriguez 
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is  an  absconding  or  concealed  debtor,  and  although  it  states  that 
Rodriguez  was  an  inhabitant  of  this  state,  it  does  not  affirm  that  he 
had  depa/rted  therefrom  with  intent  to  defraud  his  creditors, 
secretly  or  otherwise,  or  that  he  had  departed  therefrom  to  avoid 
the  service  of  civil  process,  or  that  he  kept  himself  concealed 
within  the  state  with  the  like  intent. 

It  merely  affirms  that  since  the  fourteenth  of  January  instant 
the  said  Eodriguez  had  absconded  (not  departed  from  the  state), 
or  concealed  himself  to  avoid  the  service  of  civil  process  (not  con- 
cealed himself  within  the  state  with  intent  to  defraud  his  credi- 
tors, or  to  avoid  the  service  of  civil  process). 

Then  as  to  the  affidavit  of  the  two  witnesses  required  by  the 
statute  to  verify  the  facts  and  circumstances,  to  establish  the 
grounds  on  which  the  application  is  made.  It  should  have 
affirmed  that  the  debtor  was  an  inhabitant  of  this  state,  that  he 
had  secretly  departed  therefrom,  with  intent  to  defraud  his  credi- 
tors, or  to  avoid  the  service  of  civil  process,  or  that  he  kept  him- 
self concealed  within  this  state  with  the  like  intent,  as  the  depo- 
nents believed  to  be  true,  and  then  showing  the  facts  and  circum- 
stances by  which  their  belief  of  the  existence  of  the  facts  testified 
to  was  established.  Instead  of  such  an  affidavit,  the  one  presented 
to  the  judge  with  the  application,  affirms  that  the  debtor  had  left 
his  usual  place  of  business  and  residence  in  the  city  of  New  York 
and  could  not  be  found  in  the  city  (not  that  he  was  an  inhabitant 
of  the  state  and  had  secretly  departed  therefrom,  with  intent,  &c.). 

It  would  be  a  violation  of  every  principle  applicable  to  the  ques- 
tion of  showing  facts  necessary  to  confer  jurisdiction  upon  the 
officer  in  such  cases  to  issue  an  attachment,  to  hold  that  the  appli- 
cation and  affidavits  of  either  of  them,  presented  to  Judge  Daly, 
for  an  attachment  against  the  property  of  Rodriguez,  were  suffi- 
cient for  such  purpose.  The  attachment,  therefore,  issued  by  the 
judge  upon  the  application  and  affidavit  of  McKinley  was  void,  for 
want  of  stating  facts  sufficient  to  bring  the  case  within  his  jurisdic- 
tion. 

The  next  question  is,  whether  the  attachment  on  its  face,  shows 
a  want  of  jurisdiction  in  Judge  Daly  to  issue  it.  Instead  of  recit- 
ing as  it  should,  that  McKinley,  the  creditor,  had  made  an  applica- 
tion in  writing  to  the  judge  for  an  attachment  against  Rodriguez, 
the  debtor,  a  resident  of  this  state,  as  an  absconding  or  concealed 
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debtor,  setting  forth  that  McKinley  was  a  creditor  of  Rodriguez 
and  had  a  demand  against  him  personally,  arising  vpon  contract 
or  upon  a  judgment  or  decree  rendered  within  this  state,  &c., 
amounting  to  $100  or  upwards,  over  and  above  all  discounts,  and 
that  said  Rodriguez  being  an  inhabitant  of  this  state  had  secretly 
departed  therefrom,  with  intent  to  defraud  his  creditors,  or  to  avoid 
the  service  of  civil  process;  or  kept  himself  concealed  therein  with 
the  like  intent,  which  application  was  verified  by  the  afiidavit  of 
said  McKinley,  and  the  facts  and  circumstances  to  establish  the 
grounds  on  which  said  application  was  made  was  also  verified  by 
the  two  witnesses  named, — the  attachment  omits  to  recite  that  the 
creditor,  McKinley,  had  any  demand  against  Rodriguez  ^ersowaZ^, 
or  how  the  demand  stated  arose ;  whether  upon  contract  or  .upon 
judgment  or  decree  rendered  within  this  state ;  it  also  omits  to 
recite  or  state  that  Rodriguez  had  secretly  or  otherwise  departed 
from  the  state,  with  intent  to  defraud  his  creditors,  or  to  avoid  the 
service  of  civil  process,  or  that  he  kept  himself  concealed  within  the 
state  with  the  like  intent, —  but  merely  recites  that  "  Rodriguez 
has  absconded  from  the  city,  or  is  concealed  therein  to  avoid  the  ser- 
vice of  civil  process." 

The  state  confers  no  authority  upon  any  officer  or  judge  to  issue 
an  attachment  against  the  property  of  a  debtor,  because  he  has 
absconded  from  the  city  of  his  residence,  to  avoid  the  service  of 
civil  process.  Therefore,  upon  the  face  of  the  process  the  total 
want  of  jurisdiction  in  Judge  Daly  to  issue  it,  obviously  appears, 
and,  of  consequence,  it  afibrded  no  protection  to  either  of  the 
defendants  for  their  acts  under  it.  The  judgment  must  be  reversed 
and  a  new  trial  granted,  with  costs  to  abide  the  event. 

Judgment  reversed. 
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SUPREME  COURT. 

Case  and  othees  v.  Eedpield. 
(7  Wend.,   398.      Decided  1831.) 

If  an  ofBcer  make  a  false  return,  an  action  will  lie  against  him  at  the  suit  of  the 
party  injured. 

******* 

Eeeoe  from  the  Onondaga  common  pleas.         *  *  * 

The  defendants  offered  to  prove  that  the  constable  who  served  the 
attachment  in  this  case  did  not  leave  a  copy  thereof  at  the  last 
place  of  abode  of  the  defendant,  which  evidence  was  rejected,  and 
the  defendant  excepted.  ***** 

W  WW  W  W  TV"  W 

S.  L.  Edwards,  for  plaintiffs  in  error. 
J.  Waston,  for  defendant  in  error. 

By  the  Court,  Stttheeland,  J.  The  evidence  offered  that  a 
copy  of  the  attachment  was  not  left  at  the  dwelling-house,  or  last 
place  of  abode  of  the  defendant,  was  properly  excluded.  The 
attachment  was  returned  regularly  served,  and  it  is  the  return 
which  gives  jurisdiction  to  the  justice,  and  authorizes  him  to  pro- 
ceed. The  statute  provides,  Laws  of  1824,^.  296,  §  25,  that  on 
the  return  of  the  attachment,  the  justice  shall  proceed  to  hear,  try 
and  determine  the  cause  in  the  same  manner  as  on  a  summons 
returned  personally  served.  If  a  constable  makes  a  false  return 
upon  process,  the  judgment  cannot  be  avoided  on  that  ground ; 
he  is  responsible  in  an  action  for  the  false  return,  but  the  return 
itself,  whether  true  or  false,  gives  jurisdiction  to  the  magistrate,  and 
authorizes  him  to  proceed.  14  Johns.  R.  481.  Cowen's  Treatise, 
275. 

******** 

Judgment  aflSrmed  with  costs. 
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SUPEEME  COURT. 

GiLBEET   V.    VaNDEEPOOL   AND    BeEKMAN. 

(15  John.,  242.     Decided  1813.) 

When  process  is  issued  out  of  a  justice's  court  against  an  attorney  or  counselor, 
and  served  during  the  term  of  the  court  of  which  he  is  an  attorney  or  coun- 
selor, the  defendant  may  plead  his  privilege  in  abatement,  although  the  process 
was  returned  after  the  end  of  the  term. 

A  plea  in  abatement  in  a  justice's  court  need  not  be  verified  by  affidavit. 

In  error,  on  certiorari  in  a  justice's  court. 

The  defendants  in  error  brought  an  action  in  the  court  below 
against  the  plaintiff  in  error,  who  was  an  attorney  in  this  court. 
The  summons  was  issued  during  the  term  of  this  court,  and  was 
returnable  on  a  day  subsequent  to  the  last  day  of  term.  On  the 
return  of  the  summons,  the  parties  appeared,  and  the  defendant 
pleaded  that  he  was  an  attorney  of  the  Supreme  Court,  which  was 
sitting  at  the  time  the  summons  was  issued  and  served,  and  claimed 
his  exemption  under  the  proviso  in  the  8th  section  of  the  act  con- 
cerning costs  (1  iT.  R.  Zi.,  345),  which  takes  away  the  privilege 
of  an  attorney  or  counselor,  in  cases  of  debts  to  the  amount  of  25 
dollars,  unless  it  shall  appear  that  the  court  wherein  he  shall  be 
such  attorney  or  counselor  shall  be  then  sitting.  The  justice  over- 
ruled the  plea.  A  trial  was  then  had  on  the  general  issue,  and 
judgment  was  rendered  in  favor  of  the  plaintiffs  below. 

Peatt,  J.,  delivered  the  opinion  of  the  court.  Two  questions  are 
presented  for  our  consideration  in  this  case :  1.  Whether  the 
defendant  below  was  entitled  to  exemption  from  this  suit  upon  the 
facts  stated  in  his  plea ;  arid,  2.  Whether  the  justice  was  bound  to 
receive  or  notice  the  plea  in  abatement,  without  affidavits  of  its 
truth. 

On  the  first  question,  we  are  of  opinion  that  according  to  the 
true  construction  of  the  8th  section  of  the  act  concerning  costs,  an 
attorney  or  counselor  of  any  court  of  record  is  exempt  from  the 
service  of  process  issued  out  of  a  justice's  court,  during  the  sitting 
of  the  court,  of  which  he  is  an  attorney  or  counselor.  The  term 
of  such  court  may  continue  until  the  day  before  the  return  day  of 
the  summons ;  and  then  the  defendant  would  have  only  one  instead 
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of  six  days,  to  prepare  for  his  defence;  the  legal  intendment  being 
that  the  attorney  or  counsel  is  occupied  exclusively  in  the  business 
of  the  term  during  its  continuance.  The  statute  has  modified  the 
common  law  privilege,  by  subjecting  attorneys  and  counselors,  dur- 
ing vacation,  to  the  jurisdiction  of  justices ;  but  the  effect  of  the 
proviso  is  to  leave  them  completely  under  the  protection  of  their 
common  law  privileges  during  the  terms  of  their  courts. 

On  the  Second  question,  also,  the  opinion  of  the  court  is  in 
favor  of  the  defendant  below.  The  23d  Section  of  the  act  for 
the  amendment  of  the  law  (1  W.  S.  L.  524),  requiring  dilatory 
pleas  to  be  verified  by  afiidavit,  is  expressly  made  applicable  to 
courts  of  record  only.  A  justice's  court,  in  the  sense  of  that  stat- 
ute, is  not  a  court  of  record.  The  statute  says  "  that  no  dilatory 
plea  shall  be  received  in  any  court  of  record,  unless  the  party 
ofiering  such  plea  do,  by  affidavit,  prove  the  truth  thereof,  &c." 
This  is  said  in  reference  to  the  practice  of  all  courts  of  record  of 
receiving  written  pleas,  in  vacation  or  in  term,  by  filing  them  in 
the  clerk's  office,  and  has  no  reference  to  a  justice's  court,  where 
the  pleadings  are  generally  ore  tenus,  and  are  never  required  to  be 
in  writing,  and  where  the  pleadings  are  always  in  open  court. 
That  a  defendant  might  make  an  oral  plea  in  abatement,  and  yet 
be  required  to  verify  it  by  an  affidavit,  that  is,  an  oath  in  writing, 
was  never  intended  by  the  legislature.  A  plea  in  abatement  in  a 
justice's  court,  like  every  other  plea,  must  be  proved,  unless 
admitted ;  and  in  this  case  the  trial  and  proof  of  all  disputed  facts 
was  immediately  to  follow  the  plea.  The  reason,  therefore,  for 
requiring  an  affidavit  to  verify  a  dilatory  plea,  in  courts  of  record, 
does  not  apply  to  a  justice's  court.  In  the  one  case,  the  effect  of 
a  plea  in  abatement,  if  frivolous,  is  to  delay  a  trial  on  the  merits, 
for  a  term  at  least;  in  the  other  case,  the  plea  in  abatement,  and 
the  plea  on  respondeas  ouster,  are  all  tried  at  the  same  sitting. 
Besides,  the  affidavit  (if  any  were  necessary)  was  waived  in  this 
case,  as  the  plaintiffs  made  no  objection  to  the  plea  on  that  ground. 
The  plaintiffs  and  the  justice  seem  to  have  put  the  cause  on  the 
single  point,  that,  as  the  return  day  of  the  summons  was  after  the 
term  of  the  Supreme  Court  the  attorney  was  amenable  to  the 
justice's  court,  although  the  process  was  issued  and  served  during 
the  term.  On  that  point  the  justice  erred  and  the  judgment  for 
the  plaintiff" 's,  below  ought  to  be  reversed. 

Judgment  reversed. 
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SUPREME  COURT. 

Ltndb  v.   Montgomeet. 

(15  Wend.,  4:61.    Decided  1836.) 

An  attachment  issued  by  a  justice  against  a  debtor,  keeping  liimself  concealed  to 
avoid  the  service  of  process,  is  not  supported  by  an  affidavit  tliat  he  keeps  him- 
self concealed  to  avoid  the  service  of  a  warrant  issued  under  the  fourth  section 
of  the  act  to  abolish  im^yrisonment,  Sac,  unless  it  affirmativdy  appear  that  he  was 
charged  only  with  an  intent  to  commit  a  fraud,  or  with  fraudvXently  contracting 
the  debt ;  unless  it  so  appear,  as  the  process  may  be  criminal,  it  consequently  is 
not  shown  that  he  concealed  himself  to  avoid  the  service  of  civil  process. 

Ebeor  from  the  Cortland  common  pleas.  Lynde  sued  out  an 
attachment  against  Montgomery  from  a  justice's  court,  on  the 
ground  that  Montgomery  kept  himself  concealed  to  avoid  the  ser- 
vice of  process.  The  affida/vit  upon  which  the  attachment  issued, 
after  setting  forth  the  indebtedness  of  Montgomery,  stated  that 
the  applicant  for  the  attachment  took  out  a  warrant,  under  the 
third  section  of  the  act  to  abolish  imprisonment  for  debt  and  to 
punish  fraudulent  debtors,  passed  April  26th,  1831,  and  that  he, 
with  the  sheriflF  of  the  county,  went  to  the  place  of  residence  of 
Montgomery,  to  arrest  him  on  the  warrant,  and  that  Montgomery 
kept  himself  concealed  to  avoid  service  of  the  process.  On  this 
affidavit,  the  justice  issued  the  attachment  which  was  served,  and 
subsequently  judgment  was  rendered  in  favor  of  Lynde  against 
Montgomery.  The  common  pleas  of  Cortland,  on  certiorari, 
reversed  the  justice's  judgment,  and  the  plaintiff  sued  out  a  writ 
of  error. 

A.  Donnelly,  for  plaintiff  in  error. 

J.  Thomas,  for  defendant  in  error. 

By  the  Court,  Savage,  Ch.  J.  To  justify  the  issuing  an  attach- 
ment in  this  case,  the  plaintiff  should  have  proved  that  the  defend- 
ant kept  himself  concealed  with  the  intent  to  avoid  the  service  of 
civil  process.  2  R.  S.  230,  §  26.  The  question,  therefore,  is 
whether  the  warrant  upon  which  an  attempt  was  made  to  arrest 
the  defendant,  and  to  avoid  which  arrest  he  kept  himself  concealed, 
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was  civil  or  criminal  process.  It  is  argued  in  support  of  the  judg- 
ment of  the  common  pleas,  that  one  object  of  the  statute  is  to  pun- 
ish fraudulent  debtors;  that  the  warrant  issues  in  the  name  of  the 
people  of  the  State ;  that  the  person  arrested  is  to  be  examined, 
and  if  found  guilty  is  to  be  committed  to  jail ;  and  when  commit- 
ted, is  to  remain  in  custody  in  the  same  manner  as  other  jprisoners 
on  criminal  process,  until  he  shall  have  done  certain  acts,  if  judg- 
ment passes,  or  has  passed  against  him.  This  warrant  may  issue 
by  the  4th  section  of  the  act  to  abolish  imprisonment  &c.  [Ses- 
sion Laws  of  1831,  p.  396,  c&c),  in  four  cases  :  1.  When  the 
defendant  is  about  to  remove  his  property,  &c.,  with  intent  to 
defraud  his  creditors  ;  2.  When  he  fraudulently  conceals  rights  in 
action,  or  refuses  to  apply  them,  or  stocks,  money  or  evidences  of 
debt,  in  payment  of  a  judgment  in  favor  of  the  complainant; 
3.  "When  he  has  assigned  or  removed,  or  disposed  of  any  of  his 
property,  or  is  about  to  do  so,  with  intent  to  defraud  his  credit- 
ors; or  4.  When  the  defendant  fraudulently  contracted  the  debt 
respecting  which  such  suit  is  brought.  By  section  26,  the  removal 
of  property,  by  the  owner,  out  of  the  county,  to  prevent  a  levy 
upon  it  by  virtue  of  an  execution,  and  the  disposal  of  his  property 
in  any  manner  with  intent  to  defraud  any  creditor,  or  to  prevent 
such  property  from  being  liable  for  the  payment  of  his  debts,  is 
declared  a  misdemeanor.  The  1st  and  4th  grounds  for  issuing  a 
warrant  under  section  4,  are  not  embraced  within  section  26 ;  the 
warrant  may  therefore  issue  where  it  seems  to  be  intended  as  a 
mere  civil  remedy  to  compel  payment  of  a  debt.  By  section  10, 
the  person  arrested  shall  not  be  committed  to  jail,  if  he  shall  com- 
ply with  either  of  five  alternatives  there  mentioned,  all  of  whicli 
relate  to  payment  of,  or  giving  security  for  the  debt,  on  account  of 
which  he  has  been  arrested.  The  process,  however,  is  in  the  form 
of  criminal  process.  It  assumes  that  the  people  have  cause  ot 
complaint,  and  proceeds  on  the  ground  of  a  fraud  either  intended 
or  committed.  The  defendant,  when  arrested  is  to  be  treated  like 
a  person  arrested  on  criminal  process;  and  in  section  11,  it  is 
declared  that  when  committed,  he  "shall  remain  in  custody  in  the 
same  manner  as  other  prisoners  on  criminal  process,"  &c.  The 
word  other,  as  here  used,  seems  to  express  the  sense  of  the  legisla- 
ture, that  the  person  so  imprisoned  is  imprisoned  on  criminal  pro- 
cess. If  the  charge  upon  which  the  attempt  was  made  to  arrest 
30 
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tlie  defendant  below,  was  that  of  removing  or  disposing  of  his 
property  with  intent  to  defraud  his  creditors,  then  the  process  was 
clearly  criminal  in  all  respects ;  if  the  charge  was  an  intent  only 
to  commit  a  fraud,  or  that  a  fraud  was  committed  in  originally 
contracting  the  debt,  the  defendant  could  not  be  punished  crimi- 
nally upon  any  proceeding  founded  upon  that  process.  But  as  the 
proceeding  is  in  the  name  of  the  people — as  the  defendant,  when 
arrested,  is  to  be  treated  as  a  criminal  offender — and  as  the  elev- 
enth section  considers  him  a  prisoner  on  criminal  process,  in  my 
opinion  the  process  should  be  so  considered.  To  sustain  the 
attachment  it  should  have  appeared  affirmatively  that  the  process 
was  a  civil  process.  If  I  am  right  in  this,  then  the  common  pleas 
decided  correctly,  and  their  judgment  should  be  affirmed. 


NEW  YORK  COMMON  PLEAS. 

Michael  Cooney  v.  Howaed  Whitfield. 

(4:1  How.,  6.     Bedded  1871.) 

It  is  not  necessary  that  the  facts  stated  in  tlie  atfldavit  for  an  attachment  should 
be  decisive  of  a  design  on  the  part  of  the  debtor  to  assign  or  dispose  of  his 
property  with  the  intent  to  defraud  his  creditors.  It  is  sufficient  if  thej' legally 
aim  or  tend,  to  sustain  that  averment. 

This  is  an  appeal  from  a  judgment  rendered  by  a  justice  of  the 
eighth  district  court  of  the  city  of  New  York,  vacating  an  attach- 
ment under  the  act  of  1831,  with  costs. 

Da/oid  McAdam,  for  plaintiff,  appellant. 

H.  D.  Lepaugh,  for  defendant,  respondent. 

LoEW,  J. — I  think  the  justice  erred  in  vacating  the  attachment. 
The  affidavits  upon  which  he  allowed  the  same,  showed  that  the 
defendant  was  indebted  to  the  plaintiff  in  a  specified  sum,  over 
all  payments  and  set-offs,  for  money  loaned  and  work  done ;  that 
the  defendant,  had  a  short  time  before  purchased  his  stock  of  goods 
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amounting  to  about  $1,000,  mainly  on  credit ;  that  he  was  rapidly 
selling  the  same  off  at  about  cost ;  that  he  had  no  other  property  ; 
that  he  borrowed  money  of  several  parties,  whose  names  were 
given,  and  while  refusing  to  repay  it,  he  was  endeavoring  to  bor- 
row more ;  that  he  was  indebted  to  numerous  persons  who  were 
named,  and  whom  he  refused  to  pay ;  and  that  although  he  had 
money  constantly  coming  in,  he  retained  the  same,  and  neglected 
and  refused  to  pay  his  men,  but  kept  putting  them  off  from  time 
to  time,  under  various  pretexts. 

It  further  appeared  that  when  the  plaintiff  requested  the  defend- 
ant to  pay  him,  the  latter  held  up  a  handful  of  bills  and  told  the 
former  not  to  ask  him  for  money,  as  he  did  not  owe  him  one  cent, 
and  at  another  time  he  said  that  he  would  never  pay  him,  and 
speaking  about  failing,  he  remarked,  that  he  would  not  fail  for  a 
few  hundred  dollars ;  but  when  he  did  so,  he  would  fail  heavy,  as 
he  intended  to  make  something. 

It  seems  to  me,  that  all  these  facts  and  circumstances  taken 
together,  furnished  while  uncontroverted,  sufficient  evidence  upon 
the  point  of  the  defendant's  fraudulent  intent,  respecting  the  dis- 
position of  his  property,  to  uphold  the  attachment. 

It  is  not  necessary  that  the  facts  stated  in  the  affidavit  should  be 
decisive  of  a  design  on  the  part  of  the  debtor  to  assign  or  dispose 
of  his  property*with  the  intent  to  defraud  his  creditors. 

It  is  sufficient,  if  they  legally  aim,  or  tend,  to  sustain  that  aver- 
ment. {Taloott  V.  liosenberg,  8  Abb.,  N.  iS.,  287,  and  the  cases 
there  cited.) 

The  judgment  of  the  court  below  should  be  reversed.  Mdbinson 
and  J.  F.  Daly  JJ.,  concurred. 
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>  SUPEEME  COURT. 

ISTeae  v.  a.  M.  &  L.  Van  Alstyne. 

(14  Wend.,  230.     Decided  1835.) 

It  is  competent  for  a  justice  to  amend  an  attachment  issued  by  him,  by  inserting 
after  the  return  of  the  process  the  amount  of  the  debt  sworn  to  by  the  appli- 
cant. 

Eeeoe  from  the  Madison  common  pleas.  ISTear  commenced  a 
suit  by  attachment  against  the  defendants.  On  the  return  day  of 
the  process,  the  defendants  appeared  and  objected  that  the  atnount 
of  the  debt  sworn  to  iy  the  applicant  was  not  stated  in  the  attach- 
ment, 2  JR.  S.  230,  §  30,  and  prayed  tliat  the  suit  abate.  The  jus- 
tice, instead  of  granting  the  motion,  amended  the  process  by  insert- 
ing the  viov^?, fifty  dollars  as  the  sum  sworn  to,  and  proceeded  to 
hear  the  proofs  of  the  plaintiff  (the  defendant  refusing  to  appear), 
and  rendered  judgment  in  favor  of  the  plaintiif.  The  common 
pleas  of  Madison,  on  certiorari,  reversed  the  justice's  judgment. 
The  plaintiff  sued  out  a  writ  of  error. 

S.  Ghapmom,  for  plaintiff  in  error. 

J.  Benedict,  for  defendant  in  error. 

By  the  Court,  Savage,  Oh.  J.  By  the  construction  given  by 
this  court,  in  Brace  v.  Benson,  10  Wend.,  214,  to  the  revised 
statutes,  2  H.  S.  424,  5,  and  225,  it  was  held  that  justices  have  the 
power  of  amendment,  in  the  same  manner  as  courts  of  record 
before  judgment.  The  amendment  made  by  the  justice  was  clearly 
such  an  one  as  it  became  his  right  and  duty  to  make.  The  pro- 
vision requiring  process  to  be  filled  up  before  issuing,  2  R.  S.  26Y, 
§  233,  was  intended  to  guard  against  the  abuse  which  at  one  time 
was  but  too  common.  Justices  put  blank  process  into  the  hands 
of  constables  and  others,  to  be  filled  up  by  them  as  they  saw  fit,  in 
the  same  manner  as  attorneys  in  courts  of  record  issue  process.  To 
such  cases  the  statute  is  applicable,  but  does  not  interfere  with  the 
power  of  amendment  in  clerical  mistakes,  in  process  issued  pro- 
perly by  the  justice  himself 

The  common  pleas  erred,  and  the  judgment  must  be  reversed. 

Judgment  reversed. 
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SUPREME  COUET. 

Eeed  v.  Drake. 
(Y  Wend.,  345.     Decided  1831.) 

Where  an  obligor  signs  his  name  and  affixes  his  seal  in  the  space  between  the  penal 
part  of  the  bond  and  the  condition  thereof,  the  condition  is  as  much  a  part  of 
the  instrument  as  if  the  signature  was  at  the  foot  of  it. 

D.  B.  Shepherd,  for  plaintiff  in  error. 

D.  M.  Frye,  for  defendant  in  error. 

By  the  Court,  Nelson,  J.  The  bond  offered  in  evidence  by  the 
plaintiff"  was  signed  and  sealed  before  the  condition,  immediately 
after  the  penal  part  of  the  bond,  and  the  reading  of  the  condition 
was  objected  to  as  being  no  part  of  the  bond.  In  the  stage  of  the 
trial  when  the  objection  was  made,  the  proof  of  the  condition  was 
immaterial,  and  if  the  objection  was  sound,  the  evidence  was  com- 
plete to  support  the  declaration  ;  but  if  the  condition  was  material, 
the  proof  of  its  execution  and  delivery  was  sufficient.  The  sub- 
scribing witness  swore  that  mutual  bonds,  of  which  this  was  one, 
were  executed  and  delivered  by  the  parties,  in  pursuance  of  an 
agreement  to  submit  to  arbitrators  certain  matters  in  difference. 
The  condition  to  each  bond  was  to  abide  by  the  award  to  be  made 
by  them,  and  that  the  condition  was  written  and  read  as  a  part  of 
the  instrument  at  the  time  of  the  execution  and  delivery.  The 
condition  was  as  much  a  part  of  the  instrument  as  if  the  signature 
had  been  at  the  foot  of  it.  The  objection  that  there  was  a  variance 
between  the  declaration  and  bond,  as  the  condition  was  not  set 
out,  is  obviously  too  untenable  to  require  notice. 

When  the  plaintiff  rested,  the  defendant's  counsel  moved  for  a 
nonsuit,  on  the  ground  that,  as  there  was  a  condition  to  the  bond  for 
the  performance  of  covenants,  the  plaintiff  was  bound  to  assign 
breaches  before  any  damages  could  be  assessed  by  the  jury.  It  is 
true  that  the  jury  could  not  assess  damages  upon  a  breach  not 
assigned  according  to  the  requirements  of  the  statute,  still,  as  the 
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execution  of  the  bond  was  proved,  the  plaintiff  would  be  entitled 
to  nominal  damages,  and  the  court  was  therefore  right  in  refusing 
to  nonsuit  him.     Hodges  v.  Suffett,  2  Johns.  Oas.  407. 


SUPREME  COURT. 


John  Coneoy  and  othees  v.  The  National  Peotection  Inscteance 

Company. 

(10  How.,  403.     Decided  1855.) 

A  corporation  must  be  deemed  to  have  a  reaidence,  and  its  place  of  business  is  its 
place  of  residence. 

A.  Pond,  for  the  motion. 
Mr.  Beardsley,  opposed. 

BocKEs,  Justice.  ****** 

*  *  *  The  important  question  on  this  motion 

is,  whether  a  corporation  can  be  deemed  to  have  a  residence.  In 
law  they  are  regarded  as  persons,  and  are  treated  for  many  pur- 
poses as  citizens  and  inhabitants.  {Louisville  cS;  H.  Co.  v.  Letson, 
2  Ho^o.,  497 ;  The  People  v.  The  Utica  Tns.  Co.,  15  John.,  358, 382 ; 
Ontario  Banh  v.  Bunnell,  10  Wend.,  186;  Sherwood  v.  Sar.  <& 
Wash.  B.  Co.,  15  Barb.,  S.  C.  B.,  650.)  Corporations  must  be 
deemed  to  be  persons,  in  order  to  secure  an  equal  distribution  of 
the  burdens  of  government,  from  which  they,  in  common  with 
individuals,  receive  advantages. 

The  same  necessity  demands  that  they  should  be  deemed  to  have 
a  residence.  It  has  been  decided  that  a  foreign  railway  company 
may  be  compelled  to  give  security  for  costs,  as  an  absent  or  non- 
resident plaintiff.  {Limerick  &  Waterford  Bailroad  Co.  v. 
Fraser,  4  Bing.,  394 ;  Edinghurgh  c6  Leith  Bailroad 
Co.  V.  Dawson,  3  Jurist,  55 ;  Bilkenny  Bailroad  Co.  v. 
Fielding,  2  Fng.  Law  &  Eg.  B.  388.)     In  the  Bank  of  the  TJ, 
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States  V.  IfKenzie  (2  BroGkenlorough,  395),  it  was  held  that  the 
corporation  had  a  residence,  and  located  it  at  Richmond ;  and  in 
Louisville  &  B.  Co.  v.  Letson  (2  How.,  U.  8.  Rep.,  497),  it  was 
decided  that  the  Company  was  a  citizen  of  the  State  which  created 
it ;  and  in  Cromwell  v.  Charleston  Ins.  Co.  (2  Eiohardson,  512), 
the  court  held  the  corporation  to  be  within  the  operation  of  a  sta- 
tute giving  jurisdiction  to  the  city  o'vev  persons  residing  within  its 
territorial  limits.  {See  also  The  People  v.  The  Trustees  of  Geneva 
College,  5  Wend.,  211.)  These  authorities  proceed,  too,  on  the 
ground  that  the  place  of  business  of  a  corporation  is  its  residence. 
In  Glazie  v.  S.  C.  Railroad  Go.  (1  Strobhart,  70),  the  court  remark, 
that  the  residence  of  a  company  is  most  obviously  where  it  is 
actively  present  in  the  operations  of  its  enterprise.  Allen  v.  The 
Pacific  Ins.  Go.  (21  PicTc.,  257),  is  not  an  authority  in  the  ques- 
tions under  discussion.  In  that  case  the  plaintiff  was  a  non-resi- 
dent, and  by  the  law  of  that  State  (Mass.)  a  plaintiff  living  out  of 
the  State  might  bring  his  action  in  any  county.  His  non-resi- 
dence gave  him  the  right  to  select  the  place  of  trial.  But  by  §  125 
of  the  Code,  the  proper  county  for  the  trial  of  this  action  is  that 
in  which  the  parties,  or  some  one  of  them,  reside  at  the  commence- 
ment thereof. 

The  plaintiffs  were  non-residents  of  the  State — hence  the  deci- 
sion of  this  motion  depends  upon  the  question  in  regard  to  the 
defendant's  residence ;  and  the  conclusion  arrived  at  is,  that  a  cor- 
poration must  be  deemed  to  have  a  residence,  and  that  its  place  ot 
business  is  its  place  of  residence. 

It  has  been  adjudged,  upon  principles  of  justice  and  equity,  that 
corporations  were,  in  law,  to  be  regarded  as  persons,  citizens,  and 
inhabitants.  The  same  considerations  demand  that  their  place  ot 
business  should  be  deemed  their  place  of  residence.  Then  their 
rights,  privileges,  duties,  and  obligations  will  closely  approximate 
to  those  of  natural  persons,  and  many  perplexities  in  the  adminis- 
tration of  justice  will  be  obviated. 

The  motion  must  be  granted. 
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SUPREME  COUET. 

Haight  v.  Tuenee. 

(2  John.,  370.     Decided  1807.) 

An  affidavit  on  which  a  motion  is  founded  for  a  mandamus  to  a  court  of  common 
pleas,  must  not  be  entitled.         ******** 
********* 

Fisk,  in  behalf  of  the  defendant,  moved  for  a  mandamus  to  be 
directed  to  the  judges  of  the  court  of  common  pleas  of  the  county 
of  Orange,  commanding  them  to  give  judgment  in  this  cause,  then 
pending  before  them.  He  offered  affidavits  of  the  facts  on  which 
liis  motion  was  founded,  and  which  were  entitled  Ruben  Turner 
adsm.  James  Haight. 

J.  Hamilton,  for  the  plaintiff,  objected  to  the  reading  of  the 
affidavits,  because  they  were  wrongly  entitled. 

The  Court  said,  that  Fisk  might  read  the  affidavits,  and  they 
would  afterwards  consider  the  formal  objection. 


Per  Curiam.  It  is  a  settled  rule  of  practice  in  the  English 
courts,  that  on  a  motion  for  an  information,  or  in  an  affidavit  to 
hold  to  bail,  the  affidavit  must  not  be  entitled,  and  if  it  be  entitled, 
it  cannot  be  read.  The  reason  assigned  is,  that  there  is,  at  the  time, 
no  cause  pending  in  the  court,  and  an  indictment  for  perjury,  in 
making  such  an  affidavit,  must  fail,  as  it  could  not  be  shown  that 
such  a  cause  existed  in  the  court  in  which  the  affidavit  was  made. 
The  present  case  comes  within  the  reason  of  the  English  rule.  The 
cases  of  Brooke  v.  Ewer,  and  Bayley  v.  Broome,  cited  from  Strange, 
prove  nothing  on  this  point,  as  the  reporter  might  have  taken  the 
title  of  the  cause  elsewhere.  The  affidavits,  therefore,  cannot  be 
received.  But  on  the  merits,  the  court  would  have  sustained  the 
motion.  The  alleged  ground  of  irregularity  was  a  mere  pretext, 
and  if  it  were  allowed  to  prevail,  the  courts  of  common  pleas  might 
grant  new  trials  in  every  case,  and  the  provisions  of  the  statute  be 
thereby  defeated.  The  verdict  below  was  set  aside  as  being  against 
evidence.     The  writ  of  mandamus  is  the  proper  remedy  in  this 
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case.    {Strange,  113.  392.)    But  as  the  affidavits  ought  not  to  have 
been  entitled,  they  caanot  be  received,  and  the  motion  must,  there- 
fore, be  denied. 
Rule  refused. 


SUPEEME  COUET. 

Case  v.  Shepheed. 

(2  Johns.  Cases,  26.      Decided  1800.) 

Where  a  justice,  after  a  certiorari  from  this  court  was  delivered  to  him,  pro- 
ceeded to  try  the  issue  of  traverse  on  an  indictment  under  tlie  act  to  prevent 
forcible  entries  and  detainers,  and  the  defendant  being  found  guilty,  the  writ 
of  restitution  was  issued,  and  the  defendant  turned  out  of  possession,  it  was 
held,  that  the  proceedings  of  the  justice,  after  the  certiorari,  were  coram  non 
judiee,  and  void,  and  that  the  justice  was  liable  to  an  action  of  trespass. 
********** 

This  was  an  action  of  trespass  quare  clausum  f regit,  for  tread- 
ing down  the  plaintiff's  grass,  and  cutting  and  carrying  away 
wheat,  rye,  oats,  &c.  from  his  close,  &c.  Plea  not  guilty.  The 
cause  was  tried,  at  the  Eensselaer  circuit,  before  Mr.  Justice  Ben- 
son. 

The  defendant  was  a  justice  of  the  peace  ;  and  in  July,  1797,  the 
plaintiff  was  indicted  before  him  under  the  act  to  prevent  forcible 
entries  and  detainers.  The  plaintiff  pleaded  to  the  indictment,  but 
before  trial  of  the  traverse,  he  obtained  a  certiorariirom  this  court, 
to  remove  all  the  proceedings,  which  he  delivered  to  the  defend- 
ant, who,  notwithstanding,  proceeded  to  try  the  issue,  on  which  the 
present  plaintiff  was  found  guilty.  The  defendant,  thereupon, 
issued  a  warrant  of  restitution,  in  the  usual  form,  to  the  sheriff  of 
the  county,  by  virtue  of  which  the  plaintiff  was  turned  out,  and 
one  Bull  put  into  possession  of  the  premises. 

The  plaintiff  offered  to  prove  that,  at  the  time  Bull  was  put  into 
possession,  there  were  crops  of  wheat  and  rye,  growing  on  the 
premises,  which  were  reaped  by  him  and  converted  to  his  own  use. 
The  defendant  objected  to  this  testimony,  but  the  objection  was 
overruled  by  the  judge,  and  the  evidence  admitted.     The  plain- 
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tiflf  proved  that  Bull  reaped  about  200  bushels  of  rye,  and  400 
bushels  of  wheat,  and  the  jury,  thereupon,  found  a  verdict  for  the 
plaintiiF  for  265  dollars  damages. 

A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new  trial. 

Emott,  for  the  plaintiff. 
Woodworth,  for  the  defendant. 

Per  Curiam.  There  can  be  no  doubt  that  the  delivery  of  the 
certiorari  to  the  justice,  superseded  his  powers,  and  rendered  all 
subsequent  proceedings  before  him  coram  non  judice,  and  void,  {a) 
(Cro.  Car.  261 ;  1  8alk.  352.)  The  act  requiring  bail  in  certain 
cases  (11  Sess.  c.  2,  s.  4),  upon  certioraris,  does  not  apply  to  the 
case  of  an  indictment  before  a  justice,  under  the  statute  of  forcible 
entry  and  detainer;  for  it  is  not  a  judgment  or  order  within  the 
meaning  of  the  act. 

As  the  magistrate  holds  a  court  of  a  special  and  limited  juris- 
diction, and  proceeded  after  his  power  was  taken  away  by  the 
certiorari,  he  became  a  trespasser,  and  is  liable  as  such,  (b)  {Corny. 

(a)  It  is  clearly  settled,  that  when  a  certiorari  is  receiTed  by  the  court  below, 
it  operates  as  a  supersedeas,  and  all  subsequent  proceedings  on  the  record  are 
erroneous.  Bac.  Abr.  tit.  Certiorari,  G.  Com.  Dig.  Certiorari,  E.  Cross  «.  Smith, 
13  Mod.  643.  Beg.  v.  Nash,  2  Ld.  Raym.  989.  See  the  opinion  of  Savage,  Ch.  J.  in 
Patchin  v.  Mayor,  &c.  of  BrooUyn,  13  Wend.,  664,  665,  666.  Payfer  v.  BisseU,  8 
HUl,  239.  Gardner  ».  Murray,  4  Yeates,  560.  Kingsland  D.  Gould,  1  Halst.  161. 
Mail's  «.  Sparks,  2  Southard,  513.  Though  where  an  execution  is  in  process  of 
being  executed,  it  is  not  superseded  by  the  allowance  and  delivery  of  the  certio- 
rari. Begina  i>.  Nash,  cited  supra.  Meriton  v.  Stevens,  Will.  271.  Blanchard  v. 
Myers,  9  Johns.  B.  66.  Payfer  v.  BisseU,  cited  supra.  See  also  Wilson  v.  Williams, 
18  Wend. ,  581 ;  also  1  Goioen,  21.  It  has  been  held,  however,  in  Pennsylvania, 
that  a  certiorari  to  remove  the  proceedings  of  justices  under  the  landlord  and 
tenant  law  of  that  state,  is  not  a  supersedeas  to  an  execution.  Anon.,  4  DaZla^, 
214.     Stewart  v.  Martin,  1  Yeates,  49. 

(5)  Where  a  court  has  jurisdiction  of  the  cause,  Le  case  del  Marshalsea,  10  Co. 
76,  a.,  and  proceeds  inverso  ordine,  or  erroneously,  an  action  does  not  lie  against 
the  court,  the  party  who  sues,  or  the  officer  or  minister  of  the  court  who  executes 
the  precept  or  process.  Easton  v.  Calendar,  11  Wend.,  91.  Hurst  v.  Wickwire,  10 
id.  102.  Horton  o.  Auchmoody,  7  id.  200.  Curry  v.  Pringle,  11  John^.  B.  444. 
Smith  V.  Shaw,  12  id.  257.  Yates  v.  Lansing,  5  id.  382;  9  id.  395.  Beynolds  v. 
Cock,  8  Gaines'  B.  267.  Moor  v.  Ames,  id.  170.  Beynolds  v.  Church,  id.  274.  Rey- 
nolds v.  Onis,  7  Cowen,  269.  Cunningham  v.  Bucklin,  8  id.  178.  Van  Sternbergh 
■».  Kortz,  cited  infra.    Bigelow  v.  Stearns,  19  Johns.  B.  8.     Galeb  v.  Cooper,  15  id. 
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Hep.  81.  2  Black.  Rep.  1145,  1035.  1  Burr.  596,  602.  8  Co. 
114,  121.  Str.  YIO,  993.  Cowp.  640,  647.  1  Lord  Raym.  454, 
468,  470.) 

*  *  *  *  *  *  * 

New  trial  granted. 

153.  Butler  v.  Potter,  17  id.  145.  Voshurg  v.  Welch,  11  id.  175,  177.  SiepJi.  N.  P., 
Sharswood'sed.  3019.  Brodie  t>.  Butledt/e,  2  Bay,  69.  Ambler  i).  Church,  1  Boot,  311. 
P7ie?ps  «.  -Sa;,  1  Bay,  315.  FoMrafir  «.  Herbert,  2  N.  &  HP  Cord,  368.  JJee(?  v.  Hood, 
id.  168.  .E'iy  V.  Thompson,  3  Marsh,  B.  76.  ij.'«fo  ».  ifoor«,  1  South.  74.  5c«  TVocy 
«.  Williams,  3  Oo?ira.  i?.  113.  Evans  v.  Poster,  1  iV!  Hamp.  B.  374.  <S««  afeo  3  Bay,  1. 
Harper,  66.  iJoss  ».  Bittenhouse,  2  Dallas,  160.  1  Teates,  443.  But  if  the  court 
have  not  jurisdiction  of  the  cause,  the  whole  proceeding  being  coram  non  judice, 
an  action  will  lie  against  them.  Nicols  v.  Walker,  Gro^  Car.  395.  Hill  v.  Bateman, 
Str.  711.  SJiergold  1].  Holloway,  id.  1102.  PerJdn  v.  Proctor,  3  WiU.  384.  Brown 
V.  Compton,  8  T.  iJ.  534.  Wickes  v.  Oavlk,  5  ifor.  &  J.  43.  Griffith  v.  Vrazier,  8 
Cranch,  9.  Den  ».  Harnden,  Paine,  55.  Hence  where  one  of  the  bail  had  been 
arrested  by  process  out  of  the  Marshal  {Le  case  del  Marshalsea,  cited  supra.),  for 
the  purpose  of  satisfying  a  judgment  obtained  against  a  principal,  in  a  cause  of 
which  the  Marshalsea  court  had  no  jurisdiction,  it  was  holden  that  an  action  for 
false  imprisonment  would  lie  against  the  parly  who  sued,  the  marshal  who 
directed  the  execution  of  the  process,  and  the  officer  who  executed  the  same.  If, 
therefore,  a  magistrate  commit  a  party  where  he  has  no  jurisdiction,  he  is  liable 
to  an  action  of  trespass.     Case  v.  Mountain,  1  M.  &  6.  237. 

Public  policy  demands  that  courts  of  inferior  jurisdiction  should  be  strictly 
estrained  within  the  limits  of  their  jurisdiction,  and  the  law  accords  with  this 
principle.  It  must,  therefore,  appear  on  the  face  of  their  proceedings  that  they 
acted  within  their  limits,  or  such  proceedings  are  coram  non  judice  and  void. 
The  rule  for  jurisdiction  is  that  nothing  shall  be  intended  to  be  out  of  the  juris- 
diction of  a  superior  court,  but  that  which  specially  appears  to  be  so ;  and,  on 
the  contrary,  nothing  shall  be  intended  to  be  within  the  jurisdiction  of  an  inferior 
court,  but  that  which  is  so  expressly  alleged.  Peacock  d.  Bell,  1  Snund.  73.  Per 
Cowen,  J.  in  Hart  v.  Seixas,  21  Wend.,  40,  46,  et  seq.  Per  Bronson,  J.  in  Bloom  v. 
Burdick,  1  Hill,  130,  139.  Foot  v.  Stevens,  17  Wend.,  483.  Kemp  v.  Kennedy,  5 
Cranch,  173.  Pet.  O.  O.  B.  36.  Albee  v.  Ward,  8  Mass.  B.  86.  Walbridge  v.  Hall, 
3  Verm.  B.  114.  Smith  v.  Bice,  11  Mass.  B.  513.  Williams  v.  Blunt,  3  Mass.  B. 
313.  Turner  v.  Bank  of  America,  4  Ballad,  11.  Hunt  v.  Hapgood,  4  Mass.  B.  122. 
Clapp  V.  Beardsley,  1  Aik.  168.  Martin  ®.  McEinney,  Pr.  Bee.  380.  Hall  «.  Howd, 
10  Conn.  B.  514.  Hendrick  «.  Cleveland,  3  Vei-m.  B.  339.  Powers  v.  People,  4  Johns. 
S.  392.  Hamilton  v.  Burum,  3  Yerg.  355.  Latham  v.  Edgerton,  9  Cowen,  337. 
Stockett ».  Nicholson,  Walker,  75.  Wooster  v.  Parsons,  Kirby.  37.  Wickes  ®.  Caulk, 
5  Har.  &  J.  36.  McKenzie  v.  Ramsey,  1  Bailey,  459.  Harvey  v.  Huggins,  3  Bailey, 
367.  See  3  Overt.  315.  Den  v.  Turner,  9  Wheat.  541.  Hill  v.  Pride,  4  CaU.  107. 
In  the  case  of  Miller  v.  Scare  et  al.  3  Wm.  Black.  1141,  1145,  De  Grey,  Ch,  J. 
observes  : — "  In  courts  of  special  and  limited  jurisdiction,  having  power  to  hear 
and  determine,  a  distinction  must  be  made.  While  acting  within  the  line  of  their 
authority,  they  are  protected  as  to  errors  in  judgment ;  otherwise  they  are  not 
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protected.  So  in  Dr.  Bonham's  case,  false  imprisonment  lay,  because  they  had 
exceeded  their  authority.  In  Dr.  Groenvelt's  it  did  not  lie,  because  they  were 
within  Iheir  jurisdiction.  In  Dr.  Bouchier's  case,  and  the  case  of  Terry  &  Hunt- 
ingdon iii  Hardres  [p.  480;  cited  13  Mod.  393],  it  lay  because  of  the  excess 
of  jurisdiction.  Thus  much  of  courts.  The  case  is  stronger,  when  applied  to 
single  magistrates,  having  or  not  having  jurisdiction.  [See  this  subject  fully 
discussed  in  Perkin  1>.  Proctor,  3  Wils.  384.  See  also  Brittain  v.  Kinnaird,  1  Brod. 
&  B.  438;  4  B.  Mo.  50,  and  cases  there  referred  to.  MUwardv.  Caffin,  3  Wm.  Bl. 
1330.]  In  all  cases  where  protection  is  given  to  the  judge  giving  an  erroneous 
judgment,  he  must  be  acting  a.?  judge.  The  protection,  in  regard  to  the  superior 
courts,  is  absolute  and  univei'sal;  with  respect  to  the  inferior  it  is  only  while  they 
act  within  their  jurisdiction."  See  Dr.  Bouchier's  case,  considered  by  Spencer,  J. 
in  Van.  Steriibergli  i:  Koriz,  10  Johns.  E.  167,  170.  Where,  therefore,  no  jurisdic- 
tion to  do  a  particular  act  is  shown  by  an  inferior  tribunal,  the  officer  doing  it  is 
subject  to  an  action,  if  it  result  in  an  injury  to  the  property  or  person  of  any 
one.  Adldns  v.  Brewer,  3  Cowen,  306.  If  void  process  be  issued,  even  though  no 
malice  enter  into  the  act,  trespass  will  lie,  not  only  against  the  plaintiflF,  but 
also  against  the  magistrate.  Id.  Per  Jackson,  J.  in  Harden  v.  Shed,  11  Mms. 
R.  500.  Smith  v.  Bice,  id.  507.  Sedgewick,  J.  in  Albee  v.  Ward,  8  id.  79.  Van 
Sternbergh  i>.  Kortz,  ut  supra.  Kennedy  ■».  Terrill,  Hardin,  490.  See  Prince  v. 
Thomas,  11  Gonn.  R.  473.  As  whore  a  justice  (in  Massachusetts)  issued  an  execu- 
tion, within  two  or  three  hours  after  judgment  was  entered  up,  though  by  the 
statutes  of  1788,  c.  58,  ^  1,  and  1784,  c.  28,  §  15,  it  was  provided  that  the  execu- 
tion should  not  issue  in  any  case  until  after  the  expiration  of  twenty-four  hours 
after  the  entering  up  of  judgment,  Briggs  v.  Wardwell,  10  Mass.  R.  356;  or  awar- 
rant  against  the  plaintiff  as  the  father  of  a  bastard  child,  though  no  complaint 
had  been  made  to  authorize  it,  Poulk  v.  Slocmn,  3  Blackf.  421 ;  or  an  execution 
for  costs  under  which  the  plaintiff's  horse  was  sold,  without  jurisdiction.  Bsm- 
iert  V.  Kelly,  Harper,  65.  See  the  judgment  of  Marcy,  J.  in  Savacool  ■».  Boughton, 
5  Wend.  170.  Also  Borden  v.  Fitch,  15  Johns.  R.  121.  Prigg  ».  Adams,  3  Salk. 
674.  Griffin  v.  Mitchell,  3  Gowen,  548.  Also  the  judgment  of  Nelson  J.  in  Boston 
«.  Gallendar,  11  Wend.,  90, 
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SUPEEME  COURT. 

ROGEES  V.  MULLINEE  &  MoOEES. 

(6  Wend.,  597.     Decided  1831.) 

A  justice  of  the  peace  is  not  liable  in  an  action  lor  false  imprisonment  for  issuing 
a  warrant  loitliout  oath  against  a  freeholder,  where  it  is  not  shown  that  he  acted 
Toala  fide. 

This  was  an  action  for  false  imprisonment,  tried  at  the  Orange 
circuit  in  April,  1829,  before  the  Hon.  James  Emoth,  then  one  of 
the  circuit  judges.  The  declaration  was  in  the  usual  form,  and  the 
defendants  severed  in  their  defence. 

The  plaintiff  was  arrested  on  a  warrant,  issued  under  the  ffty 
dollar  act,  by  Moores  as  a  justice  of  the  peace,  at  the  suit  of  Mul- 
liner.  Ifo  summons  had  been  previonsly  issued,  nor  was  the  war- 
rant issued  on  an  oath  that  the  defendant  was  about  to  depart  from 
the  county,  or  that  the  plaintiif  would  be  in  danger  of  losing  his 
debt,  unless  the  process  against  the  defendant  was  by  warrant. 
The  plaintiff  here  (the  defendant  below),  on  being  brought  before 
the  justice,  inquired  whether  the  warrant  had  been  issued  .on  oath  ; 
and  on  being  told  that  it  was  not  so  issued,  he  informed  the  justice 
that  he  was  a  freeholder,  objected  to  the  regularity  of  the  proceed- 
ings, and  claimed  to  be  discharged.  The  justice  immediately  dis- 
charged him.  The  plaintiff  in  the  proceeding,  on  the  day  before 
the  constable  received  the  process,  told  him  that  he  intended  to 
take  out  a  warrant,  and  made  the  necessary  arrangements  for  the 
constable  to  receive  it.  On  the  trial  of  the  cause  at  the  circuit, 
the  plaintiff  in  this  suit  proved  that  he  was  a  freeholder  of  the 
county  where  he  was  arrested,  for  some  time  previous  to  his  arrest 
on  the  warant.  The  jury,  under  the  charge  of  the  judge,  found  a 
verdict  against  ioth  defendants,  and  the  counsel  for  the  parties 
entered  into  a  stipulation  that  if  this  court  should  be  of  opinion 
that  the  defendants,  ov  either  of  them,  were  not  liable  to  the  action 
of  false  imprisonment,  the  verdict  should  be  amended  accordingly  ; 
otherwise  judgment  be  entered  against  the  defendants. 

J.  W.  Brown,  for  the  plaintiff. 

D.  Ruggles,  for  the  defendants. 
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By  the  Court,  Savage,  Ch.  J.  It  is  conceded  that  the  defend- 
ant, MuUiner,  is  liable  in  this  action,  but  it  is  contended  that  the 
justice  is  not ;  and  whether  he  is  or  not  is  the  question.  When  the 
case  of  Percival  v.  Jones,  2  Johns.  C.  49,  came  before  this  court, 
it  was  laid  down  as  a  general  proposition,  that  "  In  courts  of  special 
and  limited  jurisdiction,  the  rule  is  strict  that  the  party  becomes  a 
trespasser  who  extends  the  power  of  the  court  to  a  case  in  which 
it  cannot  lawfully  be  extended."  Several  cases  are  referred  to  in 
support  of  the  doctrine,  which  is  undoubtedly  correct.  The  diffi- 
culty in  its  application  in  this  case  is,  to  ascertain  who  is  the  party 
who  undertakes  to  extend  the  power  of  the  court.  In  another  part 
of  the  opinion  of  the  court  in  the  case  of  Percival  v.  Jones,  the 
court  say:  "Mere  ministerial  officers,  who,  as  such,  issue  or  exe- 
cute process,  cannot,  nor  ought  to  be  responsible,  as  long  as  the 
court  from  which  it  issues  has  general  jurisdiction  to  award  such 
process.  But  the  party  who  sues  out  the  process,  does  it  at  his 
peril,  and  he  is  responsible." 

The  Marshalsea  case,  10  Oo.  76,  77,  contains  this  doctrine  in 
relation  to  the  liability  of  those  who  extend  the  jurisdiction  of 
inferior  tribunals :  That  where  the  subject  matter  of  a  suit  is  not 
within  t'he  jurisdiction  of  the  court  applied  to  for  redress,  every- 
thing done  is  absolutely  void,  and  the  officer  executing  the  process 
is  a  trespasser.  But  where  the  subject  matter  is  within  the  juris- 
diction of  the  court,  but  the  want  of  jurisdiction  is  as  to  the  person 
or  place,  unless  the  want  of  jurisdiction  appears  on  the  face  of  the 
process,  the  officer  who  executes  it  is  not  a  trespasser.  2  Esp.  N.  P. 
390,  1.  So  in  20  Vin.  Abr.  480,  Tresjpass,  C.  a.pl.  19, 20,  if  an  officer 
intermeddles  in,  or  does  nothing  but  what  belongs  to  his  office,  he 
is  not  liable  for  precedent  tortious  acts.  If  an  action  be  brought 
in  an  inferior  court,  for  a  matter  which  does  not  arise  within  its 
jurisdiction,  and  the  defendant  be  arrested  thereupon,  yet  no  action 
will  lie  against  the  officer  who  arrested  him,  though  it  will  against 
the  plaintiff;  and  the  case  of  Hudson  v.  Cook,  Skin.  131,  is 
referred  to,  and  supports  the  doctrine  as  stated  by  Viner. 

The  case  of  IliU  v.  Bateman  et  al.,  1  Sir.  710,  was  brought 
against  a  justice  and  constable.  Bateman  had  convicted  the  plain- 
tiff for  destroying  game,  and  had  imprisoned  him,  though  the 
plaintiff  had  goods  sufficient  to  have  paid  the  penalty,  and  which 
might  have  been  distrained.     Lord  Raymond,  chief  justice,  held 
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that  the  action  would  lie  against  the  justice,  but  not  the  constable, 
because  the  warrant  was  in  a  matter  within  the  jurisdiction  of  the 
justice;  but  if  a  justice  of  the  peace  makes  a  warrant  in  a  case 
which  is  plainly  out  of  his  jurisdiction,  such  warrant  is  no  justi- 
fication to  a  constable.     Tlie  justice  was  held  responsible,  because 
it  was  his  duty  first  to  have  distrained  the  goods  of  the  person 
convicted,  as  I  infer  from  the  report.     It  does  not  interfere  with 
the  principle  of  Percival  v.  Jones.     There  must  be  a  jurisdiction 
of  the  process  as  well  as  of  the  person  and  cause,  2    Wils.  386 ; 
and  an  action  was  adjudged  to  lie  against  the  vice  chancellor  of 
Oxford,  Smith  v.  Bouchier  et  al.,  2  Sir.  993,  4,  who  had  issued  a 
warrant  upon  a  defective  oath.     He  was  not  authorized  to  issue  a 
warr&nt,  unless  the  plaintiff"  swore  that  he  believed  the  defendant 
would  run  away.    The  plaintiff  swore  that  he  suspected  the  defend- 
ant  would  run  away,  and  the    plaintiff    recovered   against   the 
judge,  the  party,  and  the  officer.     The  whole  was  a  nullity.     Sir 
John  Strange  says  that  the  officer  might  have  been  excused,  if  they 
had   pleaded   separately ;  but  the  court  in   Perrin  v.  Procter,  2 
Wils.   385,  says  that  he  could  not,  as  the  whole  was  a  nullity. 
The  vice  chancellor  had  no  jurisdiction  of  the  process  of  warrant 
without  the  oath  required ;  and  a  different  oath  was  the  same  as 
no  oath  at  all.     Under  our  statute,  the  justice  has  jurisdiction  of 
the  process   of  warrant   without  oath,  as  well  as  summons.     In 
certain  cases  an  oath  must  be  made  before  a  warrant  can  legally 
issue ;  a  constable  is  not  to  inquire,  when  he  receives  a  warrant, 
whether  the  defendant  is  a  freeholder,  and  if  so,  whether  an  oath 
has  been  made,  any  more  than  he  is  to  inquire  whether  the  plaintiff 
is  a  non-resident,  and  has  given  security  for  the  costs.     In  Wariier 
V.  Shed,  10  Johns.  R.  138,  it  was  held  that  a  constable  was  protected 
by   a  mittimus,  issued  by   a   court  of  special  sessions,  although 
the  conviction   upon   which   it  issued  was  erroneous.     In  Curry 
V.  Pringle,  11  Johns.  P.  444,  a  warrant  had  been  issued  without 
oath,  against  a  person  having  a  family,  and  the  action  was  brought 
against  the  plaintiff  in   the  suit  before  the  justice.     Mr.  Justice 
Yates,  who  delivered  the  opinion  of  the  court,  says  :     "  From  the 
facts  in  the  ease,  it  is  evident  that  those  proceedings  were  had  on 
the  suggestion,  and   at  the  instance  of  the   defendant  in   whose 
favor  the  process   issued,  which   must   be   deemed  to   have   been 
done   at  bis  peril."     He  adds :     "  It  might  perhaps   have   been 
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otherwise,  if  the  justice,  as  the  agent  of  the  defendant,  had  volun- 
tarily and  officiously  issued  the  warrant,  without  any  direct 
authority  for  that  purpose."  It  had  been  decided  in  Percwal  v. 
Jones,  that  where  the  justice  had  acted  officiously,  and  had  tran- 
scended his  jurisdiction,  he  was  liable  ;  and  in  Taylor  v.  Trash,  7 
Cowen,  250  it  was  held  that  in  such  a  case  the  justice  alone  was 
liable,  and  not  the  plaintiff  before  him,  unless  it  appeared  to  be 
his  act;  and  whether  his  act  or  not,  should  not  depend  on  the 
general  intendment  of  the  law,  but  a  positive  request  or  direction 
should  be  shown. 

The  case  of  Bissell  v.  Gold,  1  Wend.,  310,  was,  like  this,  an 
action  of  false  imprisonment,  founded  on  an  arrest  upon  a  warrant 
against  a  freeholder,  issued  without  oath.  That,  howevef,  was 
against  the  party  alone,  and  not  the  magistrate.  In  delivering  the 
opinion  of  the  court,  I  stated  that  "without  the  oath  the  justice  has 
no  jurisdiction  over  the  person  of  the  defendant ;  and  all  parties 
concerned  in  an  arrest  under  such  process,  are  trespassers."  So 
broad  a  proposition  was  not  called  for ;  as  far  as  it  was  applicable 
to  the  suit  then  to  be  decided,  it  was  undoubtedly  correct ;  but  as 
respects  ministerial  officers,  it  must  be  subject  to  qualification. 
I  am  inclined  to  think  the  true  rule  is  laid  down  in  Perdval  v. 
Jones,  that  ministerial  officers  are  not  responsible  for  executing  any 
process,  regular  on  its  face,  so  long  as  the  court  from  which  it  issues 
has  general  jurisdiction  to  award  such  process.  In  that  case  the 
court  considered  a  justice,  when  making  out  process  by  direction  of 
the  party,  as  acting  ministerially,  or  as  clerk  of  the  party  ;  and  that 
it  was  very  essential  that  the  justice,  when  acting  in  good  faith, 
should  be  protected  ;  "  for,"  the  court  say,  "  it  would  be  intolera- 
ble to  impose  on  him  the  necessity  of  knowing,  officially,  the  pro- 
perty or  circumstances  of  every  person  in  the  community  ;"  and 
they  therefore  conclude  that  process  must  be  issued  at  the  peril  of 
the  party  demanding  it.  In  that  case,  however,  the  justice  w-as 
held  liable,  because  he  acted  officiously,  and  not  under  the  direction 
of  the  party.  Here  the  justice  acted  under  the  direction  of  the 
party,  and  had  no  means  of  knowing  that  he  was  acting  incor- 
rectly ;  he  ought,  therefore,  according  to  that  case,  to  be  excused. 

In  issuing  process  at  the  request  of  the  party,  a  justice  acts  min- 
isterially, and  is  justified  in  issuing  any  process  within  his  juris- 
diction which  is  demanded  by  a  party,  provided  the  justice  acts  in 
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good  faith.  Should  he  knowingly  issue  a  warrant  against  the  pro- 
visions of  the  statute,  he  would  be  amenable  in  an  action.  In  this 
case  the  justice  acted  bona  fide,  for  aught  appearing  in  the  case. 

Judgment  for  plaintiff,  against  Mulliner,  and   in  favor  of  the 
defendant  Moores. 


SUPEEME  COUET. 

Pierce  and  Mooee  v.  Kingsmill  and  Bush. 

(25  Barb.,  631.    Decided  1856.) 

This  action  was  brought  upon  a  bond  by  the  defendants 

Kingsmill  as  principal  and  Bush  as  surety.  Kingsmill  claimed  to 
be  the  owner  of  personal  property,  taken  by  virtue  of  an  attach- 
ment issued  by  a  justice  of  the  peace,  while  in  the  possession  of 
one  Jones,  and  in  pursuance  of  the  statute  gave  the  bond  claiming 
to  be  the  owner  of  said  property.  The  bond  contained  the  condi- 
tion required  by  the  statute,  that  if  a  suit  was  brought  upon  it 
within  three  months  and  Kingsmill  should  establish  in  that  action, 
that  he  was  the  owner  of  the  goods  at  the  time  of  the  seizure,  or, 
in  case  he  failed  to  do  so,  if  he  should  pay  the  value  of  the  goods 
and  chattels  with  interest,  then  the  obligation  to  be  void.  The 
plaintiffs  introduced  their  evidence  and  then  rested.  It  was  then 
shown  by  the  defendants  that  the  personal  property  named  was  in 
possession  of  said  Jones  in  Canada,  where  Kingsmill,  who  was 
sheriff,  had  seized  it,  by  virtue  of  an  execution ;  that  after  such 
seizure  and  while  the  goods  were  in  possession  of  Kingsmill,  they 
were  taken  without  his  consent  and  removed  to  this  state  where 
they  were  seized  by  virtue  of  an  attachment  issued  against  Jones, 
the  defendant,  Kingsmill  following  them,  and  giving  the  bond  upon 
which  this  action  was  brought.  The  plaintiffs  claimed  that  the 
defendants  had  not  proved  that  Kingsmill  was  the  owner  of  the 
goods  at  the  time  of  the  seizure  by  virtue  of  the  attachments. 
The  court  refused  so  to  decide,  or  to  direct  a  verdict  for  the  plaiur 

31 
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tiffs,  bnt  directed  a  verdict  for  the  defendants,  and  the  plaintiffs 
excepted. 

Cooh  (&  lithian,  for  the  plaintiffs. 

A.  C.  Woodruff,  for  the  defendants. 

By  the  Court,  Maevin,  J.  By  the  statute,  if  any  person  shall 
claim  any  goods  or  chattels  attached  by  a  constable,  he  may  execute 
a  bond  to  the  plaintiff  with  sureties,  &c.,  in  a  penalty  double  the 
value  of  the  property  attached,  conditioned  that  if  a  suit  be  brought 
on  such  bond  within  three  months  from  the  date,  sueli  claimant 
will  establish  that  he  was  the  owner  of  the  goods  seized,  at  the 
time  of  such  seizure ;  and  in  case  of  his  failure  to  do  so,  that  he 
will  pay  the  value  of  the  goods  claimed,  with  interest.  (2  R.  S. 
231,  §  33.)  The  bond  was  given  pursuant  to  this  section  of  the 
statute ;  and  the  question  is,  did  Kingsmill  establish  on  the  trial 
that  he  was  the  owner  of  the  goods  seized,  in  contemplation 
of  this  statute?  In  my  opinion  he  did  not.  By  his  levy  upon 
the  goods  he  acquired  such  a  special  property  in  them  as  to 
enable  him  to  maintain  trover  for  their  conversion,  or  trespass  for 
any  wrongful  taking.  (2  Saunders,  47.)  After  the  seizure  of  the 
goods  by  the  sheriff,  the  special  property  of  the  goods  was  in  him ; 
the  general  property  remained  in  Jones,  the  debtor,  who  was  the 
general  owner  until  execution  executed. 

The  statute  was  designed  for  the  general  owner  of  the  goods 
attached ;  and  to  satisfy  the  condition  of  the  bond  the  claimant 
must  show,  upon  the  trial,  that  he  was  the  general  owner  of  the 
goods  seized,  at  the  time  of  the  seizure.  If  the  construction  of  the 
statute  for  which  the  defendants  contend  is  to  prevail,  consequences 
would  follow  which  could  not  have  been  anticipated  by  the  legis- 
lature. A  constable  or  sheriff  seizes  the  goods  of  a  debtor  upon 
execution,  in  an  amount  in  value  greatly  exceeding  the  execu- 
tion, and  then  the  same  goods,  as  they  may  be,  under  certain 
circumstances,  are  seized  by  attachment.  Can  it  be  that  the 
sheriff"  or  constable  first  seizing  the  goods  on  execution,  can  give 
the  bond,  and  by  proving  upon  the  trial  such  seizure  on  execution, 
entirely  defeat  the  attaching  creditor?  It  seems  to  me  that  the 
statute   was   not   designed   for  such  a  case.     The  sheriff  by  his 
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levy  is  not  the  owner  of  the  goods  as  contemplated  by  the  statute. 
The  language  of  the  statute  is  used  in  its  popular  sense.  The 
sheriff  or  constable  who  has  levied  upon  goods,  or  seized  them  by 
virtue  of  attachments,  has  never  been  regarded  as  the  owner  of 
the  goods.  Webster  defines  owner,  the  rightful  proprietor  j  one 
who  has  the  legal  or  rightful  title,  whether  he  is  the  possessor  or 
not. 

Our  law  books  say  that  the  sheriff  who  has  seized  goods  on 
execution  has  a  special  property  in  them  which  will  enable 
him  to  maintain  certain  actions  against  those  unlawfully  taking  or 
converting  the  property,  but  tliey  do  not  say  that  he  is  the  owner. 
On  the  contrary,  tliey  say  that  the  general  property,  title  or  own- 
ership remains  in  the  debtor  as  general  owner  until  tlie  execution 
is  executed ;  that  is,  until  the  property  is  sold  to  a  purchaser,  who 
then  becomes  the  owner.  {Broom,  Action  at  Law,  108,  9,  4:02  to 
405,  426  to  432.  2  8aimd.  47,  note.  1  Chit.  PI.  151.  12  John. 
407.     4  Cowen,  468,  9.) 

In  Lambert  v.  Paulding  (18  John.,  311),  an  execution  was 
issued  to  the  sheriff  of  New  York,  which  bound  the  goods  of  the 
debtor  in  the  county.  The  debtor  removed  a  portion  of  his 
property  to  Westchester  county,  where  it  was  seized  on  execution 
by  another  sheriff,  and  sold.  It  was  held  that  the  purchaser  got 
a  good  title.  The  court,  however,  on  motion  ordered  that  the 
proceeds  of  the  sale  be  paid  to  the  plaintiff  in  the  first  execution. 

It  is  well  settled  that  in  case  the  sheriff  delays  to  sell  the  goods 
seized  on  execution,  by  the  direction  of  the  plaintiff,  for  an  unrea- 
sonable time,  another  creditor  may  take  the  goods  on  execution 
or  attachment  and  sell  them  and  apply  the  funds  to  his  debt.  If 
the  sheriff,  by  the  first  levy,  becomes  the  ovjner,  this  consequence 
would  not  follow.  The  title  of  the  absolute  owner  of  the  goods 
is  not  affected  by  a  sale  of  the  goods  upon  an  execution  against  a 
third  party. 

I  am  not  aware  that  the  question  we  are  considering  has  ever 
arisen  under  the  statute ;  but  to  hold  that  a  sheriff  or  constable, 
who  has  seized  goods  on  executions  or  attachments,  may  give  this 
bond,  and  by  proving  such  seizure,  defeat  all  subsequent  seizures 
by  attachment,  would  introduce  a  principle  at  war  with  the  prac- 
tice and  law  touching  successive  attachments  and  executions.  If 
such  a  construction  should  be  put  upon  the  statute,  I  do  not  see 
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why  a  constable  may  not  take  all  the  goods  of  the  debtor  upon  an 
execution  for  a  small  amount,  and  set  all  subsequent  attach- 
ments at  defiance.  In  the  present  case  the  law  afforded  abundant 
remedies  to  the  sheriff  from  Canada.  The  law  of  comity  is  in  full 
force  in  this  state,  and  he  had  all  tlie  common  law  remedies  given 
to  our  own  sheriffs  who  have  seized  property  on  execution ;  but 
the  statute  is  not  applicable  to  such  a  case,  though  it  should  be 
invoked  by  our  sheriffs  or  constables. 

There  must  be  a  new  trial ;  costs  to  abide  the  event. 


SUPREME  COUET. 
Kelly  v.  Aechee  and  othees. 
(48  Bark,  68.     Decided  1866.) 

Where  an  application  is  made  to  a  justice  of  the  peace  for  an  attachment,  the 
affidavit  presented  must  comply  with  the  statute  by  specifying  the  indebtedness 
of  the  debtor  "  over  and  above  all  discounts." 

Where  the  ground  of  the  application  for  an  attachment  is,  that  the  debtor  h^ 
departed,  &c.,  with  intent  to  defraud  his  creditors,  to  state  in  the  affidavit  that 
he  left  the  county  with  intent  not  to  return,  or  secretly  and  without  knowledge 
of  his  family,  is  not  sufficient;  the  affidavit  should  state  that  he  left  with  an 
intent  to  defraud  his  creditors. 

An  agreement  will  not  supply  the  place  of  a  bond  which  the  statute  requires  shall 
be  executed  and  delivered  to  the  justice  before  the  attachment  issues. 

The  bond  must,  in  all  respects,  conform  to  the  requirements  of  the  statute,  or  the 
justice  acquires  no  jurisdiction. 

Where  certain  facts  are  required  to  be  proved  to  warrant  the  issuance  of  process 
bj'  a  court  of  special  or  limited  jurisdiction,  if  there  be  a  total  defect  of  evi- 
dence as  to  any  essential  fact,  the  process  will  be  declared  void  in  whatever 
form  the  question  may  arise  ;  such  process  may  be  attacked  collaterally.  But 
where  the  proof  has  a  legal  tendency  to  make  out  a  proper  case,  in  all  its  parts, 
for  issuance  of  process ,  then ,  although  the  proof  may  be  slight  and  inconclusive, 
the  process  will  be  valid  until  set  aside  by  a  direct  proceeding  for  that  purpose 
— sustaining  Miller  i>.  Brinkerhoff,  4  Benio,  118. 

Where  the  action  was  for  the  unlawful  taking  and  conversion  of  property,  the 
fact  that  the  defendants  were  creditors  of  the  plaintiff,  does  not  mitigate  the 
inquiry  ;  the  judgment  should  be  for  the  value  of  the  property  taken. 

D.  McMahon,  for  the  appellant. 

S.  L.  Stebhins,  for  the  respondent. 
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MiLLEE,  J.  The  evidence  upon  the  trial  of  this  cause  established 
that  the  property  of  the  plaintiff  was  levied  upon  by  the  officer  by 
virtue  of  an  attachment  issued  in  favor  of  the  defendants  and  at 
their  request.  Other  attachments  had  previously  been  issued, 
judgments  obtained,  executions  levied,  and  property  advertised  for 
sale ;  but  the  officer  having  proceeded  to  sell  sufficient  to  satisfy 
the  defendants'  execution,  after  the  payment  of  those  which  liad 
priority,  under  a  levy  made  by  their  (the  defenda,nts')  direction, 
and  they  having  received  the  money  realized  upon  the  sale,  1  think 
the  proof  was  sufficient  to  make  the  defendants  liable  if  the  sale 
was  illegal  and  unauthorized. 

Whether  the  sale  was  lawful  or  unlawful  must  depend  upon  the 
question  whether  the  proceedings  were  sufficiently  regular  to  con- 
fer jurisdiction  upon  the  justice  who  issued  the  attachment.  There 
are  several  objections  to  the  proceedings,  which  I  think  render 
them  void,  and  are  fatal  to  their  validity. 

1st.  The  affidavit  upon  which  they  were  founded  did  not  specify 
any  indebtedness  "  over  and  above  all  discounts  "  as  required  by  the 
statute.  (2  B.  S.  230,  §  28.)  This  is  an  essential  part  of  the  affi- 
davit, and  as  it  was,  there  may  have  been  an  offset  to  the  demand, 
and  the  balance  may  have  been  the  other  way. 

2d.  The  affidavit  was  also  defective  in  not  stating  that  the 
defendant  had  left  the  county  with  an  intent  to  defraud  his  credi- 
tors. Although  the  application  was  made  on  that  ground,  the 
affidavit  is  entirely  silent  as  to  this  material  and  important  fact. 
(Miller  v.  Briiikerhoof,  4  Denio,  118.)  It  is  not  enough  that  he 
left  with  the  intent  not  to  return,  or  secretly  and  without  the  know- 
ledge of  his  family. 

3d.  1^0  bond  was  executed  in  conformity  with  the  provisions  of 
the  statute.  (2  R.  S.  230,  §  29.)  The  instrument  signed  was  not 
executed  to  the  defendant.  It  v/as  an  undertaking  to  the  effect 
that  if  the  defendants  recovered  judgment,  the  plaintiffs  would 
pay  all  costs  which  might  be  awarded,  and  all  damages  which  the 
defendants  might  sustain  by  reason  of  the  attachment.  It  not 
only  failed  to  embrace  the  language  of  the  statute,  but  omitted  a 
material  and  necessary  portion  of  the  conditions  required  by  it. 
This  did  not  comply  with  the  statute,  and  was  not  enough.  The 
statute  required  that  a  bond  should  be  executed  and  delivered  to 
the  justice  before  the  attachment  was  issued;    and  until  this  was 
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done,  no  attachment  could  issue.  No  other  agreement  will  supply 
its  place;  and  as  there  was  no  bond,  the  justice  did  not  acquire 
jurisdiction,  and  the  plaintiffs  were  trespassers.  {Soman  v.  Brmk- 
erhoff,  1  Denio,  184.)  The  bond  will  be  void  if  the  condition  be 
not  such  as  the  statute  requires.  {Ba/rnard  v.  Viele,  21  Wend., 
.58.)  No  other  condition  than  that  required  by  statute  will 
answer;  and  as  it  is  a  jurisdictional  and  substantial  defect,  it  can- 
not be  obviated. 

Some  other  objections  might  be  urged  ;  but  those  already  stated 
satisfactorily  and  conclusively  establish  that  the  proceedings  were 
void  and  of  no  effect.  These  defects,  so  apparent  upon  the  face  of 
the  proceedings,  are  not,  I  think,  of  a  character  to  be  disregarded. 
They  affect  the  jurisdiction  of  the  justice  ;  and  as  they  show  an 
entire  want  of  jurisdiction,  they  cannot  be  overlooked. 

It  is  insisted  by  the  counsel  for  the  defendants  that  the  proceed- 
ings under  the  attachment  cannot  be  attacked  collaterally,  by  the 
judgment  debtor  himself.  When  certain  facts  are  required  to  be 
proved  to  warrant  the  issuing  of  process  in  a  court  of  special  or 
limited  jurisdiction,  if  there  be  a  total  defect  of  evidence  as  to  any 
essential  fact,  the  process  will  be  declared  void,  in  whatever  form 
the  question  may  arise.  But  when  the  proof  has  a  legal  tendency 
to  make  out  a  proper  case  in  all  its  parts,  for  issuing  the  process, 
then  although  the  proof  may  be  slight  and  inconclusive,  the  pro- 
cess will  be  valid  until  set  aside  by  a  direct  proceeding  for  that 
purpose.  {Miller  v.  Brinkerhqf,  4  Denio,  118.)  The  main  diffi> 
culty  with  the  affidavit  here  is  that  it  did  not  establish  the  allega- 
tion that  the  defendant  in  the  attachment  suit  had  departed  the 
county  with  an  intent  to  defraud  his  creditors.  This  was  an  essen- 
tial part  of  the  case,  and  was  not  sustained  by  any  proof  whatever. 
There  was  a  total  defect  of  evidence  in  this  particular ;  and  for  this 
and  other  defects  already  stated,  the  judgment  was  void. 

In  SMnnion  v.  Kelly  (18  N.  Y.  Hep.,  355),  to  which  we  have 
been  referred,  the  affidavit,  upon  which  the  attachment  was 
allowed,  proved  some  positive  facts  and  circumstances  which, 
although  far  from  conclusive,  tended  to  show  an  intent  to  defraud. 
These  were  not  stated  on  information  and  belief,  as  in  the  case  at 
bar,  and  the  court  held,  as  they  no  doubt  created  a  conviction  in 
the  minds  of  the  creditor  and  the  justice  that  the  debtor  intended 
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to  defraud,  that  they  could  not  say  that  they  were  so  completely 
without  force,  as  proof,  as  to  render  the  proceeding  utterly  void. 

In  Kissock  v.  Grant  (34  Barb.,  144),  the  affidavit  upon  which 
the  attachment  was  issued  contained  some  positive  facts  which 
tended  to  show  that  the  defendant  had  departed  from  the  county 
where  he  last  resided,  with  an  intent  to  defraud  his  creditors,  and 
which  were  sufficient  to  give  the  justice  jurisdiction.  Neither  ot 
these  cases  are  entirely  destitute  of  the  ingredients  required  to 
establish  a  case  within  the  statute. 

I  think  that  no  error  was  committed  by  the  referee  in  allowing 
the  value  of  the  property  taken,  as  the  amount  of  damages  which 
the  plaintiff  had  sustained.  The  action  was  for  the  unlawful  tak- 
ing and  conversion  of  the  plaintiff's  property,  and  the  fact  that 
the  defendants  were  creditors  of  the  plaintiff  did  not  mitigate  the 
injury.  They  had  no  authority  to  pay  their  indebtedness  by  the 
commission  of  a  wrong;  and  if  nominal  damages,  only,  were 
recoverable,  then  every  creditor  would  be  justified  in  paying  his 
debt  by  taking  the  law  in  his  own  hands.  The  act  of  the  defend- 
ants being  unlawful,  it  cannot  be  regarded  in  the  nature  of  a 
mere  involuntary  trespass.  The  present  case  is  not  like  an  action 
on  the  case  for  damages  arising  from  an  irregular  sale  in  proceed- 
ings for  distress  for  rent  where  only  nominal  damages  are  recover- 
able. {Butts  V.  Edwards,  2  Denio,  164.)  Nor  is  it  similar  to  a 
case  where  the  property  has  been  applied  according  to  law  to 
satisfy  a  debt  due  from  the  owner.  {Earl  v.  Spooner,  3  Denio, 
246.)  The  defendants  here  were  trespassers  from  the  beginning, 
in  acting  under  a  void  process,  and  the  application  of  the  money 
realized  upon  the  sale  was  illegal  and  unauthorized. 

These  views  necessarily  lead  to  the  conclusion  that  no  error  was 
committed  by  the  referee  on  the  trial,  and  therefore  the  judgment 
entered  upon  his  report  must  be  affirmed,  with  costs. 

Hogeboom,  J.  concurred. 

Ingalls,  J.  expressed  no  opinion. 

Judgment  affirmed. 
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SUPKEME  COURT. 

Lewis  v.  Elmendoef. 

(2  John.'s  Oases,  221.     Decided  1801.) 

A  member  of  congress  is  privileged  from  arrest  only  wliile  at  congress,  or  aei 
going  to,  or  returning  from  congress. 

Van  Yechten,  for  the  defendant. 

Bowman,  contra. 

Per  Curiami.  The  privilege  claimed  by  the  defendant,  is 
founded  on  the  constitution  of  the  United  States.  There  is  no 
statute  on  the  subject.  The  act  of  congress,  granting  a  compensa- 
tion to  members  during  their  going  or  returning,  allowing  twenty 
miles  travel  to  a  day,  does  not  apply  to  the  question  of  privilege. 
This  privilege  is  to  be  taken  strictly,  and  is  to  be  allowed  only 
while  the  party  is  attending  congress,  or  is  actually  on  his  journey, 
going  to  or  returning  from  the  seat  of  government.  The  case  of 
Colvvn  V.  Morgan  (1  John's.  Oas.  415,  and  notes),  is  in  point. 
The  motion  is  denied. 

Motion  denied,  (a) 

(a)  By  tke  constitution  of  the  United  States  (art.  1.  §  6),  seivators  and  repre- 
sentatives in  congress  are  privileged  from  arrest  in  all  cases,  except  treason, 
felony,  and  breach  of  the  peace,  during  their  attendance  at  the  session  of  their 
respective  houses,  and  in  going  to,  and  returning  from,  the  same.  This  privilege 
("  indispensable  for  the  just  exercise  of  the  legislative  povper  in  every  nation  ")> 
has  always  been  enjoyed  by  both  houses  of  the  British  parliament,  and  by  all  the 
legislative  bodies  which  exist,  or  have  existed,  in  America.  (3  Story's  Comm.  on 
the  Const.  325,  §  856.  1  Black  Oomm.  164,  165.  Com.  Dig.  Parliament,  B.  17. 
Jefferson's  Manual,  §  3,  Primlege.  Benyon  i).  JBJvelyn,  Sir  0.  Bridg.  S.  334.  1  Kent. 
Comm.  p.  331.     Bolton  i>.  Martin,  1  Doll.  R.  396.     Coffin  v.  Coffin,  4  Mass.  B.  1.) 

This  privilege  is  a  shield  against  all,  process,  such  as  a  subjxBna  ad  respondendum 
and  testijicandum  or  a  summons  to  serve  on  a  jury,  the  disobedience  to  which  Is 
punishable  by  attachment  of  the  person.  The  reason  is  well  stated  by  Justice 
Story.  (3  Comm.  on  Const,  p.  325,  §  857.)  "  When  a  representative  is  withdrawn 
from  his  seat  by  a  summons,  the  people  whom  he  represents,  lose  their  voice  in 
debate  and  vote,  as  they  do  in  his  voluntary  absence.    When  a  senator  is  with- 


LEWIS  V.  ELMENDOEF.  489 

drawn  by  summons,  his  state  loses  half  its  voice  in  debate  and  vote,  as  it  does  in 
his  voluntary  absence.  The  enormous  disparity  of  the  evU  admits  of  no  com- 
parison. The  privilege,  indeed,  is  deemed  not  merely  the  privilege  of  the  member, 
or  his  constituents,  but  the  privilege  of  the  house  also.  And  every  man  must  at  his 
peril  take  notice,  who  are  the  members  of  the  house  returned  of  record."  This 
privilege  has  been  stated  to  be  co-extensive  with  that  of  witnesses,  suitors  and 
jurors  (United  States  v.  Cooper,  4  Ball^Sil;  King  v.  GoU,^  Day,  133;  Oibbs  ». 
MitcheU,  2  Bay,  406;  see  also  1  Chaham's  Prac.  Zd  ed.  511,  512),  which  embraces  a 
reasonable  time,  eundo,  morando  et  redeundo,  instead  of  being  limited  by  any  pre- 
cise time-  (Harris  v.  Grantham,  Goxe,  142.  Blight ».  Fisher,  Peters'  O.  G.  41.  Gom- 
monwealth  v.  Ronald,  4  Gall,  97.  Richards  i>.  Ooodson,  2  Virg.  Gas.  381.  HursVs 
case,  4  Ball.,  387.  4  Teaies,  124,  note.  1  Wash.  G.  G.  186.  M'NeiPs  case,  6  Mass. 
R.  245,  364.  Meehins  v.  Smith,  1  H.  Black.  636.  WaXpole  n.  Alexander,  3  Boug.  45. 
Anon.  Loft.  34.  See  the  New  York  eases,  1  Orah.  Pr.  3d.  ed.  515,  516.)  The  eflFect 
of  this  privilege  is,  that  the  arrest  of  the  member  is  unlawful,  and  a  trespass  ab 
initio,  for  which  he  may  maintain  an  action,  or  proceed  against  the  aggressor  by 
way  of  indictment.  He  may  also  be  discharged  by  motion  to  a  court  of  justice 
or  upon  a  writ  of  habeas  corpus  (Jefferson's  Manual,  §  3 ;  2  Str.  990 ;  2  Wilson's  R. 
151;  Gas.  Temp.  28);  and  the  arrest  may  also  be  punished,  as  a  contempt  of  the 
house.  (1  Black.  Comm.  164, 165.  166.  Gom.  Big.  Parliament,  B.  17.  Jefferson's 
Manual,  §  3.)  In  respect  to  time  of  going  and  returning,  the  law  is  not  so  strict 
in  point  of  time,  as  to  require  the  party  to  set  out  immediately  on  his  return  ; 
but  allows  him  time  to  settle  his  private  aflfairs,  and  to  prepare  for  his  journey. 
Nor  does  it  nicely  scan  his  road,  nor  is  his  protection  forfeited,  by  a  little  devia- 
tion from  that  which  is  most  direct;  for  it  is  supposed  that  some  superior  conve- 
nience or  necessity  directed  it.  (Jefferson's  Manual,  §  3.  2  Str.  986,  987.)  The 
privilege  from  arrest  takes  place  by  force  of  the  election,  and  before  the  member 
has  taken  his  seat,  or  is  sworn.  (Jefferson's  Manual,  §  3;  hut  see  Com.  Dig.  Parlia- 
ment, B.  17.  2  StM-y's  Com.  on  Const.  337,  §§  860,  861.)  Where  a  member  of 
congress,  who  had  been  surrendered  by  his  bail,  claimed  to  be  discharged  on  the 
ground  of  privilege,  and  the  counsel  for  the  bail  proposed  to  remain  responsible 
for  surrendering  him  within  four  days  after  the  session  of  congress,  which  the 
counsel  for  the  plaintiff  agreed  to,  the  court  declared  their  approbation  of  the 
compromise,  as  affording  a  good  precedent  for  future  cases  of  a  similar  kind. 
(Coae  V.  M'Glenaehan,  3  Dall,  478.) 
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SUPEEME  COURT. 

JuDD  V.  Fl'lton,  Sheeiff,  &c. 

(10  Barb.,  117.     Decided  1850.) 

In  computing  statute  time  the  first  day,  or  the  day  on  -which  the  time  begins  to 
run,  is  to  be  excluded. 

"Where  an  act  is  to  be  done  within  a  given  time,  e.  g.  thirty  days,  the  party  has 
all  of  the  thirtieth  day  in  which  to  perform  it.  But  if  it  is  to  be  done  after  the 
expiration  of  the  thirty  days,  it  cannot  be  performed  till  on  the  thirty-first  day  ; 
the  law  not  noticing  fractions  of  a  day. 

Under  2  B.  S.  253,  §  158,  a  party  may  be  discharged  from  imprisonment,  on  mak- 
ing the  requisite  afiidavit,  "  after  he  shall  have  remained  in  prison  thirty  days." 
Held,  where  a  defendant  was  committed  to  prison  on  the  25th  of  August,  he 
could  not  be  discharged  before  the  26th  of  September. 

This  suit  was  brought  against  the  defendant  to  recover  for  the 
alleged  escape  from  the  jail  limits,  of  one  Eli  Hubbard,  confined 
on  an  execution  issued  by  a  justice  of  the  peace.  Hubbard  was 
committed  on  the  26th  of  August,  1847.  On  the  25th  of  Septem- 
ber he  made  the  affidavit  required  by  the  statute  (2  R.  S.  252, 
§  152),  which  was  afterwards  filed  in  the  Greene  county  clerk's  office. 
By  the  jurat  of  this  affidavit  it  appeared  that  the  affidavit  was 
sworn  to  on  the  26th  of  September,  which  was  on  Sunday.  But 
it  was  shown  that  this  was  a  mistake  in  dating  the  jurat,  and  that 
the  affidavit  was  in  fact  sworn  to  on  the  25th  day  of  September. 
The  referee  reported  in  favor  of  the  defendant,  and  the  plaintiff 
now  moved  to  set  aside  the  report. 

G.  W.  Cummings,  for  the  plaintiff. 
John  Adams,  for  the  defendant. 

By  the  Coitrt,  Paekee,  J.  The  defendant  was  authorized  to  dis- 
charge Eli  Hubbard  from  imprisonment  on  his  making  the  requi- 
site affidavit,  after  he  had  remained  in  prison  thirty  days.  The 
language  of  the  statute  is,  "  after  he  shall  have  remained  in  prison 
thirty  days."  (2  B.  S.  252.)  Hubbard  was  committed  to  the  cus- 
tody of  the  defendant  on  the  26th  of  August.  On  the  25th  of  Sep- 
tember he  made  the  affidavit  and  was  discharged.     This  was  the 
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thirtieth  day  of  his  imprisonment,  excluding  the  day  of  his  com- 
mitment. The  rule  is  well  settled  that  in  computing  time,  the  first 
day,  or  the  day  when  the  time  begins  to  run,  is  to  be  excluded. 
(2  Mil,  355.  3  Denio  12.  jRule  63.)  If  the  defendant  had  been 
required  to  do  an  act  within  thirty  days  from  the  happening  of  an 
event  which  had  occurred  on  the  26th  of  August,  he  would  have 
had  the  whole  of  the  30th  day,  that  is,  of  the  25th  of  September, 
for  that  purpose.  But  if  he  was  prohibited  doing  an  act  until 
after  the  expiration  of  the  thirty  days,  he  could  not  do  it  until  the 
next  day,  that  is,  the  26th  of  September. 

A  familiar  illustration  may  be  drawn  from  our  late  practice.  If 
a  declaration  was  served  on  the  last  day  of  August,  the  defendant, 
being  required  to  plead  in  twenty  days,  had  all  of  the  20th  of  Sep- 
tember for  that  purpose.  But  as  the  default  could  not  be  entered 
till  after  the  twenty  days,  it  could  not  be  regularly  entered  till  on 
the  21st  of  September. 

If  Hubbard  was  imprisoned  at  noon  on  the  26th  of  August,  his 
thirty  days  would  expire  at  noon  on  the  25th  of  September.  He 
may  not  have  been  committed  till  the  last  minute  of  the  26th  of 
August,  in  which  case  his  thirty  days  would  expire  at  midnight  on 
the  25th  of  September.  But  the  law  takes  no  notice  of  those  frac- 
tions of  a  day.  Entire  days  only  can  be  computed.  {Cornell  v. 
Moulton,  3  Denio,  12.) 

A  construction  has  been  given  by  the  courts  to  similiar  language 
in  other  statutes.  By  the  act  of  1840,  a  writ  oi  fi.fa,  might  be 
issued  after  the  expiration  of  thirty  days  from  the  entry  of  a  judg- 
ment. In  the  Commercial  Bank  of  Oswego  v.  Ives  (2  Hill,  355), 
it  was  held  that  full  thirty  days  must  elapse,  excluding  the  day  of 
entering  the  judgment,  before  &  fi.fa.  could  be  issued.  And  a  judg- 
ment having  been  entered  on  the  27th  of  October,  and  2k fi.fa. 
issued  on  the  26th  of  November,  it  was  set  aside  for  irregularity. 
Many  other  cases  in  support  of  this  construction  are  refered  to  in 
the  opinion  in  that  case,  and  in  the  reporter's  note. 

And  such  is  the  English  rule  also.  The  act  2  W.  cS;  M.  sess.  1, 
ch.  5,  authorized  a  landlord  to  sell  a  distress  "  after  such  distress 
and  notice  as  aforesaid  and  the  expiration  of  the  said  five  days." 
It  was  held  that  the  day  of  making  the  distress  was  to  be  excluded, 
and  after  allowing  the  five  following  clear  days,  the  sale  should 
not  be  until  the  seventh  day.      (3  Ohit.  Pr.  109.    Pitt  v.  Skew,  1 
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Barn,  de  Aid.,  208.)  The  same  rule  of  construction  governed  the 
case  of  Small  v.  Eldrich  (5  WeTid.,  137).  The  revised  statutes 
had  provided  that  a  notice  of  trial  should  be  served  at  least  four- 
teen days  hefore  the  first  day  of  the  court.  It  was  held  to  mean 
fourteen  full  days,  exclusive  of  the  day  of  service ;  and  a  notice 
of  trial  served  on  the  ninth,  for  the  23d  day  of  the  same  month, 
was  decided  to  be  insuflBcient. 

I  am  satisfied  the  thirty  days  had  not  expired  when  the  affidavit 
was  made ;  and  without  expressing  any  opinion  on  the  other 
questions,  I  think  the  report  of  the  referee  should  be  set  aside. 


SUPEEME  COUKT. 

Van  Rensselaer  v.  Chadwiok. 

The  Same  v.  Ogden. 

(7  How.,  297.    Decided  1852.) 

S.  C.  Sea/rs,  for  the  defendant. 

0.  M.  Jenkins,  for  the  plaintiff. 

By  the  Court,  Paekek  P.  J.  The  evidence  before  the  court 
shows  very  satisfactorily  that  the  summons  was  never  served  upon 
the  defendant.  Yager,  who  made  the  affidavit  of  service,  was  not  a 
deputy  of  the  sheriff,  but  a  person  employed  to  serve  process  in 
behalf  of  the  plaintiff.  The  affidavit  of  service  must  either  be  a 
fiction  fraudulently  got  up  by  the  affiant,  for  the  purpose  of  deceiv- 
ing the  plaintiff  and  wronging  the  defendant,  or  there  has  been 
some  mistake  on  the  part  of  the  person  making  the  affidavit.  It 
is  possible  the  summons  was  served  upon  some  other  person  of  the 
same  name  with  the  defendant,  or  that  some  person  has  personated 
the  defendant.  Whatever  may  be  the  true  explanation,  if  any,  it 
was  certainly  in  the  power  of  Yager,  if  he  acted  honestly,  to  state 
particularly,  in  a  further  affidavit,  the  time  of  day  when  the  sum- 
mons was  served,  who  were  present  at  such  service,  if  any  were 
present,  and  the  place  in  the  town  where  the  service  was  made. 
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The  entire  absence  of  such  explanation,  after  the  motion  had  been 
directed  to  stand  over  for  such  purpose,  is  strong  evidence  against 
the  good  faith  of  the  transaction. 

I  cannot  agree  to  the  proposition  that  a  return  of  a  sheriflf  or  an 
affidavit  of  a  person  acting  in  his  place  is  conclusive,  upon  the 
defendant,  and  can  only  be  questioned  in  ao  action  for  a  false  return. 
The  plaintiff  relies  upon  the  case  of  Putnam  v.  Mann  (3  Wend.,  202). 
It  was  there  held  that  a  plaintiff,  who  was  a  constable,  might  serve 
a  summons  in  his  own  favor  issued  by  a  justice  of  the  peace;  and  that 
his  return  could  not  be  impeached  in  an  action  of  trespass  for  an 
arrest  under  an  execution  issued  on  a  judgment  rendered  on  the 
return  of  such  summons  ;  but  that  if  the  return  was  false,  the  remedy 
was  by  action  against  the  constable  for  a  false  return.  The  ques- 
tion decided  in  that  case,  and  evidently  with  some  hesitation,  was, 
whether  trespass  or  case  was  the  proper  action  for  redress,  and  the 
court  held  the  only  remedy  to  be  case  for  the  false  return.  It  was 
there  a  question  between  two  remedies  by  action.  ]S"o  motion  could 
have  been  made  in  the  original  action  to  set  aside  the  proceedings 
for  want  of  service,  a  justice  of  the  peace  having  no  power  after 
judgment  to  entertain  such  amotion.  But  no  such  objection  exists 
in  this  case.  The  court  has  full  power  over  its  own  process  to  pro- 
tect against  an  improper  use  of  it.  Even  in  cases  of  mere  irregu- 
larity, the  statute  authorizes  the  setting  aside  of  the  judgment  on 
motion  within  one  year  after  it  is  rendered. 

In  all  questions  relating  to  the  proceedings  in  the  action,  the 
mode  of  correction  is  by  motion.  The  remedy  is  summary  and 
effective.  There  is  no  more  objection  in  this  than  in  any  other 
case  of  irregularity,  to  a  determination  of  a  question  of  fact  by 
affidavit.  It  sometimes  happens  that  contradictory  affidavits  by 
the  respective  attorneys,  are  presented  to  the  court  on  motion,  as 
to  the  time,  or  place,  or  fact,  of  service  of  some  notice  or  other 
paper  in  the  progress  of  a  cause.  In  all  such  cases  the  facts  are 
determined  by  the  court  on  the  affidavits  produced.  It  seems  to 
follow  as  a  necessary  consequence,  that  if  an  affidavit  of  service, 
uncontradicted,  is  sufficient  evidence  to  the  court  upon  which  to 
enter  judgment,  the  same  kind  of  evidence  should  be  received,  on 
the  other  side,  to  impeach  or  invalidate  it.  Indeed,  the  fact  of 
service  can  be  determined  in  no  other  manner :  it  would  be  incon- 
sistent to  say  it  should  be  pleaded,  or  set  up  in  answer,  for  that 
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practice  would  compel  a  waiver  of  the  irregularity  by  appear- 
ance. 

To  hold  the  affidavit  of  service  conclusive  and  drive  the  defend- 
ant to  an  action,  would  inflict  upon  him  a  grievous,  and  in  many 
cases  remediless,  wrong.  A  judgment  obtained  without  notice, 
and  by  a  false  return,  might  be  so  large  as  to  sweep  away  the  whole 
of  a  defendant's  estate,  and  the  remedy  for  damage  lie  only  against 
an  irresponsible  third  person  who  made  the  affidavit.  With  the 
ample  powers  of  this  court  over  its  own  process  and  proceedings, 
there  is  surely  no  reason  for  such  injustice. 

I  think  the  order  made  at  special  term  should  be  reversed  with 
costs,  and  the  motion  granted  with  costs. 


SUPEEME  COUET. 

EoGEBS  V.  Brewster. 
(5  John.,  125.     Decided  1809.) 

*  *  •  An  action  on  the  case  lies  against  a  slierifF,  constable,  or  other 
oiBcer,  for  maliciously  executing  process,  in  an  oppressive  and  unreasonable 
manner,  with  intent  to  vex,  harass  and  oppress  the  party. 
Where  a  constable  having  a  warrant  against  A.  for  a  military  fine,  refused  to  take 
property  tendered  by  A.,  but  took  and  sold  his  horse  with  the  avowed  intent  of 
hurting  the  feelings  of  A.,  and  otherwise  vexing  him,  he  was  held  liable  to  an 
action  on  the  case,  at  the  suit  of  A. 

On  certiorari  from  a  justice's  court. 

The  plaintiff  brought  an  action  on  the  case,  against  the  defendant 
for  maliciously  distraining  a  valuable  horse  out  of  his  team,  for  a  mili- 
tia fine,  and  refusing  to  take  other  property,  by  reason  whereof,  a 
great  sacrifice  of  the  plaintiff 's  property  was  made.  The  defendant 
justified  under  a  warrant  from  the  president  of  a  court-martial,  and 
called  for  a  jury.  Upon  the  trial,  it  was  proved  that  the  defendant 
required  of  the  president  of  the  court-martial,  the  warrant  against 
the  plaintiff,  and  said  he  would  collect  it  in  such  a  manner,  that  the 
plaintiff  would  remember  it,  and  that  he  would  take  the  property 
nearest  to  his  heart ;  and  that  when  he  called  on  the  plaintiff,  he 
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set  his  eye  on  the  horse,  as  he  thought  the  taking  of  it  would  most 
touch  the  plaintiff's  feelings;  that  when  he  took  the  horse,  the 
plaintiff  showed  to  him  six  or  seven  large  swine  and  requested  the 
defendant  to  take  them  and  leave  the  horse ;  but  the  defendant 
replied,  that  he  wonld  take  that  which  would  most  touch  the  feel- 
ings of  the  plaintiff.  The  justice  gave  his  opinion,  at  the  trial, 
that  if  an  officer  wilfully  and  maliciously  took  an  unreasonable 
distress,  an  action  would  lie.  It  appeared  that  the  defendant  was 
a  constable,  and  had  the  warrant  for  the  collection  of  the  fine. 
He  had  previously  called  twice  on  the  plaintiff  for  the  fine.  After 
taking  the  horse,  he  offered  to  redeliver  him  on  receiving  the  fine. 
On  the  next  day,  the  horse  was  returned  to  the  plaintiff,  on  his 
engaging  to  produce  him  at  the  day  of  the  sale,  which  was  done. 
The  justice  decided,  that  the  act  concerning  distresses  (11  sess.  ch. 
36,  §  3.  1  Bev.  L.  435,  §  3.  2  Rev.  Stat.  502),  applied ;  and  that 
it  was  unlawful  for  the  defendant  to  levy  on  a  horse,  or  beast  of 
the  plough,  while  other  property  could  be  found.  The  jury  found 
a  verdict  for  the  plaintiff,  for  five  dollars  damages,  on  which  judg- 
ment was  entered  by  the  justice.  On  these  facts,  as  stated  in  the 
return  of  the  certiorari,  the  case  was  submitted  to  the  court 
without  argument. 

Per  Curiam.  ***** 

*  *  The  constable  appears  to  have  executed  the  war- 
rant in  an  unreasonable  and  oppressive  manner,  and  with  the  avowed 
and  malicious  design  to  vex  and  oppress  the  plaintiff,  below. 
When  the  oppression  and  malice  are  thus  charged  in  the  gist  of 
the  action,  and  are  clearly  made  out,  an  action  on  the  case  will  lie. 
The  oppression  of  officers  in  the  execution  of  process,  is  indictable 
(Z.  Raym.  216.  Cro.  Jac.  426),  and  a  great  abuse  of  the  powers 
of  a  sheriff,  on  execution,  has  been  held  sufficient  to  make  him  a 
trespasser  {Noy,  59.  9  East,  303, 4),  or  to  bring  him  into  contempt. 
(2  Thow.  87.)  If  he  be  charged  with  a  malicious  and  oppressive 
proceeding,  the  proper  remedy  for  this  abuse  of  power  is  a  special 
action  on  the  case,  in  which  the  malice  and  oppression  must  both 
be  made  manifest.  In  Sutton  v.  Johnstone  (1  Term  Rep.  503), 
Baron  Eyre,  in  giving  the  opinion  of  the  Court  of  Exchequer, 
laid  down  this  general  principle :  that  when  it  could  be  shown 
that   one   man   had   causelessly   and    maliciously   exercised  over 
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another,  to  his  damage,  powers  incident  to  his  situation  of  supe- 
rior, a  special  action  on  the  case  lay.  The  judgment  in  that  case 
was  afterwards  reversed ;  but  the  reversal  did  not  affect  the  solid- 
ity of  this  principle,  in  eases  not  arising  under  the  exercise  of 
military  or  naval  authority.  The  seizing  and  selling  the  horse  in 
the  case  before  us  was  without  any  just  cause,  so  long  as  other 
property  was  shown  which  would  have  raised  the  money  with 
equal  facility.  It  was,  therefore,  a  causeless  and  malicious  proceed- 
ing. Where  a  ministerial  ofiScer  does  anything  against  the  duty 
of  his  oflSce,  and  damage  thereby  accrues  to  the  party,  an  action 
lies.  The  judgment  must  be  affirmed. 
Judgment  affirmed. 


SUPREME  COUET. 

YosBUEGH  V.  Welch. 
(11  John ,  174.     Decided  1814.) 

If  a  justice  of  the  peace  issues  an  attachment  under  the  act  (Sess.  31,  c.  204,  s. 
21),  against  the  property  of  a  person,  as  an  absent  debtor,  without  any  proof 
on  oath  before  him  of  absence  or  concealment  of  the  debtor,  he  is  liable  as  a 
trespasser.  Satisfactory  proof,  as  required  by  the  act,  means  legal  evidence,  or 
such  as  would  be  received  in  the  ordinary  course  of  judicial  proceedings.  A 
mere  return  to  an  execution  that  the  defendant  could  not  be  found,  is  not  the 
satisfactoiy  proof  rectuired. 

In  an  action  of  trespass  quare  clausum,  &c.,  ei  de  bonis  asportatis,  brought  against 
a  justice,  for  issuing  an  attachment  against  the  goods  of  the  plaintiff,  as  an 
absent  or  absconding  debtor,  without  legal  proof  of  the  fact  of  concealment,  the 
restoration  of  the  property  attached,  to  the  plaintiff,  before  suit,  cannot  be 
pleaded  in  bar  of  the  action,  nor  puis  darrein  continuance,  but  it  may  be 
admitted  as  evidence  in  mitigation  of  damages. 

This  was  an  action  of  trespass,  tried  before  Mr.  Justice  Van 
Ness,  at  the  Columbia  circuit,  in  1812.  The  declaration  contained 
several  counts,  for  trespass  quare  dausum  /regit,  et  de  bonis 
asportatis. 

At  the  trial,  the  plaintiff's  counsel,  pursuant  to  previous  notice 

for  that  purpose,  called  on  the  defendant  to  produce  two  writs  of 

"attachment,   issued  by   the  defendant,   as  justice   of  the  peace, 
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against  the  plaintiff,  or  that  he  would  offer  copies  of  them  in  evi- 
dence. The  originals  not  being  produced,  the  copies  were  offered 
by  the  plaintiff.  The  first  was  dated  the  25th  of  October,  1811, 
under  the  hand  and  seal  of  the  defendant,  reciting  that  "  whereas 
satisfactory  proof  entitling  the  plaintiff  to  a  writ  of  attachment, 
according  to  the  law  in  such  cases  made  and  provided,"  &c., 
requiring  the  officer,  to  attach  the  goods,  &c.  of  the  plaintiff,  &c., 
returnable  the  3d  of  November,  1811.  The  other  writ  was  the 
same,  excepting  that  it  was  dated  the  28th  of  October,  1811,  and 
was  made  returnable  the  7th  of  November.  The  officer  to  whom 
the  attachment  was  delivered,  testified  that  he  served  the  first  writ 
of  attachment  on  the  plaintiff's  goods,  &c.,  on  the  25th  of  Octo- 
ber, 1811,  the  plaintiff  being  at  home  at  the  time ;  and  after  the 
property  was  removed,  he  discovered  that  this  attachment,  with 
several  other  writs  he  had  to  execute,  were  made  returnable  on 
Sunday,  and  the  defendant  sent  word  to  the  witness  to  alter  the 
process  in  his  hands ;  that  the  witness  altered  the  attachment  so 
as  to  make  it  bear  date  the  28th  of  October,  and  to  be  returnable 
on  the  7th  of  November,  1811 ;  and  a  copy  of  it  was  delivered  to 
the  plaintiff",  who  was  at  home. 

It  was  proved,  that,  on  the  return  of  the  first  attachment,  the 
plaintiff  went  to  the  defendant,  who  said  the  cause  could  not  be 
tried,  as  the  writ  had  been  made  returnable  on  Sunday.  On  being 
asked  by  the  plaintiff  if  the  attachment  was  issued  on  the  oath  of 
any  person,  the  defendant  answered  that  it  had  been  issued  with- 
out oath.  On  the  return  of  the  second  writ,  the  plaintiff  again 
attended  before  the  defendant,  who  was  proceeding  to  try  the 
cause,  when  the  attachment  was  withdrawn.  The  defendant 
admitted  that  no  oath  was  made  by  any  person,  of  the  plaintiff 
being  absent,  &c.,  but  said  he  had  sufficient  evidence,  which  he 
did  not,  however,  disclose. 

The  defendant  gave  in  evidence  an  execution,  issued  by  him  on 
a  judgment  in  his  court,  against  the  plaintiff,  on  which  was 
endorsed  a  return  of  the  constable,  dated  the  25th  of  October, 
1811,  that  neither  the  body  nor  the  property  of  the  plaintiff  was 
to  be  found.  The  officer,  who  was  a  witness,  stated,  that  being  in 
ill  health,  and  unable  to  attend  to  business,  he  made  a  return  of 
all  the  process  in  his  hands,  and  resigned  his  office ;  and  that  he 
made  no  effort  to  take  the  plaintiff  on  the  execution.  The  defendr 
32 
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ant  offered  to  prove  that  after  the  commencement  of  the  suit, 
part  of  the  property  had  been  returned  to  the  plaintiff,  on  a 
settlement  made  between  him  and  the  creditor,  at  whose  instance 
it  had  issued.  This  evidence  was  objected  to,  and  the  point  reserved. 
A  verdict  was  then  taken  for  the  plaintiff  for  31  dollars  and  50 
cents,  subject  to  the  opinion  of  the  court  on  the  above  ease.  It 
was  agreed,  that  if  the  court  should  be  of  opinion  that  the  defend- 
ant was  justified  in  issuing  the  attachment,  then  the  verdict  should 
be  entered  for  the  defendant ;  or,  if  the  plaintiff  was  entitled  to 
recover,  and  the  testimony  offered  as  to  the  return  of  the  property 
ought  to  have  been  admitted,  that  the  amount  of  the  verdict  should 
be  reduced  to  six  cents. 

The  cause  was  submitted  to  the  court  without  argument. 

Thompson,  Ch.  J.  delivered  tlie  opinion  of  the  court.  The 
statute  {sess.  31,  c.  204,  s.  23)  requires  the  justice,  before  issuing 
the  attachment,  to  have  satisfactory  proof  offered  him  of  the 
departure'  or  concealment  of  the  debtor,  with  intent  to  defraud 
his  creditors,  or  to  avoid  being  personally  served  with  process.  A 
mere  error  in  judgment  as  to  the  legality  of  the  proof  offered, 
would  not  make  the  magistrate  a  trespasser  by  issuing  the  attach- 
ment. But  such  proof,  in  order  to  give  jurisdiction  to  the  justice, 
ought,  at  least,  to  be  colorable.  He  cannot  act  upon  his  own 
knowledge,  or  mere  belief  on  the  subject,  however  well  founded  it 
may  be.  .  Proof,  in  the  sense  in  which  it  is  used  in  the  act,  means 
legal  evidence  (9  John's.  Rep.,  75),  or  such  species  of  evidence  as 
would  be  received  in  the  ordinary  course  of  judicial  proceedings. 
The  evidence  upon  which  the  justice  acted,  in  this  case,  was  not 
of  that  description.  It  did  not  amount  even  to  the  information 
of  the  constable  that  the  debtor  had  departed  the  county,  or  was 
concealed,  with  intent  to  defraud  his  creditors,  or  to  avoid  being 
served  with  process.  The  justice  might  have  believed  the  fact 
upon  mere  report,  or  the  information  of  some  person  in  whom  he 
had  confidence.  But  this  would  not  have  been  satisfactory  proof, 
within  the  meaning  of  the  act ;  nor  was  the  return  of  the  con- 
stable, on  an  execution  against  the  debtor,  any  such  proof.  It  was 
altogether  foreign  and  irrelevant.  The  justice  must  be  considered 
as  having  issued  the  attachment  without  any  proof  whatever  of 
the  departure  or  concealment  required  by  the  act ;  and  of  course, 
without  any  authority. 
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The  eYidence  offered  to  show  that  the  property  taken  under  the 
attachment  which  had  been  restored  to  the  plaintiff,  after  this  suit 
was  brought,  ought  to  have  been  received  in  mitigation  of  damages. 
The  plaintiff,  by  his  action,  seeks  to  recover  not  only  damages  for 
the  taking,  but  also  the  value  of  the  property.  It  would  be  unjust 
to  allow  him  the  value,  after  the  property  had  been  restored  to 
him.  It  is  immaterial  as  to  the  person  from  whom  he  received 
the  property  ;  having  received  it,  he  is  not  entitled  to  a  compen- 
sation for  it.  If  the  restoration  of  the  property  had  been  made 
before  the  commencement  of  the  suit,  it  could  not  have  been 
pleaded  in  bar  of  the  suit,  which  is  as  well  for  the  taking  and 
detention,  as  the  value  of  the  goods ;  nor,  for  the  same  reason, 
could  it  have  been  pleaded  puis  darrein  continuance.  It  follows, 
then,  of  course,  that  the  evidence  must  be  received  in  mitigation 
of  damages ;  otherwise,  the  plaintiff  will  recover  for  an  injury 
which  he  never  has  sustained.  (6  Bac.  Abr.  628.)  The  plaintiff 
must,  therefore,  take  judgment  for  six  cents  only,  according  to  the 
stipulation  in  the  case. 

Judgment  for  the  plaintiff  for  six  cents. 


SUPEEME  COURT. 


The  People  of  the  State  of  New  Yokk,  The  Peesident,  Mana- 
GEES  AND  Company  of  the  Delawaee  and  Hudson  Canal  Com- 
pany AND  OTHEES   V.  SlMON  ScHOONMAKEE,  SiMON  P.  KeATOE  AND 

Silas  Snydee. 

(63  Barh.,  U.     Decided  1871.) 
M.  B.  Champlain  (attorney  general),  for  the  people. 
T.  H.  Westbrooh,  for  the  other  plaintiffs. 
SchoonmaJcer  &  Hardenliurgh,  for  the  defendants. 

By  the  Court,  P.  Pottee,  J.        *  *        *        *         * 

******  **  *** 

This  presents  the  simple  question  of  construction,  to  wit :  "Was  the 
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Delaware  and  Hudson  Canal  Company,  in  the  contemplation  of 
this  statute,  a  resident  of  the  town  of  Kosendale  ?  If  they  were 
such  residents,  then  the  defendants,  as  commissioners,  had  no  author- 
ity to  issue  the  bonds  referred  to.  If  the  Delaware  and  Hudson 
Canal  Company  were  not,  in  the  spirit  and  intent  of  this  act, 
residents  of  said  town,  then  the  defendants  seem  to  have  been 
authorized  to  issue  such  bonds.  This  question  of  residence,  then, 
is  the  real  if  not  the  only  point  in  the  case.  Had  the  proceeding 
been  under  the  act  of  1866,  the  Delaware  and  Hudson  Canal  Com- 
pany would  be,  clearly,  included;  and  the  valuation  of  their  pro- 
perty would  have  been  also  included,  because  they  were  tax-payers, 
and  their  property  was  a  part  of  the  taxable  property  of  said  town. 
There  can  be  no  question  as  to  this.  They  were  not  required  by 
that  act  to  be  residents. 

But  that  act  was  not  satisfactory,  and  was  changed.  How,  then, 
does  the  act  of  1868  change  the  law,  and  what  was  the  legislative 
intent  in  changing  it  ?  It  is  to  be  presumed  that  they  had  some 
object  in  view ;  and  it  is  absurd  to  assume  that  they  made  this 
change  of  phraseology  in  the  act,  without  intending  some  change 
in  its  effect.  Certain  deductions  are  clear  from  the  language 
itself.  The  former  act  included  all  tax-payers ;  the  later  does  not. 
That  was  one  change.  So  that,  by  the  latter  act  certain  tax-payers 
were  refused  a  voice,  or  a  vote,  upon  the  question  of  consent. 
Who  were  intended  to  be  so  excluded,  or,  iu  other'words,  who 
only,  by  the  latter  act,  could  vote  or  give  consent  to  the  issuing  of 
such  bonds  ?  The  answer  is  first  to  be  taken  from  the  words  of 
the  act  itself,  viz.,  the  residents  of  the  town.  Was  it  the  meaning 
and  intent  of  the  legislature,  or  is  it  the  spirit  of  the  act,  that  the 
Delaware  and  Hudson  Canal  Company,  a  corporation  whose 
principal  office  and  place  of  business  is  in  the  city  of  New  York, 
should  be  included  in  the  language  of  this  act — the  residents  of 
the  town  of  Bosendale  ?  Looking  at  the  two  acts,  alone,  I  should 
think  this  corporation  was  not  intended  to  be  included  in  the 
latter  act ;  and  looking  at  the  extrinsic  circumstances  existing  at 
the  time ;  at  the  meeting  of  the  resident  tax-payers  of  the  town, 
in  the  fall  of  1869 ;  at  their  resolution  to  apply  to  the  legislature 
for  such  a  change  of  the  law  as  would  exclude  this  and  other  cor- 
porations from  voting,  or  giving  or  refusing  their  consent  to  the 
issuing  of  such  bonds ;   followed  by  the  action  of  the  legislature 
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thereon,  in  the  enactment  of  the  latter  act ;  the  construction  which 
would  seem  to  be  natural,  from  the  language  of  the  act  alone,  is 
confirmed  by  these  circumstances.  The  gross  and  apparent 
injustice  of  creating  a  liability  against  this  corporation  and  their 
property,  without  their  consent,  is  a  matter  chargeable  to  the  leg- 
islature, and  not  to  the  courts.  It  is  quite  probable  that  the  pro- 
ject is  not  only  against  their  consent,  but  against,  and  perhaps  in 
depreciation  of,  their  property  that  may  be  burthened  to  benefit 
others.  But  while  we  may  see  its  injustice,  it  is  our  duty  only  to 
give  construction  to  the  law,  not  to  make  it. 

It  has  been  ably  and  elaborately  argued  that  by  analogy,  and  by 
reasonable  construction,  this  corporation  may  be  held  to  be  resi- 
dents of  the  town  of  Kosendale  ;  and  a  very  large  number  of  cases 
are  cited  to  show  that  the  courts,  in  certain  cases,  have  held  corpora- 
tions to  be  persons,  inhabitants  and  residents.  But  this  is  by  con- 
struction, and  for  specified  purposes  ;  such  as  to  create  an  equality 
.of  liability  to  taxation,  and  to  confer  power  to  bring  or  institute 
actions,  the  same  as  citizens ;  but,  for  general  purposes,  and  for 
other  special  purposes,  they  are  held  not  to  be  residents.  The 
taxing  acts  do  not  declare  them  to  be  residents,  but  in  certain  cases 
make  them  liable  as  residents,  and  while  the  word  resides  is  of 
frequent  occurrence,  in  the  statute,  when  referring  to  individuals, 
it  is  not  so  used  as  applied  to  corporations.  So,  "  taxable  inhabi- 
tants "is  the  language  applied  to  individuals,  and  not  corpora- 
tions ;  and  corporations  are  to  be  assessed  by  special  provisions, 
and  their  names  to  be  entered  specially  in  the  roll  as  directed  by 
statute.  And,  independent  of  the  cases  cited,  making  them  "  inhabi- 
tants" and  "  residents,"  by  construction,  for  certain  purposes,  the 
natural  and  ordinary,  and  literal  construction  of  residents  of  a  town 
would  not  include  corporations ;  especially  those  whose  places  of 
business  were  elsewhere.  {See  Webster's  Dictionary.)  Besides,  it 
may  well  be  doubted  whether  an  act  limiting  the  description  of 
persons  who  should  be  permitted  to  vote,  or  give  consent  to  the 
issuing  of  bonds,  and  restricting  those  persons  to  residents  of  the 
town,  would  include  corporations  who  cannot  vote.  The  word 
"  resident,"  occurring  in  the  constitution,  or  in  a  statute,  ordinarily 
means  an  individual — a  citizen — and  does  not  mean  a  corporation. 
In  Bank  of  the  United  States  v.  Deveaux  (5  Oranch,  90),  it  was 
held  by  Chief  Justice  Marshall,  that  a  corporation — a  mere  incor- 
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porated  legal  entity — is  an  invisible,  intangible  thing,  yet,  being 
composed  of  persons,  for  the  purpose  of  bringing  actions  is  to  be 
considered  a  person,  and  also  for  the  purpose  of  jurisdiction. 
{Stevens  v.  The  Pkcenix  Ins.  Go.,  4  JV.  Y.,  154.  Merrick  v.  Van 
Santvoord,  34  id.  218.)  To  the  same  effect  is  Stmdle  v.  Dela- 
ware c&  Ra/r.  Gam,al  Oo.  (14  How.  U.  S.  R.,  80) ;  Oonroe  v.  Nat. 
Protec.  Ins.  Co.  (10  How.  Pr.,  404).  And  see  Crawford  v. 
Wilson  (4  Bari.,  522),  as  to  residence,  per  Paige,  J."  For  the  pur- 
pose of  bringing  actions,  they  are  residents  in  the  county  where 
their  office  is  located.  (10  How.  Pr.  403,  404.  The  People  v. 
Pierce,  31  Barb.,  138.)  So,  too,  are  various  cases  holding  that  a 
person  cannot  have  a  residence  in  two  places.  {Houghton  v.  Ault, 
16  How.  Pr.,  77,  84.  Chaine  v.  Wilson,  Id.  552.  Kranshaat  v. 
New  Hamen  Steamboat  Co.,  7  Rob.,  356.) 

********** 
Order  affirmed. 


SUPEEME  COUET. 

Wheelee  v.  Lampman. 

(14  John.,  480.     Decided  1817.) 

In  error,  on  certiorari  to  a  justice's  court. 

The  defendant  in  error  brought  an  action  in  the  court  below, 
against  the  plaintiff  in  error,  by  summons,  which  was  returned  by 
one  De  Orote,  who  is  stated  to  be  a  constable,  in  these  words : 
"Personally,  as  the  law  directs,  by  me,  S.  De  G-rote."  The 
defendant  below,  by  his  attorney,  appeared  on  the  return  of  the 
summons  for  the  purpose  of  objecting  to  the  constable's  return, 
and  the  objection  was  made  and  overruled  by  the  justice,  who 
decided  that  the  return  was  sufficient.         *  *  * 

*****        The  cause  was  tried  by 
the  justice,  who  gave  judgment  for  the  defendant  in  error. 

Per  Curiam.  Two  exceptions  are  taken  to  the  justice's  return : 
1.  That  the  constable's  return  to  the  summons  was  insufficient ; 
and  2.  *  *  *  *  *  *  * 
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As  to  the  first  point.  The  statute  requires,  "  that  the  constable 
serving  such  summons,  shall,  upon  the  oath  of  his  ofHce,  return 
thereupon  the  time  and  manner  he  executed  the  same,  &c."  The 
appearance  of  the  plaintiff  below,  merely  for  the  purpose  of 
making  the  objection,  was  not  a  waiver  of  the  irregularity  of  the 
return,  and  as  the  statute  is  peremptory  that  the  time  when  the 
summons  is  served  shall  be  returned  thereupon,  its  injunctions 
must  be  obeyed.  If  the  defendant  below  had  waived  the  irregu- 
larity by  pleading  to  the  declaration,  without  objecting  to  the 
return,  it  would  have  been  too  late  to  make  the  objection  now. 
There  is  a  good  reason  for  holding  a  constable  to  a  strict  compli- 
ance with  the  terms  of  the  statute  in  this  respect.  His  return  is 
not  traversable,  and  he  is  liable  to  an  action  for  a  false  return,  if 
the  summons  has  not  been  served  six  days  previous  to  the  return 
day.  The  defendant,  therefore,  has  a  right  to  demand  that  the 
constable  shall  specifically  state  the  time  when  thfe  summons  was 
served. 

******* 

Judgment  reversed. 


SUPEEME  COUKT. 

"William  Shaw  and  Wife  v.  Maet  H.  Lawrence  and  others. 

Geo.  L.  Fox.,  for  the  plaintiffs. 

Geo.  Thompson,  for  the  guardian. 

BiEDSETE,  Justice.  The  application  to  amend  the  bond  of  the 
guardian  ad  litem  for  the  defendants  in  this  action — (an  action  for 
partition) — can  be  granted  only  upon  compliance  with  the  provis- 
ions of  §§  33,  34,  of  2  E.  S.  556.  By  §  34,  leave  to  amend  may  be 
given  on  the  application  of  all  the  obligors  in  the  bond.  That 
application  should,-  doubtless,  be  by  a  petition  specifying  the  alter- 
ations they  ask  to  have  made,  and  expressly  consenting  thereto, 
and  agreeing  to  execute  and  acknowledge  the  amended  bond.  For 
without  that,  the  amendment  might  be  ordered  and  made,  and  then, 
by  their  refusal  to  execute  and  acknowledge  the  bond  as  amended. 
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the  alteration  would  have  released  them  from  the  old  bond,  while 
no  other  one  would  be  substituted,  and  thus  all  security  would  be 
gone.  I  think  a  new  surety  may  be  joined  in  the  bond,  with  the 
former  one,  upon  the  proper  consent  being  given  by  the  present 
obligors. 


SUPEEME  COUKT. 

EuE  V.  Peeet. 

(63  Barh.,  40.     Decided  1871.) 

This  action  was  instituted  in  a  justice's  court,  by  a  constable, 
for  the  recovery  of  property  levied  upon  by  him  by  virtue  of 
executions  from  justices'  courts,  which  property  was  purchased  by 
the  defendant  in  this  action,  of  the  execution-defendant.  The 
property  was  purchased  after  the  levy  from  the  defendant,  wlio 
was  in  possession,  and  was  purchased  without  knowledge  of  the 
levy. 

J.  D.  Wendell,  for  the  plaintiff. 

A.  H,  Ayres,  for  the  defendant. 

jBy  the  Court,  P.  Pottee,  J.  The  plaintiff  recovered  the  value 
of  the  property,  before  the  justice,  and  the  county  court  of  Mont- 
gomery County  affirmed  the  judgment.  But  this  court  is  not 
informed  upon  what  grounds  it  was  affirmed,  by  any  opinion 
given  by  the  county  judge  ;  and  we  are  therefore  to  look  at  the 
proceedings  before  the  justice,  to  see  what  errors  if  ariy  were  com- 
mitted by  him.  Four  grounds  of  error  are  set  forth  in  the  notice 
of  appeal,  but  only  one  of  these  demands  consideration,  to  wit: 
'•'■Fourth.  The  judgment  was  unsupported  by  evidence,  in  that  the 
plaintiff  did  not  show  himself  rightfully,  nor  even  colorably,  a  con- 
stable ,  and  in  that  the  evidence  of  the  larger  judgment,  through 
which  the  plaintiff  claimed  to  make  title,  and  which  was  held  to 
be  valid,  did  not  show  jurisdiction  of  the  person  of  the  defendant 
therein." 
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Tlie  plaintiff's  complaint  based  his  title  to  the  property  in  ques- 
tion upon  his  special  interest  in  the  property  as  constable,  by  vir- 
tue of  a  levy  by  executions  issued  upon  two  justices'  judgments, 
setting  forth  the  judgments  and  the  executions  issued  thereon,  and 
proving  his  levy.  This  was  a  sufficient  interest  to  maintain  an 
action.  The  executions  upon  which  the  plaintiff  levied  were  good 
on  their  face,  and  would  have  justified  the  plaintiff  in  his  action, 
had  he  been  defendant  and  sued  in  trespass  for  taking  it ;  even 
though  the  justices  who  issued  them  had  no  jurisdiction  of  the 
actions  in  which  they  were  rendered.  This  is  intended  to  be  a 
rule  of  protection,  but  that  is  not  the  position  of  the  plaintiff  in 
this  action.  He  is  plaintiff,  and  attempts  to  build  up  a  title  upon 
judgments,  by  maintaining  an  action  upon  them,  against  a  third 
person.  Here  the  officer  becomes  the  assaulting  party.  As  was  said 
by  Bronson,  J.,  in  Horton  v.  Hendershot  (1  Hill,  119),  "  this  rule  is 
intended  for  a  shield,  but  not  a  sword."  {Dunlap  v.  Hunting,  2 
Benio,  645.  £:arl  v.  Camp,  Ifi  Wend.,  562.)  The  plaintiff  fully 
established  that  he  was  a  constable.  Two  judgments  were  shown  ; 
one  of  $48.21,  the  other  of  $7.50,  upon  which  the  executions  were 
issued  under  which  the  plaintiff  claims  title.  The  smaller  one,  I 
think,  was  good,  and  full  jurisdiction  shown  in  the  justice  before 
whom  the  judgment  was  obtained.  The  only  question  that  can 
be  raised  is  as  to  the  larger  one.  And  as  to  this,  the  first  question 
is,  did  the  justice  obtain  jurisdiction  of  the  defendant  therein  ? 

On  the  trial,  the  docket  of  the  justice  was  introduced  in  evi- 
dence. The  justice  himself  was  not  called.  The  docket  showed 
that  a  short  summons  had  been  issued  against  the  defendant,  dated 
July  6,  1869,  and  returnable  on  the  9tli  of  tlie  same  month,  duly 
served.  All  that  appeared,  beyond  this,  on  the  docket,  was  "  aff't, 
short  summons  issued."  No  affidavit  was  proved  or  produced. 
And  the  defendant  therein  named  did  not  appear,  on  the  return 
day,  but  the  plaintiff  proceeded  to  obtain  judgment  on  an  account. 
The  plaintiff,  I  think,  failed  in  this  to  show  jurisdiction  in  the 
justice.  A  short  summons  can  only  be  issued  against  defendants 
who  come  within  that  class  of  persons  who,  by  the  non-imprison- 
ment act  of  1831,  now  adopted  as  a  part  of  the  provisions  in 
relation  to  justices'  courts  (3  B.  S.  462,  §§  212  to  215,  5th  ed.),  can- 
not be  proceeded  against  by  long  summons  or  warrant.  And  that 
a  plaintiff  brings  himself  within   that  provision  must  be  made  to 
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appear  to  the  justice,  by  affidavit.  This  short  summons,  therefore, 
is  an  extraordinary  process,  and  can  only  issue  on  proper  prelimi- 
nary proof;  and  as  no  jurisdiction  is  obtained,  without  such  proof, 
a  judgment  in  this  inferior  court  is  to  be  presumed  void,  until  the 
party  upon  whom  the  onus  is  thrown  supplies  that  proof  The 
mere  memorandum,  "  aff't,  short  summons,"  upon  the  justice's 
docket  alone,  does  not  furnish  the  evidence  that  the  justice  had 
jurisdiction ;  and  as  there  was  no  appearance  on  the  part  of  the 
defendant,  there  was  no  waiver  of  this  objection. 

The  judgment,  so  far  as  the  proof  on  the  trial  presented  it,  was 
clearly  void.  {Kelly  v.  Archer,  48  Barb.,  68,  71.  Irnbert  v. 
HoMoch,  23  How.  Pr.,  460,  and  oases  there  died.  Barnes  v.  Ha/r- 
ris,  4  N.  T.  382.) 

I  am  nevertheless  of  opinion  that  the  judgment  before  us  ought 
not  to  be  reversed.  When  this  judgment  now  claimed  to  be  void, 
was  offered  in  evidence,  the  defendant's  counsel,  being  present,  not 
only  permitted  the  docket  to  be  read  in  evidence,  without  objection, 
but  admitted  it  to  be  evidence.  The  question  of  the  validity  of 
the  judgment  was  not  raised,  on  the  trial ;  the  judge's  attention 
was  not  directed  to  any  want  of  validity  in  it ;  and  it  was  not  made 
a  matter  of  contest.  The  court  had  a  right  to  assume,  and  take 
for  granted,  by  the  conduct  of  the  defendant  and  his  counsel  on 
the  trial,  that  the  justice  before  whom  the  judgment  Was  obtained 
had  jurisdiction  of  the  case.  It  is  to  be  presumed,  after  judgment, 
that  if  the  objection  had  been  taken  at  the  proper  time,  the  justice 
who  tried  the  action,  or  the  affidavit  to  which  the  docket  refers, 
could  have  been  produced,  and  the  proper  evidence  been  supplied. 
The  justice  who  tried  this  action  is  to  be  presumed  to  have  tried 
it  upon  the  implied  theory  which  the  silence  of  the  defendant  must 
be  regarded  as  conceding  to  be  true,  to  wit,  that  there  was  no  intent 
to  take  exceptions  to  the  validity  of  this  judgment.  It  is  bad 
faith  toward  the  party ;  it  is  unprofessional  on  the  part  of  counsel ; 
it  is  trifling  with  the  courts,  thus  to  prosecute  or  defend  actions 
upon  the  basis  of  technicalities  induced  by  bad  faith  ;  and  courts 
should  never  give  countenance  to  such  practice.  But  it  is  suffi- 
cient, here,  to  put  the  case  on  the  ground  that  the  party  is  to  be 
presumed  after  judgment,  to  have  waived  any  objection  that  he 
might  have  taken  on  the  trial,  but  omitted  to  take.     {Austin  v. 
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Burns,  16  Bark,  643.     Jenhs  v.  Smith,  1   ¥.  Y.  94.     Dunts  v. 
Bunts,  44  Barb.,  460.     Paiqe  v.  Fazaokerly,  36  id.  395.) 
I  think,  therefore,  the  judgment  should  be  affirmed. 


SUPREME  COURT. 

Williams  v.  Spencee. 

(5  Johns.,  351.     Decided  1810.) 

Where  A.  let  a  house,  except  one  room  which  he  reserved  for  himself  and  occu- 
pied separately ;  and  the  outer  door  of  the  house  being  open,  a  constable  broke 
open  the  door  of  the  inner  room  occupied  by  A.  in  order  to  arrest  him  ;  it  was 
held,  that  trespass  would  not  lie  against  the  constable. 

In  error  on  certiorari.  The  defendant  in  error  let  out  part  of 
his  house,  and  reserved  an  inner  room  for  himself,  which  he  occu- 
pied. The  plaintiff  in  error,  who  is  a  constable,  having  a  warrant 
against  the  defendant  in  error,  the  outer  door  of  the  house  being 
open,  broke  open  the  door  of  the  inner  room,  and  arrested  him. 
An  action  of  trespass  was  brought  against  the  constable,  before  the 
justice,  who  gave  judgment  for  the  plaintiff. 

Tomlinson,  for  the  plaintiff  in  error. 

Foot,  contra. 

Per  Curiam.  There  was  no  protection,  in  this  case,  to  the  door 
of  the  inner  room,  though  occupied  separately  by  the  defendant  in 
error.  The  constable  had  a  right  therefore,  to  break  the  door. 
{Oowp.  1.)     The  judgment  must  be  reversed. 
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SUPEEME  COUET. 

Seth  Pope  v.  Heney  Haet. 

(23  How.,  215.     S.  a  35  Barh.,  630.     Decided  1862.) 

A  person  applying  to  a  justice  of  tlie  peace  for  a  warrant  for  a  tort,  in  the  county 
where  he  resides,  against  a  non-resident  of  such  county,  must  state  in  his  affi- 
davit the  facts  and  circumstances  showing  the  grounds  of  Ms  application,  so 
that  the  justice  may  judge  of  the  necessity  and  propriety  of  issuing  the 
warrant. 

The  affiant  must  state  in  his  affidavit  that  he  helieves  he  has  a  cause  of  action  for 
a  tort  or  wrong  against  the  defendant  and  then  set  out  when  and  how  the 
claim  arose,  so  that  the  justice  may  see  that  it  was  ex  delicto. 

The  action  may  be  adjourned  on  the  application  of  the  plaintiff  for  good  cause 
shown,  but  if  he  so  adjourn  without  the  consent  of  the  defendant  for  more 
than  twelve  hours  from  the  time  he  was  talien  before  the  justice,  the  defend- 
ant must  be  discharged  from  custody,  although  the  cause  thereby  is  not  dis- 
continued. 

This  action  was  brought  before  a  justice  of  the  peace  of  Cort- 
land county  and  was  commenced  by  warrant.  The  affidavit  on 
which  the  warrant  issued  was  in  the  words  and  figures  follow 
ing,  to  wit : 

"  State  of  JSTew  York,  Cortland  county,  ss. — Seth  Pope,  of  Cort-" 
land,  in  said  county,  being  duly  sworn,  says  that  he  has,  as  he 
believes,  a  good  cause  of  action  against  Henry  Hart,  of  Summer 
Hill,  in  the  county  of  Cayuga,  for  fraud  and  deceit  in  the  sale  by 
him  of  a  certain  pair  of  horses  to  this  deponent,  in  the  year  1857. 

"  This  deponent  makes  application  for  a  warrant  therefor  against 
the  said  Hart ;  and  further  says,  that  the  said  Hart  is  a  non-resi- 
dent of  the  said  county  of  Cortland,  and  resides  at  Summer  Hill 
in  the  county  of  Cayuga. 

"  (Signed.)  SETH  POPE. 

"Sworn  before  me  this  24th  day  of  January,  1861. 

"  P.  B.  Davis,  Justice  of  the  Peace." 

The  defendant  was  arrested  and  taken  before  the  justice  of  Cort- 
landville,  by  virtue  of  the  warrant,  on  the  24:th  day  of  January, 
1861,  when  the  plaintiff  complained  of  him  for  fraud  and  deceit 
in  the  sale  of  a  span  of  horses  by  defendant  to  plaintiff  in  March, 
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1857.  The  plaintiff  alleged  that  the  horses  were  balky,  kicking, 
untrue  and  vicious,  and  that  one  of  them  was  an  original  (meaning, 
as  is  supposed,  a  ridgling).  He  claimed  that  the  defendant  knew 
the  horses  were  thus  vicious,  and  that  one  was  an  original  or  ridgling, , 
and  that  he  made  such  fraudulent  statements  and  representations 
to  the  plaintiff  concerning  them,  as  induced  him  to  believe  they 
were  kind,  true  and  gentle ;  and  fraudulently  concealed  the  fact 
from  plaintiff's  knowledge  that  one  of  them  was  only  half  gelt. 

Before  the  defendant  answered  the  complaint  he  objected  to  the 
affidavit  on  which  the  warrant  was  issued  "  as  insufficient."  The 
justice  overruled  the  objection,  and  the  defendant  excepted.  The 
defendant  then  answered  the  complaint,  and  denied  each  and  every 
allegation  in  it. 

The  plaintiff  then  asked  the  justice  to  adjourn  tiie  cause,  to 
which  the  defendant  objected ;  but  the  justice  adjourned  it  until 
the  30th  of  January,  1861.  The  defendant  excepted  to  the  decis- 
ion of  the  justice  adjourning  the  cause  on  plaintiff's  motion. 
When  the  cause  was  tried  the  plaintiff  gave  evidence  that  tended 
to  establish  his  alleged  cause  of  action.  The  defendant's  evidence 
tended  to  show  that  he  was  not  guilty  of  any  fraud  or  deceit  in 
the  sale  of  the  horses  to  the  plaintiff.         *         *         *        * 


Duell  (&  Foster,  for  the  plaintiff. 

A.  P.  Smith,  for  the  defendant. 

By  the  Court,  Baloom,  P.  Justice.  A  warrant  is  the  only 
processs  by  which  a  person  can  commence  an  action  for  a  tort  or 
wrong  before  a  justice  of  the  peace  in  the  county  in  which  he 
resides,- against  a  non-resident  of  such  county.  (1  R.  S.  5th  ed., 
429,  §  15  ;  id.,  462,  §  213  ;  Benedict's  Treatise,  3d  ed.,  68  and  69  ; 
1  Cow.  Tr.,  Med.,  461  aW  462.)  And  it  is  provided  by  statute 
that  "  in  all  cases  on  application  for  a  warrant,  except  when  the 
suit  shall  have  been  commenced  by  summons,  the  person  applying 
shall  by  affidavit  state  the  facts  and  circumstances  within  his 
knowledge,  showing  the  grounds  of  bis  application,  whereby  the 
justice  may  the  better  judge  of  the  necessity  and  propriety'  of 
issuing  such  warrant."  (3  R.  S.  5th  ed.  429,  §  17  ;  1  Cow.  Tr.,  2d 
ed.  463.)     The  defendant's  counsel  insists  that  the  plaintiff  did  not 
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state  sufficient  facts  and  circumstances  in  his  affidavit  in  this  case, 
to  entitle  him  to  a  warrant.  But  I  am  of  the  opinion  that  he  did. 
He  stated  positively  that  he  was  a  resident  of  the  county  in  which 
.the  action  was  brought,  and  that  the  defendant  was  a  resident  of 
Cayuga  County.  The  affidavit  was  certainly  sufficient  in  respect 
to  the  residence  of  the  parties.  {See  Benedict's  Tr.  3d  ed.,  69 
and  70 ;  1  Oow.  Tr.,  2d  ed.  463 ;  Runter  v.  Bwrtis,  10  Wend., 
360 ;  Loder  v.  Phelps,  13  id.,  46  ;  Smith  v.  Luce,  14  id.,  237,  20 
id.,  77 ;  Whitney  v.  Shufelt,  1  Denio,  529.)  He  also  stated  he 
had,  as  he  verily  ielieved,  a  good  cause  of  action  against  the 
defendant,  for  fraud  and  deceit  in  the  sale  by  him  of  a  certain  pair 
of  horses  to  the  plaintiff  in  the  year  1857.  This  clearly  showed,  if 
he  had  a  cause  of  action  against  the  defendant,  that  it  was  not  on 
contract,  but  was  ex  delicto  —  in  other  words,  for  a  tort  or  wrong. 

The  contract  of  sale  was  stated  and  proved  by  way  of  induce- 
ment ;  but  the  fraud  and  deceit  constituted  the  gist  of  his  claim. 
The  defendant's  counsel  seems  to  think  the  plaintiff  should  have 
sworn  positively  that  he  liad  a  cause  of  action  against  the  defend- 
ant for  the  alleged  fraud  and  deceit,  or  that  he  should  have  stated 
more  facts  and  circumstances  from  which  it  might  be  inferred  he 
had  such  a  cause  of  action. 

It  will  be  observed  that  tlie  statute  only  requires  a  person  apply- 
ing for  a  warrant,  to  state  the  facts  and  circumstances  "  within  his 
knowledge"  showing  the  grounds  of  his  application.  Neither  of 
the  authorities  above  cited,  nor  any  other  that  I  am  aware  of,  holds 
that  the  person  or  party  who  applies  for  a  warrant  in  an  action 
ex  delicto  must  swear  positively  that  the  plaintiff  has  a  cause  of 
action  against  the  defendant,  or  to  sufficient  facts  and  circumstances 
clearly  to  show  the  existence  of  the  alleged  cause  of  action.  Such 
affidavit  could  not  be  truthfully  made  by  one  plaintiff  in  -twenty. 

In  this  case,  if  the  alleged  fraud  and  deceit  were  proved  on  the 
trial,  the  same  were  establislied  by  isolated  facts  and  circumstances 
that  were  stated  by  different  witnesses,  and  as  to  which  the  plaintiff 
had  no  personal  knowledge.  I  think  all  a  person  need  state  in  his 
affidavit  for  a  warrant,  as  to  having  a  cause  of  action  for  a  tort  or 
wrong,  is,  that  he  believes  he  has  a  cause  of  action  against  the 
defendant,  and  then  set  out  when  and  how  he  claims  it  arose,  so 
that  it  may  be  seen  to  be  ex  delicto.  If  these  views  are  correct, 
the  affidavit  authorized  the  justice  to  issue  the  warrant  in  this  case. 
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The  defendant's  counsel  contends  that  the  justice  erred  in 
adjourning  the  cause  on  the  application  of  the  plaintiff,  from  the 
24:th  to  the  30th  day  of  January.  The  defendant  was  entitled  to 
be  discharged  from  the  custody  of  the  constable  at  the  expiration 
of  twelve  hours  from  the  tinae  he  was  taken  before  the  justice  upon 
the  warrant,  because  the  trial  of  the  cause  was  not  commenced 
within  that  period.  (2  H.  S.,  229,  §  25 ;  Arnold  v.  Stevens,  10 
Wend.,  516 ;  Benedici^s  Tr.,  %d  ed.,  72 ;  1  Cow.  Tr.,  M  ed.,  507  ; 
id  532  a/iid  533.)  And  as  the  return  of  the  justice  shows  nothing 
to  the  contrary,  it  will  be  presumed  he  was  discharged  within  that 
period.  But  the  plaintiff,  notwithstanding  that,  was  entitled  to 
have  the  cause  adjourned  upon  showing  good  reasons  therefor.  It 
is  stated  in  Cowen's  Treatise  that  it  is  also  inferable  from  the 
language  of  the  72d  section  (3  R.  8.,  437,  §  62,  Uh  ed),  that  the 
plaintiff  in  a  suit  commenced  by  warrant,  although  he  be  a  resi- 
dent, may  have  an  adjournment  on  his  own  application ;  but  in 
such  case  the  defendant  is  to  be  discharged  from  custody.  (2  Cow. 
Tr.,  2d  ed.,  840  and  841.)  The  cause  was  not  discontinued  by  the 
adjournment  or  discharge  of  the  defendant  from  the  custody  of 
the  constable.     (2  R.  S.,  239,  §  72,  73.) 

******** 

Decision  accordingly. 


STJPEEME  COURT. 


Teewilligee,  Deputy  Sheeiff  of  Delawaee  Cottntt,  v.  "Wheelee 

and  othees. 

(35  Barh.,  620.    Decided  1862.) 

This  action  was  tried  at  an  adjourned  circuit  held  in  Delaware 
county  in  March,  1861. 

The  case,  as  stated  by  the  plaintiff's  counsel  in  his  opening,  was 
as  follows :  In  the  spring  of  1859,  Simon  L.  Lewis  was  the  owner 
and.  in  possession  of  a  certain  log  raft  then  lying  in  the  town  of 
Hancock,  in  the  county  of  Delaware ;  that  on  or  about  the  17th 
day  of  February,  1859,  John  J.  Bonner  duly  recovered  a  judgment 
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in  a  justice's  court  in  said  county  for  $25,  damages  and  costs;  that 
on  the  23d  day  of  February  aforesaid  a  transcript  of  said  judg- 
ment was  duly  filed  in  the  office  of  the  clerk  of  said  county,  and 
judgment  duly  docketed  thereon  in  said  clerk's  ofiice  and  an  execu- 
tion was  duly  issued  thereon  by  said  clerk  on  the  day  last  afore- 
said, and  delivered  to  the  plaintiff  for  collection,  who  then  was, 
and  still  is,  a  deputy  of  the  sheriff  of  said  county  ;  that  on  the 
26th  day  of  March,  1859,  the  plaintiff,  as  such  deputy,  duly  levied 
upon  and  seized  at  Hancock,  in  said  county,  the  raft  in  contro- 
versy, in  the  action,  while  the  same  belonged  to  and  remained  in 
possession  of  said  Simon  L.  Lewis,  the  defendant  in  the  execution, 
and  took  actual  possession  of  said  raft  by  virtue  of  the  execution  and 
levy,  and  put  one  Henry  W.  Hunt,  as  his  agent,  in  possession  thereof, 
who  run  the  same  for  the  plaintiff,  to  the  forks  of  the  Delaware 
river  in  said  town  of  Hancock,  and  there  landed  the  same  for  the 
plaintiff,  who  retained  the  possession  thereof  until  said  raft  was 
wrongfully  taken  from  the  plaintiff  by  the  defendants;  that  at  the 
time  the  plaintiff  levied  upon  the  raft,  the  defendants,  Frederick 
M.  and  Dewitt  C.  Wheeler  held  an  alleged  chattel  mortgage 
upon  the  raft,  executed  by  Simon  L.  Lewis  to  them ;  that  the 
plaintiff  afterwards  tendered  to  those  defendants  the  amout  due 
upon  said  mortgage  for  their  claim .  upon  the  raft,  which  tender 
was  accepted  by  them;  that  the  defendants,  a  few  days  afterwards, 
wrongfully,  and  without  knowledge  or  consent  of  the  plaintiff, 
took  the  raft  from  the  possession  of  the  said  deputy  sheriff,  plain- 
tiff, and  run  the  same  to  market,  and  sold  the  same  and  appropri- 
ated the  proceeds  thereof  to  their  ov^n  use. 

The  defendant's  counsel  then  asked  the  court  to  nonsuit  the 
plaintiff,  upon  the  ground  that  the  action  could  not  be  maintained 
by  the  deputy  sheriff  in  his  own  name,  but  that  the  action  should 
have  been  brought  by  Baldwin  Grifiin,  as  sheriff  of  Delaware 
county,  and  that  the  action  could  only  be.  brought  in  his  name. 

The  court  granted  the  motion,  and  nonsuited  the  plaintiff,  on 
the  sole  ground  that  the  deputy  sheriff  could  not  maintain  the 
action.  To  which  ruling  and  decision  the  plaintifi's  counsel 
excepted. 

Judgment  was  suspended,  and  the  plaintifi's  counsel  moved  for 
a  new  trial  on  the  exception  taken  to  the  decision  nonsuiting  the 
plaintiff. 
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William  Wakeman  and  William  Oleason,  for  the  plaintiff. 

Robert  Parker,  for  the  defendants. 

By  the  Court,  Baloom,  P-  J.  A  deputy  sheriff  is  the  agent  or 
servant  of  the  sheriff.  {Golvinv.  Holhrooh,  2  Comst.,  126.)  The 
levy  by  the  plaintiff  as  deputy,  upon  the  raft  in  question,  was  the 
act  of  the  sheriff.  {Sheldon  v.  Payne,  3  Seld.,  453.)  He  could 
not  have  made  a  valid  levy  in  his  own  name.  All  levies  and  returns 
by  a  deputy  sheriff  must  be  made  in  the  name  of  his  principal,  the 
sheriff.  (Simonds  v.  Catlin,  2  Caines'  -ff.,  61.  Coleman  (&  Gaines' 
Cas.,  354.  23  Wend.,  435,  441.  4  Hill,  351.  Croch.,  on  Sherifs, 
§§  39,  440,  531.)  The  possession  of  the  raft  by  the  plaintiff,  as 
deputy  sheriff,  was,  in  judgment  of  law,  the  actual  possession  of 
the  sheriff;  the  rule  being  that  the  possession  of  an  agent  or  ser- 
vant is  the  actual  possession  of  the  principal  or  owner.  (16  Wend., 
350  and  351.)  Hence,  the  plaintiff  could  not  maintain  the  action 
on  the  ground  that  the  raft  was  taken  from  his  actual  possession  by 
the  defendants.  1  am  aware  that  a  person  who  receipts  goods 
levied  upon,  to  the  sheriff,  may  maintain  actions  therefor  against 
strangers  who  wrongfully  take  them  from  him,  although  he  has 
sometimes  been  called  the  servant  or  agent  of  the  sheriff.  But  he 
holds  the  goods  in  his  own  name,  and  does  no  act  concerning  them 
in  the  name  of  the  sheriff.  He  holds  them  as  bailee  of  the  sheriff, 
and  has  such  a  possession  and  interest  in  them  as  entitles  him  to 
sue  for  them  when  wrongfully  dispossessed.  {Edw.  on  Bail.  61. 
16  Wend.,  335.)  The  plaintiff's  counsel  seems  to  think  that 
because  a  deputy  sheriff  must  be  appointed  by  a  writing  under 
seal,  and  must  take  an  ofiBcial  oath  (1  M.  S.  877,  §  169,  ith  ed.), 
and  may  be  required  to  give  security  to  the  sheriff  for  the  faithful 
discharge  of  the  duties  of  his  office  (10  Paige,  231,  232),  he  is  such 
an  officer,  and  has  such  an  interest  in  the  goods  levied  upon  by 
him  that  he  can  maintain  actions  in  his  own  name  against  strangers 
who  wrongfully  take  them  from  him.  The  difficulty  in  maintain- 
ing this  position  lies  in  the  fact  that  a  deputy  sheriff  can  do  no  act 
in  his  own  name,  and  never  professes  to  do  any  for  himself.  He 
is  only  a  mere  arm  or  hand  of  the  sheriff,  although  he  takes  an 
oath  and  gives  security  for  tlie  faithful  execution  of  the  trust  reposed 
in  him.  If  a  servant  or  agent  takes  an  oath  or  gives  security  that 
33 
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he  will  honestly  and  faithfully  do  the  business  confided  to  him  by 
his  employer,  he  has  no  greater  rights  in,  or  to,  any  property  he  has 
charge  of,  than  he  would  have  without  taking  any  oath  or  giving 
such  security. 

A  sheriff  or  under  sherift'  may  appoint  deputies  by  parol,  with- 
out writing,  to  do  particular  acts  only,  and  such  deputies  need  not 
tate  an  ofiicial  oath.  (1  H.  8.  877,  §  169,  5th  ed.)  But  I  will  not 
pursue  these  questions  further. 

The  opening  of  the  plaintiff's  counsel  showed  that  the  defend- 
ants had  taken  but  one  raft,  and  that  the  plaintiff  never  had  any 
possession  or  control  of  that,  except  as  a  deputy  of  the  sheriff  of 
Delaware  county.  And  as  such  possession  and  control  were  the 
actual  possession  and  control  of  the  sheriff  himself,  it  follows  that 
the  plaintiff  was  properly  nonsuited,  and  his  motion  for  a  new  trial 
should  be  denied  with  costs. 

Decision  accordingly. 


SUPREME  COURT. 


Milton  W.  Skiff,  appellant,  v.  Azaeiah  B.  Stewaet,  Nathan  P. 
Eaton,  and  Matthew  F.  Sheeman,  respondents. 

(39  Roy).,  385.     Decided  1866.) 

Appeal  from  order  of  special  term,  setting  aside  attachment. 

K  E.  Harding,  for  appellant. 

F.  C.  Peck,  for  respondents. 

Daniels,  J.  The  application  for  tlie  attachment  was  made 
upon  the  ground  that  the  defendants  were  about  to  assign  or 
dispose  of  tlieir  property,  with  intent  to  defraud  their  creditors. 
And  the  questions  arising  upon  the  affidavit  of  the  plaintiff,  which 
was  presented  in  support  of  that  application,  are  those  of  fact  rather 
than  of  law.  The  debt  upon  which  the  application  was  founded 
was  stated  to  be  for  money  paid  out  and  advanced  by  the  plaintiff, 
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within  the  preceding  five  years,  amounting  to  the  sum  of  twenty 
thousand  dollars,  for  the  use  and  benefit  of  the  defendants.  There 
is  nothing,  whatever,  in  the  affidavit  showing,  or  in  any  manner 
tending  to  show,  that  the  moneys  were  paid  out,  either  wholly  or 
partially,  at  the  request  of  the  defendants,  or  either  of  them. 
Neither  does  it  appear  that  they  have  at  any  time,  in  any  manner, 
recognized  or  acknowledged  their  liability,  or  promised  payment 
of  the  debt  or  any  part  of  it.  > 

The  Code  allows  an  attachment  to  be  issued  in  a  case  of  this 
description,  only  when  it  shall  appear  by  afiBdavit  that  a  cause  of 
action  exists  against  the  defendant  or  defendants  in  the  action 
{Code,  §  229),  which  in  this  case  the  plaintiff"  has  failed  to  comply 
with.  For  even,  though  it  be  conceded  that  he  did  as  he  states, 
at  different  times  pay  out  and  advance  these  moneys  for  the  use 
and  Ijenefit  of  the  defendants,  that  would  not  be  sufficient  to  con- 
stitute a  right  of  action  against  them,  withoiit  the  further  fact 
that  it  was  done  at  the  defendants'  request.  The  statement  that 
the  amount  mentioned  was  due  and  unpaid  to  the  plaintiff  from 
the  defendants,  does  not  help  the  case.  For  that  is  the  conclusion 
of  the  plaintiff",  only,  from  the  facts  previously  set  forth,  and  not 
the  statement  of  any  additional  facts  or  circumstances.  If  all 
the  facts  set  forth  in  the  affidavit  are  true,  they  would  not  be 
sufficient  to  warrant  a  recovery  of  the  money  claimed  against  the 
defendants.  It  can  only  appear  from  the  affidavit  that  a  cause  of 
action  exists,  when  the  facts  and  circumstances  out  of  which  it 
arose,  are  so  far  set  forth  as  legally  to  warrant  and  sustain  that 
conclusion.  And  that  it  is  the  theory  of  the  section  of  the  Code 
referred  to  already,  because  it  requires  that  the  affidavit  shall  not 
only  specify  the  amount  of  the  claim,  but  also,  the  grounds  thereof. 
It  is  only  when  that  is  done  that  the  officer  applied  to,  is  author- 
ized to  issue  the  attachment. 

The  statement  contained  in  the  affidavit,  which  it  is  claimed 
supports  the  plaintiff^ 's  conclusion  that  the  defendants  were  about 
to  assign  or  dispose  of  their  property  with  the  intent  to  defraud 
their  creditors,  is  like  the  preceding  portion  of  it,  exceedingly 
loose  and  unsatisfactory.  It  is  that  one  of  the  defendants  informed 
the  plaintiff",  "  that  he  intended  to  leave  this  state  and  go  to  the 
state  of  Georgia,  that  he  should  dispose  of  the  property  of  the 
said  partnership  if  he  could  find  any  one  to  take  it.     And  any 
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creditor  who  did  not  know  enough  to  take  care  of  himself,  must 
get  what  he  could."  Neither  the  time,  nor  place,  nor  the  individ- 
ual who  made  this  statement,  is  mentioned  in  the  affidavit.  The 
only  allusion  contained  in  it  on  that  subject  is  that  it  was  "  lately." 
This  statement  indicated  a  disposition  on  the  part  of  the  person 
making  it  to  defraud.  It  substantially  placed  the  creditors  at 
defiance,  and  referred  them  to  their  legal  proceedings  as  the  only 
possible  means  of  securing  the  payment  of  their  debts.  But  in 
order  to  authenticate  it,  as  the  grounds  of  an  attachment,  it  should 
have-  been  stated  with  more  particularity.  The  name  of  the 
defendant  making  the  statement,  and  the  time  and  place  where  it 
was  made,  should  have  been  stated.  For  in  no  other  manner,  can 
the  defendants  be  furnished  with  any  satisfactory  or  reliable  means 
of  meeting  or  controverting  it.  The  seizure  of  the  debtor's  pro- 
perty before  the  creditor  has  secured  the  establishment  of  his  rights 
by  a  judgment,  is  a  harsh  proceeding.  And  to  warrant  it  a  plain 
case  should  be  made  out,  particularly  as  the  ex  parte  affidavit  of 
the  plaintiff,  is  sufficient  to  support  it.  And  if  the  affidavit  fails 
to  do  that,  the  attachment  should  be  denied.  There  seems  to  be  a 
growing  disposition  to  make  applications  for  attachments,  as  well 
as  for  other  provisional  remedies,  upon  very  imperfect  proofs. 
There  is  no  justification  for  this  ia  the  very  liberal  system  of 
practice  adopted  by  the  Code,  and  it  is  the  duty  of  courts  of  justice 
to  resist  it,  if  the  provisions  of  the  law  are  to  be  respected  and 
maintained.     The  order  of  the  special  term  should  be  affirmed. 

Maevin  and  Davis,  concurred. 

Geovee,  dissents. 
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SUPEEME  COUET. 

Stone  v.  Millee  and  others. 
(62  Barh.,   430.    Decided  1862.) 
J.  M.  Musoott,  for  the  plaintiff. 
C.  D.  Adams,  for  the  defendants. 

By  the  Court,  Mullin,  J.  The  plaintiff  proved  on  the  trial,  that 
he  was  a  constable  of  the  county  of  Lewis,  in  November  and 
December,  1860.  In  November  of  that  year  one  Eiggs  applied 
to  a  justice  of  tlie  peace  of  said  county  for  an  attachment,  under 
section  34  of  the  act  to  abolish  imprisonment  for  debt,  against 
one  Garret  Van  Konghnet,  on  a  demand  arising  upon  contract. 
The  ground  of  the  application  was  that  Van  Koughnet  was  a  non- 
resident of  the  county  of  Lewis.  A  bond  was  given  as  required 
by  the  act ;  an  attachment  was  issued  and  delivered  to  the  plain- 
tiff, who  subsequently  made  return  thereto,  as  follows :  "  By 
virtue  of  the  within  attachment  I  did,  on  the  22d  of  November, 
1860,  attach  and  take  into  my  custody  the  goods  and  chattels 
mentioned  in  an  inventory  of  which  the  annexed  is  a  copy,  and 
immediately,  on  the  same  day,  I  made  an  inventory  of  the  property 
seized,  and  because  the  defendant  could  not  be  found  in  the 
county  of  Lewis,  1  left  a  copy  of  the  within  attachment  and  of 
the  said  inventory,  duly  certified  by  me,  at  the  last  place  of  resi- 
dence of  the  said  defendant.  Said  copj'  of  attachment  was  not 
personally  served  on  said  defendant." 

The  service  was  made  on  the  22d  of  November.  On  the  26th, 
the  defendant  not  appearing,  the  justice  issued  a  summons  against 
Van  Koughnet,  returnable  on  the  28th.  This  summons  was 
returned  that  the  defendant  could  not  be  found,  after  diligent 
search.  On  said  last  mentioned  day,  the  defendant  not  appearing, 
the  plaintiff  Eiggs  proved  his  demand,  and  a  judgment  was  ren- 
dered against  Van  Koughnet,  and  subsequently  an  execution  was 
issued  thereon,  which  was  delivered  to  the  plaintiff"  -and  by  him 
levied  on  the  property  seized  on  the  attachment.     Such  levy  was 
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made  on  the  28th  of  November.  On  the  6tli  of  December,  the 
defendant  in  this  suit  procured  an  attachment  from  the  county 
judge  of  Lewis  county,  in  an  action  then  pending  in  the  Supreme 
Court,  against  the  property  of  said  Van  Koughnet,  which  was 
levied  on  the  same  day  by  the  special  deputy  of  the  sheriff,  on 
the  same  property  seized  by  the  plaintiff  in  this  suit,  and  the 
defendants  caused  the  said  property  to  be  removed  from  the  cus- 
tody of  the  plaintiff  to  a  place  designated  by  them.  The  plaintiff 
afterwards  demanded  the  property  by  virtue  of  the  execution, 
which  being  refused,  this  action  was  brought. 

On  the  trial  the  plaintiff  was  nonsuited,  on  the  ground-  that  he 
did  not,  on  his  return  to  the  attachment,  state  that  he  left  a  copy 
of  the  attachment  and  inventory  with  the  person  in  whose  posses- 
sion the  property  attached  was  found.  The  plaintiff  offered  to 
prove  that  the  property  -was  not  found  in  the  possession  of  any 
person,  which  evidence  was  rejected. 

The  only  question  arising  on  this,  appeal  is  whether  the  justice 
issuing  the  execution,  \>y  virtue  of  which  the  plaintiff  claimed  the 
property,  did  not  lose  jurisdiction  by  reason  of  the  omission  of 
the  officer  to  make  the  return  above  mentioned.  It  can  not  be 
doubted  but  that  the  justice  acquired  jurisdiction  to  issue  the 
attachment  in  favor  of  Eiggs ;  nor  but  that  the  plaintiff,  by  vir- 
tue of  the  levy  thereon  acquired,  if  his  return  was  not  defective, 
such  a  special  property  in  the  goods  as  would  enable  him  to 
recover  their  value  against  any  person  illegally  appropriating  them. 
(  Van  Loan  v.  Kline,  10  John.,  129.  12  Wend.,  153.)  But  the 
attachment  and  levy,  by  virtue  thereof,  cease  to  bind  the  goods, 
and  of  course  the  title  of  the  officer  levying  determines  when  a 
judgment  is  recovered  and  a  levy  made  on  the  same  goods  by  vir- 
tue of  \an  execution  issued  thereon.  {Sterling  v.  Welcome,  20 
Wend.,  238.)  The  object  of  the  attachment  is  to  seize  and  hold 
goods  until  the  creditor  shall  have  had  opportunity  to  try  the 
question  of  indebtedness  with  his  debtor,  and  to  obtain  an  execu- 
tion upon  the  judgment,  if  one  is  rendered  in  his  favor.  After 
the  levy  on  the  execution,  the  olfieer  holds  the  goods  by  virtue  of 
it  and  not  by  virtue  of  the  attachment,  except  so  far  as  the  prior- 
ity of  levy  on  the  attachment  enures  in  favor  of  the  execution. 
The  validity  of  the  attachment,  and  of  the  levy  thereon,  does  not 
entitle  the  plaintiff  to  recover  in    this  case,  because   when   the 
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defendants  caused  the  property  to  be  seized,  the  plaintiff  held  by 
virtue  of  the  levy  on  the  execution.  The  defendants  were  not 
mere  strangers ;  they  were  creditors  of  Yan  Koughnet  and  rest 
their  right  to  the  property  on  attachments  issued  in  an  action  in 
this  court,  and  their  title  is  not  impaired  by  reason  of  defects,  if 
any,  in  the  proceedings  to  procure  the  attachment.  The  court 
having  jurisdiction  of  the  subject  matter,  defects,  if  any  exist,  are 
amendable,  and  do  not  render  void  the  proceedings. 

Let  us  now  proceed  to  inquire,  1st.  "Whether  the  return  of  the 
plaintiff'  to  the  attachment  was  defective  ;  and  2d.  Whether  such 
defect  deprived  the  justice  of  jurisdiction,  and  thereby  rendered 
void  the  execution  and  levy  thereon.  The  attachment  on  which 
the  plaintiff  relies  was  issued  under  the  32d  section  of  the  non- 
imprisonment  act,  and  on  the  ground  that  the  plaintiff  was  a  non- 
resident of  the  county.  By  section  36  of  the  same  act  it  is  pro- 
vided that  the  attachment  issued  by  virtue  of  said  act  shall  be 
served  in  the  manner  provided  for  the  service  of  attachments 
under  title  4,  article  2  of  chapter  2,  pa/rt  3  of  the  Revised  Stat- 
utes. By  sections  29,  30,  of  the  title  referred  to,  it  is  provided 
that  the  constable  shall  execute  the  same  by  attaching  and  taking 
into  his  custody  such  part  of  the  goods  of  the  defendants  as  shall 
not  be  exempt  from  execution,  and  as  shall  be  sufficient  to  satisfy 
the  plaintiff's  demand ;  and  make  an  inventory  thereof,  and  leave 
a  copy  of  the  attachment  and  of  the  inventory  certified  by  him,  at 
the  last  place  of  residence  of  the  defendant ;  but  if  the  defendant 
have  no  place  of  residence  in  the  county  where  the  goods,  &c., 
are  attached,  such  copy  and  inventory  shall  be  left  with  the  person 
in  whose  possession  the  goods,  &c.,  are  found.  Section  36  of  the 
non-imprisonment  act  provides  that  if  the  defendant  can  be  found 
in  the  county,  the  copy  of  the  attachment  and  inventory  shall  be 
served  on  him  personally,  and  the  return  shall  state  specifically 
whether  such  copy  was  or  was  not  personally  served  on  the  defend- 
ant. Section  BY  of  said  act  declares  that  if  the  attachment  issued 
in  one  of  the  cases  provided  for  in  said  act,  is  personally  served, 
the  justice,  on  the  return  day,  shall  proceed  to  hear  and  determine 
the  cause  in  the  same  manner  as  upon  a  summons  returned  person- 
ally served.  Bat  if  (§  38)  the  attachment  and  inventory  are 
returned  not  personally  served,  and  the  defendant  does  not  appear, 
the  plaintiff  may  take  out  a  summons  against  the  defendant,  and  if 
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such  summons  be  returned  that  the  defendant  cannot  be  found 
after  diligent  inquiry,  the  justice  shall  proceed  to  hear  the  case  as 
upon  a  summons  returned  personally  served. 

The  plaintiff  established,  by  his  alfidavit,  to  the  satisfaction  of 
the  justice,  that  Yan  Kouglmet  was  a  non-resident;  he  could  not, 
therefore,  have  a  residence  in  said  county.  The  plaintiff  probably 
did  not  know  upon  what  ground  the  attachment  was  issued,  aud 
did  not  know,  officially,  that  Van  Koughnet  was  a  non-resident. 
But  on  the  facts  before  us  we  must  assume  that  when  he  went  into 
the  neighborhood  where  Van  Koughnet  had  formerly  resided,  to 
inquire  for  him,  he  ascertained  that  he  was  not  a  resident  of  the 
county ;  at  least  we  must  presume  that  he  ascertained  that  he  had 
not  then  a  residence  in  the  county,  and  thus  the  case  arose  in 
which  the  statute  required  the  copy  of  the  attachment  and  inven- 
tory to  be  left  with  the  person  in  whose  custody  the  goods  were 
found.  This  was  not  done;  the  service  was  therefore  defective. 
It  is  true  that  the  statute  permits  the  officer  to  serve  the  attach- 
ment by  leaving  a  copy  at  the  last  place  of  residence  of  the  debtor, 
and  he  is  not  bound  to  leave  copies  with  the  person  in  whose 
possession  the  goods  are  found,  except  when  the  defendant  has  no 
place  of  residence  in  the  county,  and  that  it  is  left  with  the  officer 
to  determine  which  mode  of  service  he  will  adopt,  and  having 
taken  one  the  argument  is,  that  the  facts  did  not  exist  which  justi- 
fied the  other.  But  we  must  have  regard  to  the  subject  matter  of  the 
statutes,  in  construing  them.  We  are  dealing  with  an  attachment 
issued  under  the  non-imprisonment  act.  That  act  authorizes  an 
attachment  to  issue  on  proof  of  non-residence.  Non-residence 
was  not  ground  for  issuing  an  attachment  under  the  Revised  Stat- 
utes in  force  when  the  non-imprisonment  act  went  into  operation. 
Under  the  Revised  Statutes,  an  attachment  might  issue  against  a 
debtor  who  had  departed  or  was  about  to  depart  the  county,  or 
kept  himself  concealed  therein,  with  intent  to  defraud  his  creditors. 
Such  a  debtor  might  well,  have  a  residence  in  the  county  ;•  at  least 
he  codld  have  a  last  place  of  residence,  at  which  copies  of  attach- 
ment might  be  left.  But  in  the  case  of  a  man  who  had  openly  and 
publicly  removed  from  one  county,  into  another,  in  which  he 
became  a  resident,  it  would  be  absurd  to  say  that  the  legislature 
intended  to  permit  service  to  be  made  upon  him  by  leaving  papers 
at  his  last  place  of  residence.     To  permit  such  a  mode  of  service 
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against  a  non-resident,  would  lead  to  the  grossest  abuses.  It  seems 
to  ine,  therefore,  that  in  cases  of  non-residents,  the  attachments, 
&c.,  must  be  served  by  leaving  them  with  the  person  in  possession 
of  the  goods.  But  it  is  asked  how  the  officer  is  to  determine 
whether  the  defendant  is  a  non-resident  or  absconding  debtor  ?  I 
answer,  1st.  From  the  affidavit  on  which  the  process  issues;  2d. 
By  finding  or  failing  to  find  the  residence  of  the  debtor  in  his 
county.  If  he  find  none,  then  he  serves  by  delivering  to  the  per- 
son in  possession  of  the  goods ;  if  he  find  a  residence,  he  serves  by 
leaving  the  copies  there.  There  is  no  risk  incurred  by  the  officer. 
The  rules  prescribed  for  the  service  are  plain  and  intelligible,  and 
easily  complied  with.  The  return  of  the  plaintiflf  in  this  case 
designates  the  place  where  he  left  the  copies  of  the  papers,  as  the 
last  residence  of  the  debtor,  showing  quite  clearly  that  it  was  not 
his  residence  at  the  time  of  the  service. 

It  is  further  urged,  in  support  of  the  return,  that  it  is  not  to  be 
presumed  that  the  property  was  found  in  the  possession  of  any 
person,  and  if  not  in  some  one's  possession  the  officer  could  not 
serve  the  attachment  otherwise  than  by  leaving  it  at  the  last  place 
of  residence.  Part  of  this  property  attached  was  found  in  a  barn, 
and  another  part  in  an  uninhabited  dwelling,  if  I  recollect  the 
evidence  correctly.  It  was  shown  that  the  goods  were  not  in  the 
actual  possession  of  any  person,  that  is,  no  one  lived  on  the  prem- 
ises on  which  they  were  found.  Title  to  real  estate  draws  after  it 
the  right  to  the  possession,  and  the  one  entitled  to  the  possession 
of  the  soil  is  to  be  deemed  in  actual  possession  for  all  the  pur- 
poses of  protecting  the  property  when  the  right  of  action  rests  on 
possession.  The  possession  in  such  a  case  is  said  to  be  a  possession 
in  law,  as  distinguished  from  possession  in  fact.  {Jacob's  Law 
Die.  tit.  Possession.)  So  the  owner  of  personal  estate  may  sue 
for  an  injury  to  it,  althougli  it  lias  never  been  in  his  possession. 
The  bailee  entitled  to  the  possession  merely  may  also  sue;  so  may 
the  finder.  (1  CMtty's  PI.  167, 168.)  The  owner  of  the  premises 
on  which  the  property  was  stored  was  in  possession  of  it,  and 
entitled,  on  such  possession,  to  resist  a  mere  wrongdoer.  But 
naked  possession,  witliout  any  interest  in,  or  right  over,  the  pro- 
perty, is  all  that  the  statute  requires,  in  order  to  make  it  the  duty 
of  the  constable  to  serve  on  the  one  thus  having  the  possession. 
There  must  have  been  some  person  who  was  in  the  possession 
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of  the  goods,  and  whoever  that  was,  it  was  the  duty  of  the  officer 
to  serve  on  him :  and  not  having  done  so,  it  seems  to  me  that  the 
service  of  the  attachment  was  not  in  accordance  with  the  statute. 

Let  us  next  inquire  what  effect,  if  any,  this  defect  in  the  service 
and  return  had  on  the  lien  of  the  attachment  and  subsequent  pro- 
ceedings before  the  justice.  The  rule  applicable  to  all  inferior  and 
limited  tribunals  is,  that  their  jurisdiction  is  never  presumed,  but 
on  the  contrary,  must  be  alleged  and  proved.  When  the  jurisdic- 
tion of  the  court  or  officer  is  made  to  depend  on  the  return  of  pro- 
cess in  a  given  form,  or  proof  of  a  particular  fact,  and  the  return 
is  not  substantially  in  the  form  prescribed,  or  the  fact  is  not  proved, 
the  court  or  officer  does  not  acquire  jurisdiction,  and  the  proceed- 
ings are  utterly  void.  {Cleveland  v.  Rogers^  6  Wend.,  438.  Mil- 
ler V.  Brinlcerhoff,  i  Denio,  118.  Willard  v.  Sherry,  16  John., 
121.  Vosburgh  v.  Welch,  11  Id.  175.  Davis  v.  Marshall,  14 
JBarb.,  96.  Adhins  v.  Brexoer,  3  Gowen,  206.  Bigelow  v.  Stearns, 
19  John.,  39  ;  and  cases  cited  in  dissenting  opinion  of  Bronson, 
J.,  in  Hoose  v.  Sherrill,  "16  Wend.,  36.) 

By  the  38th  section  of  the  non-imprisonment  act,  it  is  provided 
that  if,  at  the  return  day  of  the  attachment,  it  shall  appear  by  the 
return  that  property  was  attached,  and  that  a  copy  of  the  attach- 
ment, &e.,  was  not  personally  served,  the  justice  may  issue  sum- 
mons, &c.,  and  on  the  return  of  the  officer  enter  judgment.  It 
cannot  appear  that  property  is  attached  unless  the  attachment  has 
been  served,  and  returned  as  required  by  the  statute.  Unless 
property  is  shown  to  the  justice  to  have  been  attached,  he  has  no 
right  to  proceed  to  issue  further  process,  to  enter  judgment  pr  to 
issue  execution. 

It  only  remains  to  inquire  whether  the  defendants  were  precluded 
from  asserting  the  illegality  of  the  proceedings  in  this  action 
brought  against  them,  or  in  other  words,  whether  they  are  void- 
able merely,  and  only  subject  to  correction  on  review  of  the  proceed- 
ings before  the  justice,  or  void  and  assailable  in  a  collateral  action. 
It  would  be  an  endless  labor  to  enter  into  an  examination  of  the 
cases  with  a  view  to  reconcile  the  conflict  between  the  courts  ot 
England  and  America,  and  between  the  decisions  of  the  same  court, 
in  both  countries.  I  think  it  will  be  found  to  be  a  universal  rule, 
that  when  the  defendant  in  the  proceedings  in  controversy  has 
never  been  personally  served,  nor  appeared,  and  there  is  a  defect  in 
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jurisdiction,  it  is  fatal,  and  can  be  taken  advantage  of  by  any  per- 
son interested  in  or  affected  by  them.  When  the  service  is  per- 
sonal, it  has  been  held,  in  one  or  two  cases,  that  if  the  defendant 
does  not  appear  he  loses  the  right  to  object  to  the  defect  of  juris- 
diction, in  a  collateral  action.  (Hoose  v.  Sherrill,  16  Wend.,  33. 
Bromley  v.  Smith,  2  Hill,  517.)  And  when  the  party  appears  and 
does  not  object,  he  waives  all  objection,  and  his  appearance  confers 
jurisdiction.  But  in  this  ease  there  is  no  personal  service  to  cure 
defects  of  jurisdiction.  The  levying  of  the  attachment  was  a 
proceeding  in  rem,  and  it  was  complete  when  the  levy  and  a 
proper  return  were  made.  The  subsequent  proceedings  to  obtain 
a  judgment  depend,  for  their  validity,  on  that  of  the  proceedings 
under  the  attachment ;  and  a  creditor  who,  subsequent  to  the 
attachment,  acquires  a  lien  upon,  or  interest  in,  the  property,  has  a 
right  to  insist  that  the  prior  attaching  creditor  shall  show  a  valid 
right  to  appropriate  the  property.  This  he  can  only  do  by  show- 
ing his  proceedings  to  be  in  conformity  to  the  requirements  of  the 
statute.  This  the  plaintiif  has  not  done,  and  he  cannot  hold  the 
property  against  a  subsequent  attaching  creditor. 

The  judgment  should  therefore  be  affirmed. 

MoEGAN,  J.,  dissented.     Judgment  affirmed. 
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* 

Pai&e,  Justice.  On  these  motions  three  questions  arise.  1st. 
Whether  the  original  affidavits  on  which  the  attachments  were 
issued,  are  sufficient  to  sustain  them  ?  2d.  Whether  the  plaintiffs 
can,  on  these  motions,  read  supplemental  affidavits  in  support  o^ 
such  attachments,  or  move  to  amend  the  original  affidavits  by  sup' 
plying  the  defects  therein  ?  And,  3d.  *  *  *  *  * 
*********** 

1st.  Are  the  original  affidavits  sufficient  to  sustain  the  attach- 
ments ?  The  attachments  were  issued  under  §§  227,  228  and  229 
of  the  Code,  and  in  actions  previously  commenced  and  pending  in 
this  court.  They  are  distinguishable  from  the  attachments  author- 
ized to  be  issued  under  the  provisions  of  the  Revised  Statutes, 
and  the  act  of  1831,  to  abolish  imprisonment  for  debt,  &c.  (2  R. 
S.  230,  §§  26,  28,  1  ed. ;  Act  of  1831,^.  404,  §§  34,  35;  amended 
ly  act  of  1842,  eh.  101,  p.  74 ;  2  E.  S.  2  am,d  3,  1  ed.) 

The  attachments  issued  under  the  Revised  Statutes,  &c.,  are 
special  proceedings ;  are  the  original  process  by  which  suits  are 
commenced  ;  and  a  strict  compliance  with  all  the  requirements  of 
the  acts  under  which  the  proceedings  are  had,  is  necessary  to  con- 
fer jurisdiction ;  and  one  of  these  requirements  is,  that  the  affida- 
vits must  state  the  facts  and  circumstances  to  establish  the  grounds 
of  the  application  for  the  attachment.  (^  Hill,  187;  4  id.  548; 
21  Wend.,  672 ;  7  Barh.,  182 ;  18  Wend.,  611 ;  2  id.  298 ;  21  id. 
310;  4  Denio,  118  ;  3  Com.,  41.) 

An  attachment  under  the  Code  is  not  original  process,  and  by  it 
a  suit  is  not  commenced,  nor  upon  it  alone  can  a  judgment  be 
obtained ;  but  it  is  a  provisional  remedy  adopted  in  a  suit  already 
commenced.  {Code,  §§  99,  227;  Cole  agt.  Kerr,  2  Sand.,  661 ;  12 
Barh.,  265.) 

It  is  in  consequence  of  this  distinction  that  it  has  been  held,  in 
several  cases,  that  the  sufficiency  of  the  affidavits  on  which  the 
attachment  under  the  Code  issues,  is  not  a  jurisdictional  question. 
(12  Barb.,  265,  273,  282 ;  3  Sand.,  703 ;  10  How.  Pr.  E.,  6.)  The 
contrary  rule  prevails  in  relation  to  attachments  under  the  Revised 
Statutes  and  the  act  of  1831. 

As  the  jurisdiction  of  the  court  or  officer,  in  cases  under  the 
Revised  Statutes  and  the  act  of  1831,  depends  upon  the  facts  set 
up  in  the  affidavits,  the  sufficiency  of  such  affidavits  is  necessarily 
a  jurisdictional  question ;  and  if  the  affidavits  fail  to  state  facts 
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necessary  to  confer  jurisdiction,  the  defect   cannot  be  supplied, 
either  by  an  amendment  or  supplemental  affidavits. 

The  Code  differs  materially  from  the  Eevised  Statutes  {pp.  230, 
232,  233,  1  ed.),  and  the  act  of  1831  {p.  404),  in  its  requirements 
in  relation  to  the  contents  of  the  original  affidavits,  on  which  the 
attachments  are  issued.  The  Revised  Statutes  require  that  the 
application  for  the  attachment  shall  state  the  grounds  upon  which 
it  is  founded;  and  that  the  facts  and  circumstances  to  establish 
such  grounds  shall  be  verified  by  the  affidavits  of  two  witnesses ; 
and  the  act  of  1831  requires  that  the  plaintiff  shall,  by  his  own 
affidavit,  or  that  of  some  other  person,  prove,  to  the  satisfaction  of 
the  justice,  the  facts  and  circumstances  to  entitle  him  to  the  attach- 
ment. The  Code  (§  229),  declares  the  attachment  may  be  issued 
whenever  it  shall  appear  by  affidavit  that  a  cause  of  action  exists 
against  the  defendant,  specifying  the  amount  of  the  claim  and  the 
grounds  thereof,  and  that  the  defendant  is,  &c.,  not  a  resident  of 
the  State,  or  has  departed  therefrom  with'intent  to  defraud  his 
creditors,  or  to  avoid  the  service  of  a  summons,  or  keeps  himself 
concealed  therein  with  the  like  intent. 

The  Code  omits  the  requirement  found  in  the  Eevised  Statutes 
and  in  the  act  of  1831,  that  the  facts  and  circumstances  to  estab- 
lish the  grounds  of  the  application  shall  be  stated  in  the  affidavits 
on  which  the  attachment  is  applied  for.  It  is  sufficient,  under  the 
Code,  if  it  appear  by  affidavit  that  a  cause  of  action  exists  against 
the  defendant,  &c.,  and  that  he  is  a  non-resident  of  the  State,  or 
has  departed  therefrom  with  intent  to  defraud  his  creditors,  &c. 
If  these  specific  facts,  which  are  the  grounds  of  the  application, 
are  made  to  appear  by  affidavit  to  tlie  officer  who  issues  the  war- 
rant of  attachment,  the  attachment  is  regular,  although  the  facts 
and  circumstances  to  establish  such  grounds  may  not  'be  stated  at 
length  in  the  affidavit ;  in  other  words,  it  would  seem,  from  the 
peculiar  language  of  the  Code,  that  if  the  facts  of  the  existence  of 
the  cause  of  action,  and  that  the  defendant  is  either  a  non-resident 
of  the  State,  or  has  departed  therefrom  with  intent  to  defraud  his 
creditors,  or  to  avoid  the  service  of  a  summons,  &c.,  can  be  made  to 
appear  by  positive  allegations  in  the  affidavit,  the  affidavit  will  be 
sufficient,  although  it  omits  to  specify  the  particular  facts  and  cir- 
cumstances which  tend  to  establish  the  fact  of  non-residence,  or 
departure  from  the  State  with  intent  to  defraud  creditors,  &c. 
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In  the  actions  in  which  tlie  present  motions  are  made,  the  origi- 
nal affidavits,  verified  on  the  19th  of  April  and  1st  of  May,  1856, 
by  J.  T.  Easton,  and  by  one  of  the  plaintiffs  in  each  action,  state 
in  positive  terms  that  a  cause  of  action  exists  against  the  defend- 
ant, &e. ;  that  the  defendant  declared  to  the  witness  Easton,  about 
the  l^t  of  April,  1856,  that  he  was  going  to  Kansas,  and  that  he 
had  not  been  seen  since  the  night  he  made  such  declaration ;  and 
this  witness  further  states,  that  he  had  no  doubt  the  defendant  had 
gone  to  'Kansas  and  had  left  the  State ;  and  the  plaintiffs  state,  in 
their  affidavits,  that  a  summons  had  been  issued  in  the  actions,  and 
that  the  defendant  had  departed  from  the  State  with  intent  to 
defraud  his  creditors,  or  to  avoid  the  service  of  process,  or  kept 
himself  concealed  therein  with  the  like  intent. 

These  affidavits  may  be  construed  as  stating  positively  on  the 
declaration  of  the  defendant,  in  connection  with  the  fact  that  the 
defendant  had  not  been  seen  since  the  declaration,  that  the  defend- 
ant had  departed  from  the  State ;  and  at  least  on  belief  (although 
the  statement  is  in  positive  terms),  that  he  had  departed  from  the 
State  with  intent  to  defraud  his  creditors,  or  to  avoid  the  service  of 
a  summons.  The  general  term  of  this  district  decided,  in  Fulton 
v.  Heaton  (1  JBarb.,  552),  that  a  similar  affidavit  was  sufficient  to 
authorize  an  attachment  under  the  provisions  of  the  Revised  Stat- 
utes in  relation  to  justices'  courts.  (2  JR.  8.  230,  §§  34,  35 — as 
amended  ly  the  act  of  1831,  p.  404,  §§  34,  35 — which  act  was 
amended  hy  act  of  1842,  j?.  74.) 

It  was  held  in  that  case  upon  the  authority  of  Johnson  v.  Moss 
(20  Wend.,  146),  Smith  v.  Weed  {id.  184),  and  S?nith  v.  Luce  (14 
id.  237),  that  an  affidavit  was  good,  although  the  applicant  swears 
only  to  his  belief  as  to  the  intent  to  defraud,  provided  he  sets  forth, 
on  his  positive  oath,  the  facts  and  circumstances  on  which  such 
belief  is  founded.     {See  2  Wend.,  298 ;  18  id.  614.) 

In  cases  arising  under  the  Revised  Statutes,  if  enough  is  proved 
to  call  upon  the  officer  for  the  exercise  of  his  judgment  upon  the 
weight  and  importance  of  the  evidence;  and  if  he  errs  in  the 
decision  of  a  question  thus  fairly  presented,  the  error  would  not  be 
fatal  to  the  proceedings.  It  is  only  when  there  is  a  total  want  of 
evidence  upon  some  essential  point  that  the  officer  will  fail  to 
acquire  jurisdiction.  (4  Hill,  602  ;  20  Wend.,  77.)  It  may,  per- 
haps, be  objected,  in  the  cases  under  consideration,  as  was  done  in 
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Frost  V.  Willa/rd  (9  Barb.,  445,  446),  that  an  affidavit  stating  posi- 
tively, in  the  words  of  the  Code,  that  the  defendant  had  departed 
from  the  State  with  intent  to  defraud  his  creditors,  was  insufficient, 
as  the  intent  of  the  debtor  could  not  be  known  to  the  witness ;  and 
hence  the  necessity  may  be  urged  of  stating  the  facts  and  circum- 
stances which  tend  to  show  such  intent.     (21   Wend.,  672.) 

There  is,  undoubtedly,  force  in  this  objection.  And  it  may  also 
be  objected  that  the  single  fact  of  the  defendant's  departure  from 
the  State,  which  may  be  regarded  as  positively  sworn  to,  is  not, 
standing  alone,  unaided  by  any  other  fact  or  circumstance,  any 
legal  evidence  of  a  departure  from  the  State  with  intent  to  defraud 
creditors.  The  Code  declares  that  the  existence  of  the  facts — all 
the  facts — necessary  to  authorize  the  issuing  of  a  warrant  of  attach- 
ment, must  appear  by  affidavit. 

If,  however,  the  affidavits  in  these  cases  show  enough  to  call  upon 
the  officer  to  exercise  his  judgment  upon  the  weight  of  the  evidence 
in  establishing  the  grounds  of  the  application,  the  affidavits,  on  a 
motion  to  set  aside  the  attachments  for  irregularity,  will  be  held 
sufficient. 

Nevertheless,  as  the  sufficiency  of  the  original  affidavits  in  these 
cases  may  be  questioned,  I  will  proceed  to  discuss  the  second  ques- 
tion, viz. :  Whether  the  plaintiffs  can,  on  these  motions,  read  sup- 
plemental affidavits  in  support  of  the  attachments  ;  or  move  to 
amend  the  original  affidavits  by  supplying  the  defects  therein  ? 

The  application  of  the  defendant  is,  to  set  aside  the  attachment 
as  irregularly  issued,  upon  the  ground  of  the  insufficiency  of  the 
affidavits  on  which  they  were  founded. 

Upon  the  question  whether,  on  such  applications,  new  affidavits 
can  be  read  in  support  of  the  attachments,  the  decisions  have  been 
conflicting. 

In  GonhUn,  c&c,  v.  Dutcher  (5  JSow.  Pr.  R.  386 — decided  in 
July,  1850),  it  was  held  by  the  general  term  of  the  sixth  district, 
that  on  motions  to  set  aside  attachments  issued  under  the  Code, 
neither  affidavits  on  the  part  of  the  defendant  disproving  the  facts 
set  forth  in  the  affidavits  on  which  the  attachments  were  granted, 
nor  additional  affidavits  in  their  support  on  the  part  of  the  plaintiff, 
could  be  read.  It  was  further  held  in  that  case,  that  the  warrant 
of  attachment,  signed  by  the  judge,  or  his  allowance  indorsed 
thereon,  was  an  order ;  and  that  the  remedy  of  the  defendant  was 
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by  an  appeal  to  the  general  term,  under  §  349  of  the  Code,  or  by 
application  to  the  judge  to  vacate  the  order ;  or,  in  case  of  irregu- 
larity, to  a  special  term  to  set  aside  the  attachment.  This  decision 
was  followed  by  Judge  Harris  in  Bankof  Lansinghv,rgh  v.  M''Kie, 
and  in  White  v.  Featlierstonaugh,  decided  in  Deceniber,  1851,  and 
December,  1852.  (7  How.  Pr.  R.  357,  360.)  An  argument  was 
used  to  sustain  these  decisions — that  if  it  had  been  the  intention  of 
the  legislature  that  new  affidvits  might  be  read  by  either  party  on 
a  motion  to  set  aside  an  attachment,  it  is  to  be  presumed  that  such 
intention  would'  have  been  expressed,  as  it  was  in  the  case  of  an 
order  for  arrest,  and  an  order  of  injunction.  {Code,  §§  204,  205, 
225,  226.) 

The  decisions  in  these  cases  are  opposed  by  those  in  Morgan  v. 
Avery  (7  JBarh.,  656),  Genin  v.  TompUns  (12  Barh.,  265,  282), 
Bank  of  Commerce  v.  The  B.  &  W.  B.  B.  Co.  (10  Bow.  Brae. 
Bep.  6),  The  New  Ym^h  &  Erie  Banh  v.  Codd  (11  How.  Pr.  B. 
221),  and  in  St.  Arnoux  v.  Be  Beixcedon  (3  Sand.,  703).  In  Mor- 
gan V.  Avery  (decided  in  January,  1850),  a  case  at  special  term 
before  Judge  Edmonds,  which  was  a  motion  to  set  aside  two  attach- 
ments, it  was  held  that  the  affidavits  on  the  part  of  the  plaintiffs 
might  be  received  as  well  in  answer  to  those  on  the  part  of  the 
defendant,  as  in  support  of  the  original  application  for  the  attach- 
ments. A  like  decision  was  made  in  Genin  v.  Tonvpkvas,  by  the 
general  term  of  the  first  district,  in  December,  1851.  In  this  case, 
it  was  expressly  held,  that  if  there  was  any  insufficiency  in  the 
original  affidavits  the  defect  might  be  supplied  by  supplemental 
affidavits.     (12  Barl.,  282—^6/-  King,  J.) 

The  same  principle,  viz.,  that  new  affidavits  might  be  used  on 
both  sides,  on  a  motion  to  set  aside  an  attachment,  was  advanced 
by  Judge  Hand  in  Banh  of  Commerce  v.  The  B.  &  W.  B.  B.  Co. 
(10  How.  P-  B.,  6,  June,  1854).  In  the  New  York  <&  Erie  Bank, 
V.  Codd  (11  id.,  221),  the  general  term  of  the  8th  district,  in  May, 
1855,  decided  that,  on  a  motion  before  the  judge  who  issued  the 
attachment,  to  vacate  the  same,  both  parties  might  read  affidavits 
in  support  of,  and  in  opposition  to,  the  motion :  and  that  on  an 
appeal  to  the  general  term  from  the  order  of  the  judge  at  chambers, 
the  court  will  not  be  confined  to  the  question  whether  the  original 
affidavits  were  sufficient,  but  will  review  the  decision  of  the  officer 
on  the  merits. 
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In  St.  Arnoux  v.  De  Beixcedon  (3  Sand.,  703),  the  Superior 
Court  of  the  city  of  New  York  lield,  expressly,  that  on  a  motion 
to  set  aside  an  attachment,  the  plaintiff  might  read  supplemental 
affidavits  in  support  of  those  upon  which  the  attachment  was 
issued. 

From  this  review  of  the  cases,  it  is  apparent  that  thq  weight  of 
authority  is  decidedly  in  favor  of  the  admissibility  of  counter- 
affidavits  on  the  part  of  the  defendan't,  on  a  motion  to  set  aside  or 
vacate  an  attachment ;  and  also  of  supplemental  affidavits  on  the 
part  of  the  plaintiff,  for  the  purpose  of  sustaining  the  attachment. 
This  proposition,  in  my  judgment,  is  authorized  by  the  true  con- 
struction of  the  Code,  and  by  established  principles  of  law.  The 
attachment  under  the  Code  is  not  original  process ;  by  it  the  action 
is  not  commenced ;  but  it  is  mesne  process  issued  during  the  pro- 
gress of  an  action,  in  which  the  court  has  already  acquired  juris- 
diction, both  of  the  subject-matter  of  the  action  and  of  the  person 
of  the  defendant,  by  the  previous  personal  service  of  a  summons  ; 
or  by  its  delivery  to  the  sheriff  with  the  intent  that  it  shall  bo 
actually  served.     (Code,  §  99.) 

It  is  not  like  the  cases  of  attachments  under  the  Hevised  Statutes, 
a  special  proceeding,  or  original  process,  where  a  strict  compliance 
with  all  the  requirements  of  law  are  necessary  to  confer  jurisdic- 
tion. Jurisdiction  having  been  already  acquired  in  the  action,  no 
jurisdictional  question  can  arise  out  of  the  issuing  of  an  attach- 
ment under  the  Code,  or  the  affidavits  on  which  it  is  founded. 
Where  a  court  has  once  acquired  jurisdiction,  its  proceedings  cani 
not  be  rendered  void  by  any  subsequent  error  or  irregularity ;  they 
may  be  reversable,  but,  until  reversed,  they  are  valid  in  respect  to 
everybody.  (6  Barb.,  624;  8  Cow.,  1Y8,  187;  '2,  C.  <&  H.  Notes,. 
978,  989  ;  3  Den.,  168.) 

A  Court  having  once  acquired  jurisdiction  in  an  action  of  both, 
the  subject  matter  and  person  of  the  defendant,  it  possesses  an 
inherent  power  to  control  and  regulate  the  subsequent  proceed- 
ings, and  all  process  which  may  be  issued  during  the  progress  of 
the  suit. 

The  attachment  under  the  Code  is  a  remedial  process  of  great 

value  to  creditors,  and  of  great  importance  to  debtors,  as  under  it 

their  whole  property  may  be  attached  and  kept  as  security  for  the 

plaintiff's  demand  at  the  commencement  of  the  litigation.     It  is 

34 
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essential  to  a  fair  administration  of  justice,  that  a  process  so 
important  and  potential  should  be  under  the  control  of  the  court ; 
to  the  end  that  the  just  benefits  of  it  should  be  secured  to  the 
creditor,  while  it  should  not  be  allowed  to  be  used  as  an  engine 
to  oppress  the  debtor.  The  control  over  this  process  can  be  exer- 
cised by  the  court,  according  to  its  practice,  by  special  motion. 
This  power  of  control  of  the  Supreme  Court,  being  a  court  of 
general  jurisdiction,  is  inherent  in  its  character  as  a  court,  and 
does  not  depend  upon  any  special  statutory  provision. 

By  virtue  of  this  power,  the  court,  on  a  special  motion  to  set 
aside  an  attachment  issued  under  the  Code,  or  Mie  judge  wlio 
issued  the  attachment,  on  a  motion  to  vacate  the  same,  can  unques- 
tionably receive  as  well  counter  affidavits  on  the  part  of  the 
defendant,  to  disprove  the  facts  set  forth  in  the  affidavits  on  which 
the  attachment  was  founded,  as  supplemental  affidavits  on  the  part 
of  the  plaintiff  in  support  of  the  attachment. 

It  would  seem,  also,  that  the  attachment  and  original  affidavits, 
being  proceedings  in  an  action,  come  within  the  173d  section  of 
the  Code,  which  authorizes  the  court,  in  furtherance  of  justice,  to 
amend  any  pleading  or  proceeding  by  inserting  material  allega- 
tions therein. 

I  have,  therefore,  concluded  to  receive  the  additional  affidavits 
presented  by  the  plaintiff,  on  the  hearing  of  the  motions,  in  sup- 
port of  the  attachments  in  question.  These  additional  affidavits 
supply  the  defects  in  the  original  affidavits,  and  satisfactorily 
show  that  the  defendant  did  depart  froin  the  State  with  intent  to 
defraud  his  creditors,  or  to  avoid  the  service  of  a  summons. 
*  -X-  *  *  *  *  * 

The  motions  to  set  aside  the  attachments  must  be  denied,  with 
$10  costs,  to  be  paid  in  each  action  by  the  defendant  to  the  respec- 
tive plaintiffs  in  such  actions. 
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SUPEEME  COUET. 

In  the  Matter  of   William  Hollingshead,  peooeeded  against 
AS  AN  Absconding  oe  Concealed  DEBTcfe. 

(6  Wend.,  553.     Decided  1831.) 

In  an  application  for  an  attachment  against  an  absconding  or  concealed  debtor, 
tlie  creditor  must  state  that  his  demand  arosd  upon  contract,  or  upon  a  judgment 
or  decree  rendered  within  this  State. 

Motion  to  vacate  attachment.  The  attachment  was  applied  for 
by  a  firm.  In  the  application  it  was  stated  that  Hollingshead  was 
justly  indebted  to  them  in  the  sum  of  $500  and  upwards,  over  and 
above  all  discounts ;  and  that  he  had  secretly  departed  from,  or 
kept  himself  concealed  within,  the  State,  with  intent  to  defraud  his 
creditors,  or  to  avoid  the  service  of  civil  process.  The  application 
was  verified  by  the  affidavits  of  one  of  the  firm,  and  of  two  disin- 
terested persons.  Upon  this  application  and  proof,  the  recorder  of 
New  York  issued  an  attachment,  which  is  now  moved  to  be  set 
aside. 

D.  Graham,  jun.,  for  the  motion. 

tT.  Z'Amoureux,  contra. 

By  the  Court,  Suthebland,  J.  The  application  for  an  attach- 
ment can  be  made  only  by  a  creditor  having  a  demand  against  the 
debtor,  arising  upon  contract,  or  upon  a  judgment  or  decree  ren- 
dered within  this  State,  am,ounting  to  f  100,  or  upwards.  (2  R.  S., 
3,  §  3.)  The  next  section  of  the  act  prescribes  that  the  application 
shall  be  verified  by  affidavit,  in  which  shall  be  specified  the  sum  in 
which  the  debtor  is  indebted  to  the  creditor  over  and  above  all 
discounts.  The  last  requirement  is  similar  to  that  contained  in  the 
old  law  (1  R.  8.,  157,  §  1) ;  but  the  requirement  that  the  nature  of 
the  indebtedness  shall  be  shown,  is  a  new  provision  incorporated 
into  the  Eevised  Statutes.  This  requirement  not  having  been  com- 
plied with  in  this  case,  the  attachment  issued  irregularly,  and  must 
be  set  aside. 
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SUPREME  COUET. 

In  the  Matter  of  the  Petition  of  John  Bbeet,  Eeceivee  of 
THE  Atlas  Insueance  Company. 

(26  Barb.,  55.    Decided  1857.) 

An  appeal  and  security  have  no  retrospective  effect.  They  do  not  undo  anything 
already  done,  or  take  away  any  lien  once  created.  They  only  stay  an  execu- 
tion if  it  has  not  issued,  or  Hifurthe/r  execution  if  it  has  issued  ;  so  that  if  issued, 
and  a  levy  made,  the  sale  under  the  levy  is  stayed  but  the  levy  is  not  interfered 
vfith. 

Whatever  rights  or  liens  are  acquired  are  treated  as  if  they  were  vested  rights 
not  to  be  superseded  by  personal  security,  but  suspended  only  until  the  decision 
of  the  appellate  court. 

0.  0.  Egan,  for  the  appellant. 

Yound  (&  Ruthven,  for  De  Wolf. 


**•»** 


By  the  Court,  Mitchell,  P.  J.      * 
***-x-         *         *         ****** 

Under  the  Revised  Statutes  a  writ  of  error  with  sureties  and  an 
order  of  stay,  if  an  execution  had  been  issued,  but  not  fully  executed, 
stayed  the  further  execution  thereof.  (2  R.  S.,  597,  §  30.)  If  the 
execution  had  been  levied  but  no  sale  had  taken  place,  it  stayed 
the  sale.  [Delafield  v.  Sandford,  3  Mill,  473.)  If  an  appeal  were 
taken  and  a  bond  given,  but  not  in  due  form,  and  leave  were  given 
to  amend  the  bond,  and  then  execution  issued  and  was  levied,  the 
court,  on  the  amendment  being  completed,  would  supersede  the 
execution,  thus  putting  the  appellant  where  he  was  when  the 
amendment  was  allowed.  {Clark  v.  Clark,  7  Paige,  607.)  If  an 
appeal  were  taken  from  a  justice  of  the  peace  to  the  common 
pleas,  it  released  goods  levied  on,  from  the  lien.  But  this 
was  by  virtue  of  the  express  words  of  a  particular  statute. 
(2  R.  8.  259,  §  192,  &c. ;  Wilson  v.  Williams,  18  Wend., 
581.)  The  code  has  not  the  minute  provisions  of  the  Revised 
Statutes  as  to  the  effect  of  a  writ  of  error  or  appeal,  and 
security  given  thereon.  It  provides,  in  general  terms,  that  "  if  the 
appeal  be  from  a  judgment  directing  the  payment  of  money,  it 
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shall  not  stay  the  execution  of  the  judgment  unless  "  an  undertak- 
ing be  given,  "  to  pay  the  money."  Before  the  Revised  Statutes,  a 
writ  of  error  did  not  stay  an  execution  after  levy.  {Delafield  v. 
Sandford,  supra.)  It  might  be  a  question  whether  the  language 
of  the  Code  does  not  restore  the  law  ;  but  a  literal  construction  of 
it,  and  the  general  principle  that  it  ought  not  to  be  construed  as 
changing  the  old  law,  when  it  has  substituted  language  that  may 
embrace  the  old,  would  sustain  the  amendment  made  by  the  Revised 
Statutes.  Still  this  general  principle  pervades  all  the  provisions  of 
the  Revised  Statutes  (and  of  the  Code  by  consequence)  that  the 
appeal  and  security  have  no  retrospective  effect.  They  do  not  undo 
anything  already  done,  or  take  away  any  lien  once  created.  They 
only  stay  an  execution  if  it  has  not  issued,  or  its  further  execu- 
tion if  it  has  issued  ;  so  that  if  issued  and  a  levy  was  made,  the 
sale  under  the  levy  was  stayed,  but  the  levy  was  not  interfered 
with.  Whatever  rights  or  liens  were  acquired  were  treated  as  if 
they  were  vested  rights  not  to  be  superseded  by  personal  security, 
but  suspended  only  until  the  decision  of  the  appellate  court.  This 
lien  continued,  e^ren  as  to  real  estate,  and  made  it  necessary  that 
the  legislature  should  interfere,  and  by  a  special  amendment  of  the 
Code  (§  182)  enable  the  court,  on  notice  to  the  respondent,  to  direct 
an  entry  to  be  made  on  the  docket  of  the  judgment,  "secured  on 
appeal."  This  cannot  be  done  except  by  leave  of  the  court,  and 
on  motion,  and  is  not  the  necessary  effect  of  the  appeal.  "When 
the  order  and  entry  are  made,  the  lien  of  the  judgment  is  not  dis- 
charged as  to  all  persons,  and  not  at  all  as  to  subsequent  judgment 
creditors.  The  judgment  then  only  "  during  the  pendency  of  the 
appeal  ceases  to  be  a  lien  on  the  real  property  of  the  judgment 
debtor  as  against  purchasers  and  mortgagees  in  good  faith."  In 
other  words,  purchasers  and  mortgagees  in  good  faith  may  then, 
during  the  appeal,  deal  with  the  real  estate  as  if  there  were  no  lien 
on  it ;  but  they  cannot  after  the  appeal  is  disposed  of,  and  as  to  sub- 
sequent judgment  creditors  the  lien  remains  undisturbed.  This 
shows  that  in  this  case  the  respondents,  after  the  appeal  was  dis- 
missed, were  entitled  to  resume  proceedings  on  their  excecutiou, 
and  have  priority  over  a  subsequent  execution.  More  delay  would 
not  take  away  this  lien.  (See  matter  of  Clarh,  3  Denio,  167.) 
******** 
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SUPEEME  COURT. 

In  the  Matter  of  C.  Hued  and  H.  Selden,  ad-ministrators  of 
Jesse  Hued,  deceased,  peocebded  against  by  attachment,  as 
non-resident  debtors. 

(9  Wend.,  4:66.     Decided  1833.) 

An  attachment  does  not  lie  against  an  aclmdnisPrator  for  a  demand  against  his 

intestate,  under  the  act  against  abscondirig,  concealed  and  n/yn^esident  debtors. 
The  want  of  jurisdiction  may  be  objected,  even  after  the  appointment  of  trustees. 

On  the  30th  of  December,  1831,  an  attachment  was  sued  out 
under  the  act  authorizing  proceedings  against  absconding,  concealed 
and  non-resident  debtors,  by  which  the  sheriff  of  New  York  was 
commanded  to  attach  and  safely  keep  all  the  estate  real  and  per- 
sonal of  Cyrus  Hurd  and  Huntington  Selden,  in  their  capacity  of 
administrators  of  Jesse  Hurd,  deceased ;  which  attachment  was 
issued  by  the  first  judge  of  the  New  York  common  pleas,  on  an 
affidavit  that  Cyrus  Hurd  and  Huntington  Selden,  administrators 
of  Jesse  Hurd  deceased,  were  in  their  representative  capacity 
indebted  to  Francis  Saltus  and  Nicholas  Saltus  upon  contract, 
in  the  sum  of  $2,333.58,  and  that  they  were  non-residents  of 
this  State.  Notice  to  the  debtors  to  appear  was  duly  published 
for  nine  months ;  on  the  28th  November,  1832,  trustees  were 
appointed,  and  on  the  15th  December  following,  the  judge  before 
whom  the  proceedings  were  had  made  a  report  of  his  proceed- 
ings to  this  court.  The  persons  proceeded  against  as  non-resident 
debtors  now  apply  to  set  aside  the  attachment,  and  all  subsequent 
proceedings.  They  show  that  the  domicil  of  their  intestate  was 
in  Connecticut ;  that  he  died  on  the  21st  of  July,  1831,  in  the 
city  of  New  York,  where,  for  a  long  time  previous,  he  had  carried 
on  business  ;  that  on  the  3d  of  August,  1831,  letters  of  admin- 
istration upon  the  estate  of  the  intestate  were  granted  to  both  of 
them  in  Connecticut,  and  on  the  18th  of  the  same  month  letters 
of  administration  upon  the  same  estate  were  granted  by  the  sur- 
rogate of  New  York  to  C.  Hurd,  one  of  the  parties. 

J.  Leveridge  db  W.  Darling,  for  the  motion. 
J.  L.  Wendell  &  H.  Bleecker,  contra. 
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By  the  Court,  Nelson,  J.  *  *  *  * 

******* 

It  appears  that  the  persons  proceeded  against  as  non-resident 
debtors  are  the  personal  representatives  of  a  deceased  debtor,  and 
that  the  warrant  of  attachment  was  issued  against  them  in  their 
representative  character.  It  is  insisted  on  their  behalf,  that  the 
statute  limits  this  remedy  to  a  debtor  individually,  and  does  not 
warrant  proceedings  against  his  personal  representatives.  This 
is  undoubtedly  the  true  construction  of  the  act.  In  JacTcson  v. 
Walsworth,  1  John's.  Gas.,  372,  it  was  holden  that  the  then  exist- 
ing statute  respecting  absent  debtors  did  not  warrant  proceedings 
against  heirs,  executors,  trustees  or  others  claiming  merely  by 
right  of  representation.  The  statute  is  now  much  more  explicit 
than  it  was  previous  to  the  revision,  and  from  a  note  of  the  revi- 
sers we  are  warranted  in  the  conclusion  that  its  phraseology  was 
altered  to  conform  to  the  decision  in  JacTcson  v.  Walsworth.  The 
language  of  the  act  is,  "  Such  application  (i.  e.,  the  application 
for  the  attachment),  may  be  made  by  any  creditor  resident  within 
the  State,  or  out  of  it,  or  by  his  personal  representatives,  having  a 
demand  against  such  debtor  personally,"  &c.  2  H.  S.  ^  3,  speaking 
of  the  debtor  in  his  individual  character,  in  contradistinction  to 
the  representative  character  of  an  executor  or  administrator.  It 
is  also  worthy  of  remark,  that  although  in  this  very  section  the 
remedy  by  attachment  is  given  to  the  personal  representatives  of 
the  creditor,  it  is  not  given  against  the  personal  representatives  of 
the  debtor,  which  it  is  fair  to  presume  would  have  been  done,  had 
such  been  the  intention  of  the  legislature.  A  subsequent  section, 
however,  removes  all  doubt  as  to  the  intention  of  the  legislature : 
By  the  64th  section,  page  13,  it  is  enacted,  that  if  a  debtor  against 
whom  a  warrant  of  attachment  has  issued,  shall  die  before  the 
time  limited  for  his  appearance,  the  proceedings  on  the  warrant 
shall  be  stayed  and  the  property  seized  shall  be  delivered  to  his 
personal  representatives.  Had  it  been  contemplated  that  the  rep- 
resentatives of  a  deceased  debtor  might  be  proceeded  against 
under  this  statute,  this  provision  would  not  have  been  found  in 
the  statute,  and  on  the  contrary,  provisions  would  have  been 
made  for  the  continuance  of  the  proceedings  against  the  repre- 
sentatives. In  view  of  this  explicit  enactment  that  the  proceed- 
ings already  commenced  shall  stay  in  case  of  the  death  of  the 
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debtor,  and  that  the  property  seized  shall  be  delivered  to  his  per- 
sonal representatives,  the  language  of  the  previous  sections  should 
be  strong  and  imperative  indeed,  to  warrant  the  conclusion  that 
proceedings  may  originally  be  instituted  against  representatives. 
Instead  of  being  so,  they  appear  to  me  to  justify  no  other  con- 
struction than  that  an  attachment  can  issue  only  against  a  debtor 
for  a  demand  against  him  pertionally,  or  in  his  individual  charac- 
ter. According  to  this  view  of  the  question,  the  officer  who  issued 
the  warrant  of  attachment  had  not  jurisdiction,  and  consequently 
the  warrant  improvidently  issued.        *  *  *  * 

******* 

*  *  *        The  want  of  jurisdiction  appears  on  the  face 

of  the  proceedings ;  and  this  court,  having  power  to  correct  any 
errors  therein  and  to  make  such  order  as  shall  seem  just,  are 
bound  to  do  so  without  regard  to  the  seeming  laches  of  the  admin- 
istrators. The  attachment  and  all  subsequent  proceedings  thereon 
are  set  aside. 


SUPKEME  COUET. 

Fitch  v.  Devlin. 

(15  Barh.,  47.     Decided  1853.) 

Where  a  summons,  issued  by  a  justice  of  the  peace,  was,  during  the  absence  of 
the  defendant  from  home,  served  upon  his  son,  and  the  justice,  witliout  any 
appearance  by  the  defendant,  rendered  a  judgment  against  him,  the  constable 
having  returned  the  summons  personally  served:  Seld^  that  the  judgment 
might  be  reversed  on  appeal,  the  error  of  fact  appearing  by  affidavit. 

The  correctness  of  the  decision  in  Putnam  v.  Man  (3  Wend.,  802),  doubted  by 
Parker,  J. 

The  remedy  by  appeal  is  applicable  as  well  to  cases  of  jurisdictional  defects  as  to 
those  of  mere  irregularity. 

The  plaintiff  sued  the  defendant  in  the  justices'  court  of  the 
city  of  Troy.  The  summons  was  returned  hy  the  constable  per- 
sonally served,  and  on  the  return  day  the  plaintiff  appeared,  put 
in  his  complaint,  and  introduced  evidence  on  which  the  justice 
gave  judgment  against  the  defendant  for  $8.18  damages  and  $1.21 
costs.     The  defendant   did  not  appear  before  the  justice.     The 
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defendant  appealed  to  the  Rensselaer  county  court,  and  after  alleg- 
ing certain  errors  in  law,  he  also  alleged  as  error  in  fact  that  the 
summons  was  not  served  on  him.  It  was  shown  by  afiidavits 
before  the  county  court  that  previous  to  the  issuing  of  the  sum- 
mons the  defendant  left  his  residence  in  the  city  of  Troy,  and  went 
to  the  city  of  ISTew  York,  where  he  remained  until  after  the  sum- 
mons was  returned  ;  and  that  during  his  absence  the  summons  was 
served  on  tlie  son  of  the  defendant.  The  county  court  affirmed 
the  judgment  of  the  justice,  and  the  defendant  appealed  to  this 
court. 

t/i  S.  Reynolds,  for  the  plaintiff. 
R.  A.  Parmenter,  for  the  defendant. 

By  the  CmiH,  Paekee,  J.  The  summons  issued  by  the  justice 
was  never  served  on  the  defendant.  It  was  served  on  his  son,  dur- 
ing the  absence  of  the  defendant  from  home.  The  constable,  how- 
ever, made  a  return  of  personal  service  on  the  defendant,  on  which 
the  justice  proceeded  ex  parte,  and  rendered  judgment.  Though 
the  facts  alleged  were  clearly  established  by  the  aihdavits,  and  are 
not  controverted  by  the  plaintiff,  it  is  contended  that  they  afford 
no  ground  for  relief  on  appeal,  and  that  the  only  remedy  of  the 
defendant  is  by  an  action  against  the  constable  for  a  false  return. 
Such  was  the  view  taken  of  this  case  by  the  county  court. 

The  case  principally  relied  on  by  the  plaintiff,  is  that  of  Putnam 
V.  Man  (3  Wend.,  202).  It  was  there  held  that  in  an  action  of  tres- 
pass for  an  arrest  under  an  execution,  it  was  not  competent  for  the 
plaintiff  to  contradict  the  return  by  showing  that  the  summons  had 
never  been  in  fact  served  upon  him,  but  that  if  the  return  of  per- 
sonal service  was  false,  the  remedy  was  by  action  against  the  con- 
stable, for  a  false  return.  In  that  case  the  party  sued  was  a  con- 
stable, and  as  such  had  falsely  returned  that  he  had  personally 
served  the  summons  in  the  action  in  which  he  was  plaintiff.  That 
decision  was  made,  as  appears  from  the  opinion,  with  considerable 
hesitation.  I  have  never  been  satisfied  of  its  soundness,  and  have 
had  occasion  recently  to  express  my  doubts  with  regard  to  it. 
Though  a  return  of  personal  service  makes  owt,  prima  facie,  a  case 
of  jurisdiction  over  .the  person  of  the  defendant,  yet,  if  the  sum- 
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'mons  were  not  in  fact  served,  no  jurisdiction  could  have. been,  in 
fact,  acquired.  I  do  not  see  upon  what  principle  jurisdiction  can 
be  obtained  over  a  person  who  has  had  no  notice,  either  actual  or 
constructive,  of  the  proceeding.  He. can  be  no  more  bound  by  a 
false  return  than  by  a  forged  return.  It  would  be  an  intolerable 
hardship  to  confine  a  defendant  to  a  remedy  for  a  false  return, 
against  an  irresponsible  constable,  and  not  to  allow  him  to  hold 
the  judgment  void.  In  such  case  the  justice  also  acted  upon  papers 
apparently  sufiScient,  and  should  be  protected.  The  same  protec- 
tion should  be  extended  to  him  that  was  given  to  a  constable  in 
Savacool  v.  Boughton  (5  Wend.,  170).  It  was  said  by  Bronson,  J. 
in  Bruen  v.  Bokee  (4  Denio,  58j,  "A  man  should  never  be  concluded, 
or  put  to  any  damage,  by  a  judicial  proceeding,  when  he  has  had 
no  opportunity  to  be  heard."  That  principle  should  never  be  vio- 
lated. 

Bnt  it  is  not  necessary,  in  this  case,  to  controvert  the  correctness 
of  the  decision  in  Putnam  v.  Man.  The  question  here  is  not 
whether  the  judgment  may,  in  another  suit  for  such  omission,  be 
held  void,  but  whether  it  may  be  reversed  for  such  error,  on  appeal. 

In  Allen  v.  Martin  (10  Wend.,  300),  the  plaintiff  offered,  on 
the  trial,  to  impeach  a  judgment,  by  proving  that  the  summons 
was  served  by  Martin,  and-  that  he  intentionally  misread  it  and 
informed  the  plaintiff  it  was  returnable  on  the  eleventh,  when  in 
fact  it  was  returnable  on  the  tenth  day  of  August,  and  thus  obtained 
the  judgment  by  the  practice  of  a  fraud.  The  court  held  that 
such  evidence  was  properly  excluded  ;  and  Nelson,  J.  said,  "  The 
case  ot  Putnam  v.  Man  (3  Wend.,  202),  disposes  of  the  question. 
There  can  be  no  doubt  the  judgment  before  the  justice  cannot  be 
impeached  in  this  collateral  way,  and  that  so  far  as  its  validity  is 
concerned,  the  return  of  the  service  of  the  summons  is  conclusive, 
except  on  a  direct  proceeding  to  reverse  the  judgment  for  the 
irregularity.  The  party  injured  has  an  ample  remedy  either  by 
action  for  a  false  return,  or  by  writ  of  error.  The  case  of  Putnam 
V.  Man,  relied  on  by  the  plaintiff,  is  not  at  all  applicable  to  a  direct 
proceeding  to  reverse  the  judgment,  for  the  irregularity,"  which  is 
the  remedy  sought  by  the  defendant  in  this  case. 

The  right  to  reverse  a  justice's  judgment  for  an  error  of  fact  not 
appearing  on  the  record,  has  always  been  secured  to  the  party,  in 
some  form.     In  Harvey  v.  Biokett  (15  John.,  87),  which  was  a  cer- 
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tiorari  to  a  justice's  court,  the  plaintiff  in  error  assigned  for  error 
the  misconduct  of  the  jury  in  ascertaining  the  amount  of  damages, 
which  was  done  by  each  of  the  jurors  marking  down  a  particu- 
lar sum,  and  then  dividing  the  whole  amount  by  six;  for  that 
error  the  judgment  was  reversed.  And  in  Rose  v.  Smith  (4  Cowen, 
17),  the  justice's  judgment  was  reversed  on  the  fact  assigned  for 
error  that  spirituous  liquor  had  been  circulated  among  the  jury,  by 
the'  defendant,  and  was  drank  by  them  while  they  were  sitting 
together  on  the  trial. 

It  was  supposed  the  revised  statutes,  by  authorizing  a  certiorari 
to  a  justice's  court  to  be  brought  on  to  argument  without  any 
assignment  or  joinder  in  error  (2  R.  S.,  2Y5,  §  180),  had  abolished 
assignments  of  errors  of  fact  as  well  as  of  law ;  but  it  was  ^held 
otherwise  in  Williams  v.  The  Albany  Mayor's  Court  (12  Wend., 
267).  In  that  case  it  was  held  that  the  party  bringing  the  certio- 
rari might  properly  assign  for  error  in  fact  the  misconduct  of  the 
jury  in  making  up  their  verdict,  l^elson,  J.  said,  "  It  would  be 
intolerable  if  misconduct  of  the  jury,  or  improper  practices  of  the 
parties,  not  coming  under  the  observation  of  the  court  below,  could 
not  be  corrected ;  and  they  could  not,  but  by  the  use  of  an  assign- 
ment of  error  in  fact."  The  necessity  for  such  relief  is  recognized 
and  a  remedy  provided  by  section  366  of  the  code,  as  follows:  "If 
the  appeal  is  founded  on  an  error  in  fact  in  the  proceedings,  not 
affecting  the  merits  of  the  action,  and  not  within  the  knowledge  of 
the  justice,  the  court  may  determine  the  alleged  error  in  fact  on 
affidavits,  and  may,  in  its  discretion,  inquire  into  and  determine 
the  same  upon  examination  of  witnesses."  This  is  the  substitute 
provided  for  all  cases  in  which  the  error  does  not  appear  on  the 
record,  and  in  regard  to  which  the  remedy  was  formerly  by  an 
assignment  of  error  of  fact. 

This  remedy  on  appeal  is  applicable  as  well  to  cases  of  jurisdic- 
tional defects  as  to  those  of  mere  irregularity.  Although  a  party 
is  at  liberty  to  treat  a  judgment  or  proceeding  as  void  for  want  of 
jurisdiction,  he  may  also  seek  a  reversal  of  the  proceedings  by  cer- 
tiorari or  appeal.     {Starr  v.  Rochester,  6  Wend.,  564.) 

The  error  in  fact  being  in  this  case  clearly  established,  the  judg- 
ment of  the  county  court  and  of  the  justice  are  both  erroneous, 
and  must  be  reversed. 
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NEW  YORK  SUPEEIOR  COURT. 
HoLBEooK,  Nelson  &  Co.  v.  Hendbeson. 
(4  Sand.,  619.    Decided  1851.) 
D.  Lord,  Jr.,  for  the  defendant. 
M.  S.  Bidwell,  for  the  plaintiffs. 
Oaklet,  J.,  delivered  the  opinion  of  the  court. 

The  defendant  in  this  case  is  the  ambassador  of  the  republic  of 
Texas,  sent  by  his  government  on  a  mission  to  the  courts  of  France 
and  England,  and  received  and  accredited  as  such  at  these  courts. 
Having  negotiated  a  treaty  with  France,  he  is  now  on  his  return 
to  Texas,  with  the  treaty,  to  lay  it  before  the  Congress  of  that 
country,  now  in  session,  for  its  ratification ;  and  he  has  with  him 
the  regular  credentials  of  his  official  station,  which  are  to  be  con- 
sidered as  laid  before  us.  On  his  arrival  in  this  city  he  has  been 
arrested  and  held  to  bail  on  civil  process,  issued  out  of  this  court, 
at  the  suit  of  the  plaintiffs.  It  does  not  appear  when  or  where  the 
debt,  on  which  the  suit  is  founded,  was  contracted,  nor  is  it  neces- 
sary to  inquire,  according  to  the  view  I  take  of  the  case,  any  fur- 
ther than  to  infer,  as  I  presume  the  fact  is,  that  it  has  not  been  con- 
tracted since  his  late  arrival  in  the  United  States. 

Upon  this  state  of  the  case,  the  question  is  submitted  to  us, 
whether  the  defendant  is  entitled  to  be  discharged  from  this  arrest, 
and  whether  the  process  against  him  ought  to  be  set  aside.  The 
defendant  contends  that  he  is  entitled  to  such  discharge,  because 
he  is  privileged  from  arrest  as  an  ambassador  of  a  sovereign  power, 
traveling  through  the  country  in  the  execution  of  the  duties  assigned 
to  him  by  his  sovereign.  On  the  other  hand,  it  is  contended,  that 
such  privilege  applies  only  to  an  ambassador  or  public  minister 
deputed  to  this  country  by  a  foreign  state,  and  residing  here  as 
such. 

It  is  not  questioned  that  a  resident  minister,  received  and 
acknowledged  by  the  executive  of  the  United  States,  is  not  subject 
to  the  civil  jurisdiction  of  our  courts.     It  is  clear  that  this  privi- 
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lege  is  founded,  not  on  any  municipal  law  of  this  country,  but  on 
the  law  of  nations.     The  act  of  Congress  of  April,  1790,  (which  is 
in  substance  like  the  English  act,)  cannot  be  construed  as  intended 
to  confer  this  privilege.     Its  object  is  to  enforce  it,  first,  by  declar- 
ing all  process  issued  by  any  court  against  such  minister  void,  and 
secondly,  by  inflicting  punishment  upon  all  persons  who  may  be 
instrumental  in  violating  the  minister's  privilege.     That  such  must 
be  the  construction  of  the  act,  is  to  my  mind  clear,  from  the  fact 
that  its  provisions  are  confined  to  the  case  of  a  minister  who  has 
been  received  and  acknowledged  by  the  executive  authority ;  from 
which  it  would  follow,  if  the  act  is  considered  as  creating  or  grant- 
ing the  exemption,  that  a  public  minister  arriving  on  a  mission  to 
our  government  and  residing  here  would  not  be  entitled  to  any  of 
the  privileges  of  a  minister  until  he  should  present  his  credentials, 
and  be  publicly  received  by  the  president.     Now  that  a  minister, 
thus  situated,  is  entitled  to  the  most  important  privileges  which 
attach  to  him  after  his  public  reception,  is  clear,  both  from  the 
opinions  of  the  most  approved  writers  on  the  law  of  nations,  and 
from  the  reasons  on  which  such  privileges  are  founded.     It  was 
proper  that  the  act  of  Congress  should  be  confined  to  the  case  of  a 
minister  after  his  public  reception,  inasmuch  as  it  makes  penal  the 
acts  of  our  own  citizens,  which  may  be  in  violation  of  his  privi- 
leges, and  this  could  not  be  done  with  justice,  until  the  existence 
of  those  privileges  should  be  made  known  by  his  public  acknow- 
ledgment by  the  government. 

I  cannot,  therefore,  yield  my  assent  to  the  argument,  which  has 
been  pressed  upon  us,  that  the  act  of  Congress  has  limited  the 
extent  to  which  the  privilege  of  a  foreign  minister  may  be  enjoyed. 
I  do  not  suppose  that  it  was  intended  to  abrogate  any  part  of  the 
generally  received  and  acknowledged  principles  of  international 
law  on  that  subject. 

Assuming,  then,  that  the  privileges  of  a  foreign  minister  have 
their  orgin  and  support  in  the  law  of  nations,  it  becomes  necessary 
to  inquire  into  the  reasons  on  which  that  law  is  founded.  They 
are,  in  substance,  as  I  find  them  laid  down  in  Vattel,  that  it  is 
necessary  for  nations  to  treat  with  each  other  for  the  good  of  their 
affairs — ^that  each  has  a  right  of  free  communication  with  others 
for  that  purpose — that  such  communication  must,  of  necessity,  be 
carried  on  by  ministers  or  agents  who  are  the  representatives  of 
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their  sovereign,  and  that  each  sovereign  state  has,  therefore,  a 
right  to  send  and  receive  public  ministers ;  that  such  being  the 
rights  of  nations,  a  sovereign  attempting  to  hinder  another  from 
sending  or  receiving  a  minister,  does  him  an  injury  and  ofifends 
against  the  law  of  nations.  That,  the  minister  representing  the 
sovereign  by  whom  he  is  deputed,  the  respect  rendered  to  the 
minister  is  not  personal  merely,  but  is,  in  truth,  the  respect  due 
from  one  sovereign  to  another ;  and  to  withhold  it  is,  therefore, 
an  insult  which  may  justly  be  resented,  and  thus  the  peace  of 
nations  may  be  endangered. 

It  is  further  laid  down  that  the  right  of  embassies,  being  thus 
established,  the  inviolability  of  ambassadors  is  a  certain  conse- 
quence of  that  right,  and  is  indispensable  to  the  perfect  enjoyment 
of  it.  That  such  inviolability  may  be  complete,  it  is  necessary 
that  the  ambassador  should  be  free  from  the  control  or  operation 
of  the  laws  of  the  country  to  which  he  is  sent,  and  from  the  juris- 
diction of  its  courts,  as  without  such  freedom  he  might  not  be  able 
to  discharge  his  duty  to  his  own  sovereign  with  firmness  and  fidel- 
ity. It  is  further  laid  down  that  inasmuch  as  the  minister  is  the 
representative  of  the  dignity  and  independence  of  the  sovereign,  it 
is  impossible  to  conceive  that  such  sovereign  in  sending  an  ambas- 
sador intends  to  submit  or  subject  him  to  the  authority  or  jurisdic- 
tion of  a  foreign  power. 

Without  dwelling  further  on  this  summary  of  the  law  of  nations, 
relative  to  the  rights  and  privileges  of  public  ministers,  it  is  suffi- 
cient to  observe  that  the  principles  contained  in  it  are  not  only 
obviously  just,  but  that  all  the  approved  writers  on  international 
law,  both  before  and  since  Yattel,  concur  fully  with  him  as  to 
their  nature  and  extent. 

Vattel,  following  out  these  principles,  to  what,  I  think,  is  their 
legitimate  result,  holds  that  an  ambassador,  passing  through  the 
territory  of  a  friendly  power,  on  a  mission  from  his  sovereign  to 
another  friendly  power,  is  entitled  to  at  least  some  of  the  rights 
and  privileges  of  ambassadors.  He  says  that,  although  the  prince 
to  whom  the  minister  is  sent  is  under  a  particular  obligation  that 
he  shall  enjoy  all  the  rights  annexed  to  his  character,  yet  others, 
through  whose  dominions  he  passes,  are  not  to  deny  him  those 
regards  to  which  the  minister  of  a  sovereign  is  entitled,  and  which 
nations  owe  to  each  other.     They  especiallyfowe  him  an  entire 
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safety.  To  insult  him  would  be  injuring  his  master,  and  tiie 
whole  nation ;  to  arrest  him  and  offer  violence  to  him,  would  be 
hurting  the  right  of  embassy  which  belongs  to  all  sovereigns. 
According  to  VatteVs  opinion,  then,  the  principles  of  international 
law  on  which  the  rights  and  privileges  of  resident  ministers  rest, 
apply  to  a  case  like  the  one  now  before  us,  so  far  as  to  secure  to 
the  minister  an  entire  personal  safety,  and  freedom  from  arrest, 
and  violence,  or,  in  other  words,  from  all  restraint  of  his  personal 
liberty,  whereby  he  may  be  prevented  from  discharging  his  duties 
to  his  own  sovereign. 

This  view  of  Vattel  recommends  itself  very  strongly  to  my  judg- 
ment. It  is  founded  in  good  sense  and  sound  reason.  It  is  diffi- 
cult to  designate  any  principle  among  those  before  stated,  as  sus- 
taining the  rights  of  a  resident  minister  to  be  exempted  from  arrest 
or  a  restraint  of  his  personal  liberty,  which  does  not  apply  to  the 
case  of  one  standing  in  the  situation  of  this  defendant.  The  ambas- 
sador of  the  republic  of  Texas  is  traveling  through  our  country, 
which  is  in  amity  with  his  own,  in  the  actual  discharge  of  a  special 
duty,  assigned  to  him  by  his  sovereign.  He  is  the  representative 
of  the  dignity  and  independence  of  Texas  as  a  sovereign  state. 
Passing  through  our  territory  on  his  route  to  his  own  country,  to 
complete  the  mission  with  which  he  has  been  charged,  he  cannot 
be  presumed  to  have  laid  aside  his  official  character,  and  to  have 
voluntarily  submitted  himself  to  the  jurisdiction  of  our  courts,  as 
he  could  not  do  that  without  failing  in  his  duty  to  his  own  sover- 
eign. His  arrest  and  detention,  and,  perchance,  his  personal 
imprisonment  for  an  indefinite  period,  might  seriously  interfere 
with  the  successful  termination  of  his  mission.  The  free  right  of 
embassy  which  Texas,  in  common  with  all  other  nations,  enjoys, 
may  thus  be  impaired,  and  she  may  feel  that  an  insult  has  been 
offered  to  her  dignity,  and  an  injury  to  her  rights,  and  thus  a  state 
of  things  arise,  which  may  endanger  the  national  peace.  It  seems 
to  me,  that  every  principle  of  national  courtesy,  of  a  just  observ- 
ance of  the  rights  and  dignity  of  independent  sovereign  powers, 
and  of  a  due  regard  to  the  preservation  of  public  peace  and  of  the 
maintenance  of  friendly  intercourse  with  other  nations,  calls  upon 
us  to  extend  to  the  present  case  the  established  rules  of  that  law  of 
nations,  which,  by  the  consent  of  all,  secures  the  inviolability  of  a 
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resident  ambassador.     The  two  cases  seem  to  me  to  be  equally 
within  tbe  reason  of  the  law. 

In  thus  adopting  the  doctrine  of  Vattel,  I,  of  course,  have  not 
overlooked  the  fact,  that  most,  perhaps  all  the  other  writers  on 
international  law,  to  which  we  have  referred,  have  advanced  differ- 
ent views.  The  most  distinguished  amongst  them,  Grotius  and 
Wicquefort,  unite  in  the  opinion,  that  a  public  minister,  passing 
through  the  territory  of  a  third  power,  is  not  entitled  to  any  privi- 
leges as  such,  and  if  my  decision  were  to  be  governed  by  the  mere 
weight  of  the  opinions  of  learned  men,  I  should  probably  arrive  at 
a  conclusion  different  from  that  which  has  resulted  from  my  exam- 
ination of  the  subject.  But  as  mere  opinions,  they  do  not  address 
themselves  to  us  with  the  authority  of  judicial  decisions,  and  are 
to  be  regarded  only  as  they  seem  consonant  with  sound  reason.  I 
am  not  satisfied  with  the  grounds  on  which  these  writers  sustain 
their  opinions,  or  with  the  cases  to  which  they  refer  for  their  sup- 
port. Those  cases  cannot  be  con.sidered  according  to  any  reason- 
able view  of  the  subject,  as  amounting  to  satisfactory  evidence  of 
the  practice  and  usage  of  nations.  The  most  that  can  be  said  of 
them  is,  that  they  are  instances  of  violence,  apparently  acquiesced 
in,  or  to  speak  more  properly,  submitted  to,  in  some  cases  after 
remonstrances  against  their  legality,  and,  in  all,  from  motives 
which  cannot  be  known.  They  may  have  been  motives  of  expe- 
diency merely,  or  motives  springing  from  the  necessary  submission 
of  the  weak  to  the  powerful.  But  in  no  case  happening  in  times 
sufficiently  modern  to  be  entitled  to  respect  as  a  precedent  do  I  find, 
that  the  violation  of  the  person  of  an  ambassador,  traveling  through 
the  territory  of  a  power  at  peace  with  his  sovereign,  has  been 
acknowledged  by  that  sovereign  not  to  be  a  breach  of  the  general 
law  of  nations.  And  after  all,  the  practice  of  nations  at  a  remote 
period,  and  the  opinions  of  the  old  writers  on  national  law,  seem  to 
me  to  be  entitled  of  themselves  to  little  weight  with  us.  The  law  of 
nations,  like  other  systems  of  law,  is  progressive.  Its  principles 
are  expanded  and  liberalized  by  the  spirit  of  the  age  and  country 
in  which  we  live.  Cases,  as  they  arise  under  it,  must  be  brought 
to  the  test  of  enlightened  reason  and  of  liberal  principles ;  and  I 
should  as  soon  think  of  going  back  to  the  times  of  the  English  star 
chamber,  to  search  for  the  rules  that  ought  to  govern  us  in  the  pro- 
tection of  the  personal  liberty  or  rights  of  the  private  citizen,  as  of 
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referring  to  the  age  of  Charles  Y.  or  of  Elizabeth,  for  the  princi- 
ples which  ought  to  regulate  the  intercourse  of  nations. 

It  was  urged,  on  the  argument  by  the  counsel  for  the  plaintiffs, 
that  the  exemption  claimed  in  this  case  could  not  rest  on  that 
necessity  of  preferring  the  free  intercourse  of  nations,  which  alone 
can  justify  it,  inasmuch  as  it  was  not  necessary  that  the  Texian 
ambassador  should  have  entered  our  territory  on  his  return  from 
Europe.  And  that,  therefore,  his  coming  into  our  country  was  in 
fact  voluntary,  and  a  virtual  submission,  on  his  part,  to  the  ordinary 
operation  of  our  laws  while  within  our  borders. 

It  is  true  that  the  defendant  might  have  returned  to  his  own 
country  without  passing  through  ours ;  but  we  cannot  but  see  that 
such  a  course  would  have  been  unusual,  and  probably  highly  incon- 
venient. He  is  returning  by  the  ordinary  and  established  route — 
that  which,  in  practice,  is  adopted  by  almost  all  men,  both  public 
and  private.  There  is  at  present  little  or  no  direct  intercourse 
between  Texas  and  Europe,  and  it  would  be  treating  the  subject  in 
a  point  of  view  altogether  too  narrow,  to  hold  that  the  defendant, 
by  adopting  the  ordinary  and  convenient  mode  of  traveling  to  and 
from  his  place  of  destination,  had  thereby  intended  to  abandon  his 
official  character,  and  to  enter  our  territory  as  a  mere  private  indi- 
vidual. It  may  happen,  as  in  the  case  of  some  of  the  German  States 
and  of  the  Swiss  Cantons,  that  a  public  minister,  deputed  to  them, 
must,  from  absolute  necessity,  pass  through  the  territory  of  a  third 
power.  In  such  a  case,  the  refusal  of  a  free  passage  through  such 
territory  would  be  a  clear  violation  of  that  free  right  of  embassy 
spoken  of  by  Yattel.  The  obligation  to  permit  such  passage  would 
therefore  seem  to  be  positive,  and  in  the  exercise  of  national  cour- 
tesy it  ought  to  be  permitted  by  the  usual  and  most  convenient 
route.  Any  unnecessary  impediment  thrown  in  the  way  of  the 
free  passage  of  the  minister  impairs  the  right  of  embassy  possessed 
by  his  sovereign.  The  same  principle  will  justly  apply  to  the 
case  now  before  us.  The  right  of  free  communication  between 
nations,  which  has  its  foundation  in  public  necessity,  is  in  truth  a 
right  to  be  enjoyed  according  to  a  convenience  exercised  in  good 
faith,  and  in  reference  to  the  usual  and  established  mode  of  inter- 
course. 

It  was  further  contended  on  the  argument,  that  the  privilege 
claimed  by  the  defendant  is  in  conflict  with  the  well-established 
35 
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right  of  every  nation  to  exclude  from  its  territories  all  persons  at 
its  pleasure.  I  do  not  so  consider  it.  Our  government  may 
undonbtedly,  if  it  should  see  Ht,  send  out  of  the  country  any  resi- 
dent minister.  So  may  they  do  with  the  present  defendant.  They 
may  direct  him  to  leave  our  territory,  but  they  cannot  arrest  and 
imprison  him.  In  the  one  case  he  may  return  to  his  own  country 
and  complete  the  objects  of  his  mission,  in  the  other  his  mission 
would  be  interrupted,  and,  perchance,  entirely  defeated. 

It  is  also  contended,  that  before  an  ambassador,  passing  through 
our  country,  on  a  mission  to  another  power,  can  claim  an  exemp- 
tion from  the  ordinary  operation  of  our  laws,  it  should  at  least 
appear  that  he  had  entered  our  territory  by  the  permission  of  our 
government ;  and  most  of  the  writers  on  international  law,  who 
deny  the  right  of  a  minister,  in  the  situation  of  the  present  defend- 
ant, to  the  privilege  claimed  for  him,  seem  to  agree  that  if  a  minis- 
ter thus  situated  obtain  a  passport  or  safe  conduct,  as  such,  from 
the  sovereign  of  the  territory  through  which  he  is  about  to  pass, 
his  right  of  protection  by  such  sovereign  becomes  absolute.  This 
must  be  so,  according  to  every  sound  view  of  the  case.  If  a  sover- 
eign invite  or  permit  the  representative  of  another  power  to  enter  his 
territory  for  any  purpose,  it  is  clear  that  he  cannot,  without  a  vio- 
lation of  all  good  faith,  withhold  from  such  representative  all  neces- 
sary protection.  Now,  may  it  not  fairly  be  said  that  the  present 
case  falls  within  this  principle?  The  practice  of  granting  pass- 
ports, or  a  safe  conduct,  to  any  person,  except  in  time  of  war,  is,  as 
far  as  I  am  informed,  unknown  to  our  government.  ISTo  man,  I 
believe,  being  about  to  enter  our  country,  either  to  reside  in  it  or 
pass  through  it,  ever  thinks  of  applying  for  permission  to  do  so. 
Passports,  though  they  may  be  named  in  our  laws,  are  entirely 
unknown  in  practice,  or  of  extremely  rare  occurrence.  The  truth 
is,  that  every  subject  or  citizen  of  a  foreign  power  finds  a  passport 
for  entrance  into  our  country,  in  the  nature  and  character  of  our 
political  institutions.  We  hold  out  a  standing  invitation  to  all 
men  to  come  freely  among  us,  and  it  is  doing  no  violence  to  good 
sense  or  sound  reason  to  say,  that  foreigners  enter  our  country  by, 
at  least,  the  implied  invitation  of  our  government.  The  defend- 
ant, then,  could  not,  in  reason,  be  required  to  obtain  any  express 
consent  of  .the  government  to  come  within  our  territory,  in  order 
that  he  might,  when  here,  enjoy  the  privileges  claimed  by  him  as 
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appertaining  to  his  representative  character,  so  long,  at  least,  as 
that  gOTernment  permits  him  to  remain. 
'  In  coming  to  the  result  at  which  I  have  arrived  in  this  case,  I 
have  not  considered,  nor  do  I  intend  to  say,  what  is  the  extent  of 
the  privileges  which  may  be  justly  claimed  by  the  defendant.  It 
may  be.  that  many  privileges  clearly  secured  to  a  resident  minister, 
as  for  example,  those  which  refer  to  his  domestic  establishment, 
may  not  be  necessary  for  the  protection  of  a  minister  merely  pass- 
ing through  the  country,  in  the  enjoyment  of  his  personal  freedom. 
Nor  do  I  intend  to  say  whether  the  defendant  may  sot,  by  his 
continuance  in  the  country,  or  by  his  conduct  while  in  it,  divest 
himself  of  his  representative  character,  so  far  as  by  his  voluntary 
act  to  subject  himself  to  the  ordinary  operation  of  our  laws.  These 
are  questions  not  involved  necessarily  in  the  present  inquiry. 

I  am  of  opinion,  that  the  motion  to  set  aside  the  process  issued 
in  this  case  and  that  the  defendant  be  discharged,  be  granted. 


SUPREME  COUET. 


Lewis  Heegman  and  Adolph  Alexander  v.  Mokitt  Dettlebach 

AND  othees. 

(11  Eow.,  46.    Decided  1855.) 

CowLES,  Justice.  It  seems  to  be  well  settled  that  on  fi.  fa. 
against  one  of  several  partners,  the  co-partnership  property  may  be 
seized,  and  the  interest  of  the  judgment  debtor  in  same  sold  by  the 
sheriff;  but  subject  to  an  accounting  among  the  partners,  on  disso- 
lution. {Phillips  V.  Cook,  24  Wend.,  387 ;  Waddell  v.  Cook,  2 
Hill,  47 ;  Walsh  v.  Adams,  3  Denio,  125.)  And  I  see  no  reason 
why  the  same  principle  does  not  apply  to  the  case  of  an  attach- 
ment under  the  Eevised  Statutes. 
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SUPREME  COURT. 

Geoat  v.  Gillespie  &  Gibbons. 

(25  Wend.,  383.    Decided  1841.) 

This  action  was  broug^it  by  attachment  defendants  against  attach- 
ment plaintiff  on  the  latter's  bond  that  he  would  pay  all  damages 
and  costs  which  the  former  might  sustain  by  reason  of  the  issuance 
of  the  attachment,  if  he  (the  attachment  plaintiff)  should  fail  to 
recover  judgment.  A  shanty  was  seized  by  virtue  of  the  attach- 
ment, but  not  removed.  The  value  of  the  shanty  was  shown  to 
be  sixty  dollars,  and  the  jury  rendered  a  verdict  for  that  amount 
under  the  charge  of  the  judge  that  the  measure  of  damages  in  such 
an  action  was  the  value  of  the  shanty. 

t/.  McKown,  for  the  defendants. 

J.  Holmes,  for  the  plaintiff. 

By  the  Court,  Nelson,  C.  J.  The  ruling  at  the  circuit  was  clearly 
erroneous.  The  plaintiff  was  entitled  only  to  the  damages  actu- 
ally sustained  in  consequence  of  the  attachment,  and  nothing  more. 
The  condition  of  the  bond  carries  the  remedy  no  further,  according 
to  its  terms. 

The  ground  of  the  recovery,  is  not  that  the  proceedings  have 
been  irregular  and  void  on  the  part  of  the  plaintiff  in  the  attach- 
ment, but  that  he  has  failed  to  recover  a  judgment.  So  far  as 
respects  the  remedy  in  this  form,  it  is  wholly  immaterial  whether 
they  be  regular  or  not.  The  breach  has  no  necessary  connection 
with  the  fact. 

The  measure  of  damages,  therefore,  in  trover  or  trespass,  as  in 
the  case  of  an  illegal  levy,  was  improperly  applied.  Upon  the 
facts  in  this  case,  I  do  not  see  that  the  plaintiff  was  entitled  to  any- 
thing more  than  nominal  damages. 

New  trial  granted. 
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SUPEEME  COUET. 

Leavitt  D.  Gaekison  and  Allis  W.  Ogden,  Eespondents,  v.  A. 
W.  Maesh^ll,  Appellant. 

(44  How.,  193.     Decided  1871.) 

An  attachment  cannot  legally  issue  under  the  Kevlsed  Statutes,  from  a  justice's 
court,  unless  it  satisfactorily  appears  to  the  justice  that  the  debtor  has  departed 
or  is  qbout  to  depart  from  the  county  wltere  he  last  resided,  with  intent  to  defraud 
his  creditors  or  to  avoid  the  service  of  any  civil  process,  or  that  he  keeps  him- 
self concealed  with  the  like  intent. 

If  the  application  is  under  the  law  of  1831  it  should  satisfactorily  appear  to  the 
justice  that  the  defendant  is  about  to  remove  his  property /roro  the  county,  with 
intent  to  defraud  his  creditors,  or  has  assigned,  disposed  of,  secreted,  or  is  about 
to  assign,  dispose  of,  or  secrete  his  property,  with  the  like  intent,  whether  such 
defendant  be  a  resident  of  the  State  or  not. 

Where  the  affidavit  stated,  that  the  defendant  had  departed,  and  was  about  to 
remove  his  property  from  the  county,  with  the  intent  to  defraud  his  creditors, 
it  was  Tidd  that  the  allegation  of  the  departure,  &c.,  would  bring  the  case  under 
sec.  26  of  the  Revised  Statutes,  while  the  allegation  of  the  removal  of  the 
property,  &c. ,  would  bring  the  case  under  sec.  34  of  the  Non-imprisonment 
Act. 

Under  sec.  26  of  the  Revised  Statutes,  it  is  necessary  to  show  the  departure  of  the 
defendant  from  the  county  where  he  last  resided.  Under  sec.  34  of  the  law  of 
1831,  it  is  necessary  to  show,  either  that  the  defendant  is  a  resident  or  a  non- 
'resident  of  the  State. 

W.  H.  Warren  and  S.  Mallard,  for  appellant  and  defendant. 

Duell  (&  Foster,  for  respondents  and  plaintiffs. 

By  the  Court,  Miller,  P.  J.  This  action  is  brought  against 
the  defendant,  as  a  constable,  for  neglecting  to  levy  upon  personal 
property,  by  virtue  of  an  attachment  against  one  Woodruff. 

The  defence  interposed  is,  that  the  attachment  was  issued  with- 
out authority,  and  was,  therefore,  void  and  of  no  effect. 
•  It  is  urged  that  the  justice  did  not  acquire  jurisdiction  to  issue 
the  attachment,  because  it  nowhere  appears  either  in  the  applica- 
tion, or  in  the  affidavits,  in  what  county  the  debtor  resided,  nor  is 
there  any  allegation  that  he  has  departed,  or  is  about  to  depart, 
from  the  county  "  where  he  last  resided,"  as  provided  by  the  stat- 
ute (2  a.  S.,  230,  §  26),  providing  that  an  attachment  against  the 
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property  of  any  debtor  may  be  issued  "  whenever  it  shall  satisfac- 
torily appear  to  the  justice  that  such  debtor  has  departed,  or  is 
about  to  depart  frona  the  couniy  where  he  last  resided,  with  intent 
to  defraud  his  creditors,  or  to  avoid  the  service  of  any  civil  process, 
or  that  such  debtor  keeps  himself  concealed  with  the  like  intent." 
Additional  cases  were  provided  for  by  the  non-imprisonment  act, 
and  it  was  enacted  that  actions  might  also  be  commenced  by 
attachment,  "  when  it  shall  satisfactorily  be  made  to  appear,  that 
the  defendant  is  about  to  remove  from  the  county  any  of  his  pro- 
perty with  intent  to  defraud  his  creditors,  or  has  assigned,  disposed 
of,  secreted,  or  is  about  to  assign,  dispose  of,  or  secrete  any  of  his 
property  with  the  like  intent,  whether  such  defendant  be  a  resident 
of  this  State  or  not."  (^S*.  Z.  o/'1831,  chap,  300,  §  34,  as  amended 
ly  S.  L.  0/1842,  ch.  107;  3  R.  S.,  5  ed.,  462,  463,  §  216.) 

The  application  for  the  attachment,  as  appears  from  the  affidavit 
of  the  plaintiff's  agent,  was  upon  the  grounds,  that  "the  said 
George  "Woodruff  has  departed,  and  is  about  to  remove  his  pro- 
perty from  the  said  county  of  Cayuga,  with  the  intent  to  defraud 
his  creditors." 

The  portion  of  the  application  stating  that  the  defendant  in  the 
application  had  departed,  &c.,  would  bring  the  case  under  sec.  26 
of  the  Revised  Statutes ;  while  the  latter  clause  presents  a  case 
under  sec.  34  of  the  non-imprisonment  act. 

As  the  last  section  makes  provision  for  other  cases  besides  what 
had  previously  been  provided  for,  sec.  26  remains  in  force,  subject 
to  the  changes  made  in  favor  of  additional  cases  by  sec.  34. 

As  the  application  for  the  attachment  was  partially  under  sec. 
26,  it  should  have  been  made  to  appear  by  the  affidavits,  that  the 
defendant  had  departed  "from  the  county  where  he  last  resided." 

So  also,  as  it  sought  to  make  out  a  case  within  the  provision  of 
sec.  34  of  the  non  imprisonment  act  above  cited,  the  papers  should 
have  shown  either  that  the  defendant  was  a  resident  of  the  State, 
or  a  non-resident. 

These  facts  were  essential  to  give  the  justice  jurisdiction  to  issue, 
the  attachment,  and  without  one  or  the  other  of  them,  no  case  was 
made  out  within  either  section  of  the  several  statutes  quoted. 

It  is  nowhere  stated  in  what  county  the  defendant  last  resided, 
so  as  to  make  out  a  case  within  sec.  26. 

This  is  absolutely  essential  {Tucker  v.  Malloy,  48  Barh.,  88,  89), 
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Dor  is  it  shown  whether  he  was  a  resident  or  non-resi.dent,  so  as  to 
answer  the  requirements  of  section  34. 

When  the  application  is  made  for  an  attachment  against  a  non- 
resident, the  party  applying  must  make  an  affidavit  of  the  fact  of 
non-residence,  and  when  no  such  affidavit  is  furnished,  the  judg- 
ment will  be  reversed  {Taylor  v.  Heath,  4  Denio,  592). 

The  affidavits  utterly  fail  to  comply  with  either  of  the  statutes 
in  question.  The  agent  of  the  plaintiff  swears  that  the  defendant 
"  had  departed,  or  Js  about  to  remove  his  property  from  the  said 
county  of  Cayuga,"  without  previously  stating  that  he  lived  there, 
or  where  he  did  reside,  or  whether  he  was  temporarily  there,  or 
passing  through  Cayuga  county,  or  that  he  was  a  non-resident. 

The  naming  of  the  county  is  a  mere  reference  to  the  county  in 
which  the  affidavit  is  entitled,  which  is  given  at  its  commencement. 
Although  the  affidavits  are  entitled  :  "  Cayuga  County,  town  of 
Locke,"  they  do  not  show  in  any  way  where  the  property  was,  in 
what  town  or  county,  from  whence  it  was  to  be  removed. 

There  is  nothing  in  fact  in  either  of  the  affidavits  to  show  or  to 
indicate  that  the  property  of  the  defendant,  which  it  was  alleged 
he  was  about  to  remove,  may  not  have  been  in  some  other  county 
or  even  some  other  State,  where  they  could  not  be  reached  by  any 
attachment  issued  by  a  justice  of  the  peace  of  Cayuga  county. 

The  affidavits  showing  conversations  with  the  defendant's  wife, 
and  the  packing  up  of  the  goods,  do  not  state  where  the  conversa- 
tions took  place,  or  where  the  goods  were  packed  up  to  be  removed. 
There  is  nothing,  therefore,  in  the  papers,  from  which  it  may 
fairly  be  inferred  where  the  defendant  in  the  attachment  resided, 
or  whether  he  was  a  resident  or  non-resident  of  the  State. 

There  is  no  rule  better  settled  in  this  State  than  that  on  pro- 
ceedings of  this  character,  the  statute  must  be  substantially  com- 
plied with  in  order  to  confer  jurisdiction. 

It  is  unnecessary  to  cite  authorities  in  support  of  a  proposition 
so  plain  and  so  well  understood.  It  is  evident  that  the  defects 
referred  to,  were  of  a  jurisdictional  character  which  rendered  the 
attachment  void,  and  that  the  justice  acted  without  authority  in 
granting  it.  The  defendant,  therefore,  was  not  bound  to  serve  it, 
and  was  not  liable  for  a  neglect  to  do  so. 

Several  other  objections  are  urged  to  the  proceedings,  but  inas- 
much as  the  error  adverted  to  is  fatal  to  the  judgment,  it  is  not 
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important  to  discuss  tiiem.  For  this  error  the  judgment  of  the 
justice  and  the  county  court  must  be  reversed  with  the  cost  of 
appeal. 

Parkek  and  James,  JJ.,  concurred  in  the  result. 


m  CHANCERY. 

Hathaway  v.  Scott. 
(11  Paige,  173.    Decided  1844.) 
J.  J.  Monell,  for  the  complainant. 
W.  L.  F.  Warren,  for  the  petitioner. 


*         *         *         * 


The  Chancellor  *        *        * 

********** 

But  the  objection  that  the  petition  is  not  signed  by  the  party  who 
swore  to  it,  is  well  taken.  To  identify  the  individual  making  the 
oath,  he  is  required  to  sign  the  paper  to  which  he  swears,  so  as 
to  facilitate  a  prosecution  for  perjury  if  the  oath  is  false,  and  bills, 
answers,  petitions  and  affidavits  in  this  court  must  be  subscribed 
by  the  party  who  verifies  them.  Where  the  verification  of  a  bill 
or  petition  is  in  the  form  of  an  affidavit,  the  name  of  the  deponent 
must  be  subscribed  at  the  foot  of  the  affidavit.  But  where  the 
verification  is  in  the  form  of  a  certificate  of  the  officer  who  admin- 
istered the  oath,  that  the  deponent  swore  to  the  truth  of  the  bill  or 
petition,  the  name  of  such  deponent  should  be  subscribed  to  the 
bill  or  petition.  For  without  such  signature  it  would  be  very 
difficult,  if  not  impossible,  to  sustain  a  prosecution  for  perjury ; 
especially  where  no  persons  other  than  the  deponent  and  the  officer 
administering  the  oath  were  present  when  the  former  was  sworn. 
I  am  aware  that  the  supreme  court  long  since  decided  that  it 
was  sufficient,  in  that  court,  if  the  name  of  the  deponent  was 
inserted  in  the  commencement  of  the  affidavit.  (3  Gaines'  Rep. 
190.  3  John.  Rep.  540.)  That  might  perhaps  answer  the  pur- 
poses of  identifying  the  deponent  and  the  instrument,  if  the  whole 
affidavit  was  in  the  deponent's  handwriting.     But  those  decisions, 
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even  if  they  are  considered  good  law  in  the  supreme  court,  at  this 
tinie  are  not  so  here.  For  the  practice  in  the  court  of  chancery, 
in  requiring  the  deponent's  signature,  was  founded  upon  a  positive 
rule,  made  as  early  as  1661,  and  which  has  been  followed  ever 
since.  By  one  of  Lord  Clarendon's  orders,  the  deponent  was 
required  to  subscribe  his  name,  a  mark,  to  the  afiSdavit  before  it 
was  certified  by  the  master.  {Beames'  Orders,  210.  2  Har.  Pr. 
2.      Wyatt's  Pr.  Peg.  8.     1  Ghrcmt's  Pr.  240.     1  Newl.  Pr.  237.) 


BUFFALO  SUPERIOR  COURT. 

Feank  Morgan,  Respondent,  v.  George  House,  Appellant. 
(36  How.,  326.    Decided  1868.) 

Upon  an  application  for  an  attachment  under  the  thirty-third  section  of  the  non- 
imprisonment  act,  an  affidavit  is  required,  showing  the  amount  of  the  debt, 
and  that  it  arises  upon  contract;  that  the  defendant  is  a  non-resident  of  the 
county ;  and  that  no  warrant  can  issue. 

The  affidavit  must  state  facts  and  circumstances  sufficient  to  prove  the  jurisdic- 
tional fact  that  "no  warrant  can  issue"  —  the  statement  that  the  demand  arises 
"  upon  contract,"  merely,  does  not  show  this. 

C.  H.  Parle,  for  appellant. 

W.  W.  Rowley,  for  respondent. 

By  the  Court,  Masten,  J.  This  is  an  appeal  from  a  judgment 
rendered  in  a  justice's  court. 

The  action  was  commenced  by  attachment  under  the  thirty-third 
section  of  the  act  to  abolish  imprisonment  for  debt.  The  only 
question  in  the  case  arises  upon  the  sufficiency  of  the  affidavit  upon 
which  the  attachment  issued. 

It  was  at  one  time  a  mooted  question  whether  the  statute 
required  that  the  grounds  on  which  an  attachment  under  that  sec- 
tion is  authorized  to  be  issued  should  be  shown  to  the  justice  by 
affidavit.  The  supreme  court  without  much  consideration  held 
that  no  affidavit  was  required  or  necessary. 
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In  Taylor  v.  Heaih  (4  Denio  592),  Judge  Beardsley  reviewed 
those  decisions  and  carefully  examined  the  provisions  of  the  statute 
hearing  upon  the  question.  He  showed  that  such  an  affidavit  was 
required  by  the  statute,  and  that  there  was  no  authority  to  issue 
an  attachment  under  that  section  without  it.  In  the  report  of  the 
case  it  is  said  that  Judges  Bronson  and  Jewett  concurred  in  the 
opinion  of  Judge  Beardsley,  that  the  judgment  of  the  justice's 
court  should  be  reversed  on  the  ground  that  it  did  not  apfea/r  in 
any  way,  that  the  defendant  was  a  non-resident,  without  expressing 
any  opinion  whether  the  statute  required  an  affidavit  in,  such  a 
ease.  No  one  can  read  the  statutes  and  the  opinion  of  Judge 
Beardsley,  without  becoming  satisfied  that  Judge  Beardsley 
reached  the  right  conclusion. 

He  says :  ''  An  attachment  under  section  33  is  authorized 
because  the  defendant  is  a  non-resident,  and  one  against  whom  no 
warrant  can  issue,  but  these  facts  and  circumstances  must  be 
proved  by  affidavit." 

The  court  of  appeals  put  the  question  at  rest  by  adopting  the 
conclusion  of  Judge  Beardsley.     Bennett  v.  Brown  (4  Comst.  254). 

In  Van  KirTc  v.  Wilds  (11  Barl.,  520),  the  supreme  court  held 
that  an  affidavit  of  the  non-residence  of  the  defendant  was  necessary 
to  confer  jurisdiction  upon  the  justice  to  issue  the  attachment,  but 
that  it  was  not  necessary  that  it  should  show  that  no  warrant  could 
issue.  The  learned  judge  who  delivered  the  opinion  in  that  case, 
does  not  give  the  question  much  examination. 

Van  KirTc  v.  Wilds  is  in  conflict  with  Bennett  v.  Brown,  and 
was  decided  before  Bennett  v.  Brown  was  reported,  and  probably 
in  ignorance  of  it,  for  it  is  not  alluded  to. 

Van  Kirk  v.  Wilds  must  be  considered  as  overruled. 

The  33d  section  is,  "  whenever  by  the  provisions  of  the  thirtieth 
section  of  this  act,  no  warrant  can  issue,  and  the  defendant  shall 
reside  out  of  the  county,  he  shall  be  proceeded  against  by  sum- 
mons or  attachment."  The  act  also  contains  the  following  provi- 
sion :  "  Before  any  attachment  shall  issue  *  *  *  *  the 
plaintiff  shall  by  his  own  affidavit  or  that  of  some  other  person, 
prove  to  the  satisfaction  of  the  justice,  the  facts  and  circumstances 
to  entitle  him  to  the  same." 

Tlie  court  of  appeals  in  Bennett  v.  Brown  {sv.pra),  held  that 
this  provision  applied  to  attachments  under  section  thirty-three. 
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To  justify  the  issuing  of  an  attachment  under  section  thirty- 
three  an  affidavit  must  be  presented  to  the  justice  showing  a 
demand  arising  upon  contract  and  the  amount  of  it  over  all  dis- 
counts, that  no  warrant  can  issue,  and  that  the  defendant  resides 
out  of  the  county.  2  H.  S.  230 ;  laws  1831,  396 ;  Bennett  v. 
Brown  {supra). 

The  affidavit  in  this  case  is  as  follows : 

"  Erie  county,  ss :  Frank  Morgan  being  duly  sworn  says,  that 
he  has  a  demand  against  the  defendant  George  House,  arising 
upon  contract,  amounting  to  over  twenty-four  dollars  over  and 
above  all  discounts,  and  that  the  said  George  House  is  a  non-resi- 
dent of  Erie  county."  ^ 

It  is  claimed  that  this  affidavit  is  defective  in  not  showing  that 
the  demand  is  one  for  which  "  no  warrant  can  issue."  By  the 
thirtieth  section  referred  to,  no  person  can  be  arrested  "  upon  any 
demand  arising  upon  contract  express  or  implied,"  unless  it  be  for 
money  collected  by  a  public  officer ;  or,  for  any  misconduct  or 
neglect  in  office ;  or,  in  any  professional  employment. 

To  state  that  the  demand  arises  upon  contract,  does  not  show 
that  it  is  a  case  in  which  by  the  provisions  of  section  thirty  "  no 
warrant  can  issue,"  for  it  may  be  one  of  the  excepted  cases. 

An  action  by  a  client  against  his  attorney  for  money  collected 
by  the  latter  for  the  former,  is  upon  a  demand  arising  upon  con- 
tract and  yet  it  is  a  case  in  which  a  warrant  can  issue ;  and  in 
which  consequently  an  attachment  under  section  thirty-three  is 
not  authorized.     Stage  v.  Stevens  (1  Den.,  267). 

The  affidavit  must  state  facts  and  circumstances  sufficient  to 
prove  the  jurisdictional  fact  that  the  case  is  one  in  which  by  the 
provisions  of  the  thirtieth  section,  no  warrant  can  issue. 

The  affidavit  in  this  case  is  in  that  particular  defective. 

That  the  demand  is  one  for  which  no  warrant  can  issue,  may  be 
shown  by  stating  that  it  is  one  arising  upon  contract,  and  is  not 
for  money  collected  by  a  public  officer,  or  for  any  misconduct  or 
neglect  in  office,  or  in  any  professional  employment,  or  by  stating 
for  what  the  demand  is,  as  for  work  and  labor,  or  goods  sold,  or 
money  lent,  &c. 

The  judgment  must  be  reversed. 
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SUPREME  COURT. 

Sheewood  v.  The  Saratoga  &  Washington  Raileoad  Company. 

(15  Barh.,  650.     Decided  1852.) 

A  railroad  corporation,  whose  road  passes  through  two  or  more  counties,  may 
l)e  sued  before  a  justice  in  either  county,  provided  the  process  can  be  served  on 
the  proper  ofiBcer  in  such  county. 

A  railroad  company  must  be  treated  as  an  inhabitant  and  freeholder  in  each 
county  where  its  track  is  laid.  Therefore  a  summons,  issued  against  such  a 
company,  by  a  justice  of  the  peace,  must  be  made  returnable  not  less  than  six 
nor  more  than  twelve' days  from  the  time  of  service. 

A  summons,  returnable  within  three  days  from  its  date,  is  a  nullity.  The  justice 
has  no  jurisdiction  over  the  corporation,  as  a  non-resident. 

It  is  irregular  for  the  same  person  to  appear  as  attorney  for  both  parties,  on  the 
return  of  a  summons  issued  by  a  justice. 

It  should  appear  by  the  return  to  a  summons  issued  by  a  justice  against  a  corpo- 
ration in  what  manner  the  process  was  served,  so  that  the  justice  may  be  able 
to  determine  whether  it  was  served  on  the  proper  ofiBc^r. 
*****        ********* 

This  was  an  appeal  by  the  defendant  from  a  judgnaent  of  the 
Washington  county  court.  The  cause  was  originally  commenced 
before  a  justice  of  the  peace,  to  recover  damages  for  an  injury  to 
the  plaintiff's  land  in  overflowing  the  same  by  the  construction  of 
the  railway,  embankments,  &c.,  adjoining  the  same.  The  justice 
gave  a  judgment  for  the  plaintiff',  for  $61.75  damages,  besides 
costs;  and  on  appeal,  the  county  court  affirmed  the  judgment. 

W.  L.  F.  Warren,  for  the  appellant. 

Wait  &  Parry,  for  the  plaintiff. 

By  the  Court,  Willaed,  P.  J.  This  suit  was  commenced  on 
the  29th  of  July,  1850,  by  summons  returnable  on  the  1st  of 
August,  which  was  returned  served,  by  Bushrod  W.  Sherwood,  a 
constable  of  the  town  of  Fort  Edward,  on  the  29th  of  July,  1850. 
On  the  return  day  the  parties  appeared*,  according  to  the  justice's 
return,  by  the  same  attorney  and  joined  issue,  and  the  suit  was 
adjourned  till  the  10th  of  August,  at  10  a.  m. 

The  amended  judiciary  act  of  December,  1847  {Laws  of  1847, 
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^.  646,  §  45),  repeals  so  much  of  the  act  of  1830,  as  to  the  juris- 
diction of  justices  of  the  peace,  as  prohibited  them  from  entertain- 
ing an  action  against  corporations.  (2  H.  S.  226,  §  4,  sui.  5.) 
The  act  of  1847  prescribes  that  the  process  by  which  any  suit  shall 
be  commenced  before  a  justice,  against  a  corporation,  may  be 
served  on  the  presiding  officer,  secretary,  cashier,  treasurer,  or  any 
director  or  trustee  thereof.  The  revised  statutes  provide  that  the 
first  process  against  freeholders,  &c.  shall  be  by  summons,  return- 
able not  less  than  six  nor  more  than  twelve  days  from  the  time  of 
service.  (2  B.  S.  227,  228,  §§  13,  14,  15.)  They  provide  also  in 
the  same  section  that  no  person  shall  be  proceeded  against  by  sum- 
mons out  of  the  county  in  which  he  resides.  The  justice,  in  this, 
case,  must  have  treated  the  defendant  as  an  inhabitant  of  Washing- 
ton county.  The  summons  therefore  was  a  nullity,  being  return- 
able within  three  days  from  its  date. 

This  is  not  a  case  where  a  short  summons  was  admissible  under 
§  33  of  the  non-imprisonment  act.  (Loajos  of  1831,  p.  403.)  That 
section  gives  a  short  summons  against  a  defendant  only  in  cases 
where  the  defendant  resides  out  of  the  county  and  cannot  be  pro- 
ceeded against  by  warrant  under  the  30th  section  of  the  same  act. 
The  defendant  was  not  exempt  from  arrest  by  virtue  of  the  30tli 
section,  but  from  the  very  nature  of  its  being.  The  justice  had  no 
jurisdiction  of  the  corporation  as  a  non-resident.  It  is  only  upon 
the  notion  that  the  corporation  might  be  treated  as  an  inhabitant 
of  Washington  county,  that  he  could  entertain  jurisdiction  at 
all.  In  my  jndgment  a  railroad  corporation,  whose  road  passes 
through  two  or  more  counties,  may  be  sued  before  a  justice  in 
either  county,  provided  the  process  can  be  served  on  the  proper 
oflScer  in  such  county.  A  railroad  company  must  be  treated  as  an 
inhabitant  and  freeholder  in  each  county  where  its  track  is  laid. 

This  process,  being  irregular,  was  not  cured  by  the  appearance 
on  the  return  day  of  it.  The  justice  states  that  both  parties 
appeared  by  the  same  attorney.  The  45th  section  of  the  statute 
(2  R.  S.  23B)  requires  the  authority  to  appear  by  attorney  to  be 
either  written  or  verbal,  and  that  it  must  in  all  cases  be  proved, 
either  by  the  attorney  himself  or  other  competent  testimony,  unless 
admitted  by  the  opposite  party ;  and  the  justice  shall  not  permit 
any  person  to  appear  for  another,  without  such  proof  or  admission. 
It  was  irregular  for  one  attorney  to  appear  for  both  parties.     The 
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practice  is  of  dangerous  tendency  and  should  be  discountenanced. 
Even  in  taking  judgment  by  confession  on  bond  and  warrant  of 
attorney,  it  was  never  allowed  for  the  same  person  to  act  for  plain- 
tiff and  defendant.  Here  the  plaintiff  served  his  own  summons, 
and  his  attorney  appeared  for  the  defendant  without  showing  any 
aruthority. 

I  think  it  should  also  have  appeared  how  the  summons  was 
served,  so  that  the  justice  might  have  been  able  to  determine 
whether  it  was  served  on  the  proper  oflBcer.  For  these  reasons  the 
justice  did  not  obtain  jurisdiction  of  the  cause.  There  was  no  sub- 
sequent appearance  of  the  parties,  in  person,  nor  by  attorney  whose 
authority  was  proved  according  to  law,  to  give  jurisdiction  to  the 
justice  over  the  cause. 

4t*»*  ******* 

Without,  therefore,  looking  into  the  evidence  that  was  given,  I 
am  of  opinion  that,  for  the  foregoing  reasons,  the  judgments  both 
of  the  justice  and  of  the  county  court  should  be  reversed. 

Judgment  reversed. 


COUET  OF  APPEALS. 

Staples  v.  Faieohild. 
(3  Wew-York  Hep.,  41.     Decided  1849.) 
J.  L.  Talcott,  for  appellant. 
S.  G.  Ravens,  for  respondent. 

Jewett,  Ch.  J.  The  Kevised  Statutes  (2  B.  S.  p.  3,  §§  1,  2,  3, 
4,  5,  6,)  provide  for  attaching  the  real  and  personal  property  of  a 
debtor  for  the  payment  of  his  debts,  in  the  following  cases :  1. 
Whenever  such  debtor,  being  an  inhabitant  of  this  State,  shall 
secretly  depart  therefrom,  with  intent  to  defraud  his  ■creditors,  or 
to  avoid  the  service  of  civil  process,  or  shall  keep  himself  concealed 
therein,  with  the  like  intent.  2.  Whenever  any  person  not  being 
a  resident  of  this  State,  shall  be  indebted  on  a  contract  made 
within   this   State,  or  to   a   creditor  residing  within  this  State, 
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although  upon  a  contract  made  elsewhere.  The  first  point  made 
in  this  cause  involves  the  question,  whether  Judge  Wilson,  who 
issued  the  attachment  upon  the  application  of  Giles  Sanford,  by 
virtue  of  which  the  premises  in  question  were  seized  and  subse- 
quently sold,  and  under  which  the  plaintiff  claims  title,  had  juris- 
diction. Section  four  of  the  statute  provides  that  the  application 
to  the  judge  for  such  attachment  shall  be  in  writing,  verified  by 
the  aifidavit  of  the  creditor,  or  of  the  person  making  the  same,  in 
his  behalf,  in  which  shall  be  specified  the  sum  in  which  the  debtor 
is  indebted  over  and  above  all  discounts,  to  the  person  in  whose 
behalf  such  application  is  made,  and  the  grounds  upon  which  the 
application  is  founded. 

The  application  for  an  attachment  against  the  property  of  Brad- 
ley was  probably  intended  to  be  predicated  upon  the  facts  that  the 
creditor  was  a  resident  of  this  State,  or  that  the  contract  upon 
which  the  indebtedness  arose  was  made  within  this  State  and  that 
the  debtor  was  a  resident  of  the  State  of  Connecticut.  Sub.  2  of 
§  1  of  the  statute  gives  jurisdiction  to  the  judge  to  issue  the 
attachment  only  in  cases  where  the  debtor  is  not  a  resident  of  this 
State,  and  is  indebted  upon  contract  to  some  person  residing  with- 
■  in  this  State  or  to  some  person  upon  contract  made  within  this 
State.  These  facts  the  statute  requires  to  be  stated  in  the  applica- 
tion and  to  be  verified  before  the  judge  to  whom  the  application  is 
made,  by  the  affidavit  of  the  creditor  or  of  the  person  making  the 
application  in  his  behalf  as  the  ground  for  issuing  the  attachment 
or  warrant.  Although  the  application  of  Sanford,  the  creditor, 
was  in  writing  and  verified  by  his  affidavit ;  and  in  it  was  speci- 
fied the  sum  in  which  Bradley  was  indebted  to  him,  over  and 
above  all  discounts,  and  that  such  demand  arose  upon  contract, 
and  that  Bradley  was  not  a  resident  of  this  State  but  a  resident  of 
the  State  of  Connecticut;  it  does  not  state,  as  the  grounds  upon 
which  the  application  was  founded,  either  that  Sanford  resided 
within  this  State,  or  that  the  indebtedness  of  Bradley  to  him  arose 
upon  a  contract  made  within  this  State.  It  was  first  said  on  the 
argument  that  it  was  not  necessary  that  the  residence  of  the  credi- 
tor should  be  stated  in  the  application.  That  would  be  true  in  a 
case  where  the  residence  of  the  creditor  was  not  the  ground  relied 
on,  to  give  jurisdiction  to  the  officer  to  issue  his  warrant  or  attach- 
ment.   Where  the  application  omits  to  state  that  the  residence  of 
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the  debtor  is  within  this  State,  to  show  jurisdiction  in  the  officer, 
it  must  state  that  the  contract  upon  which  the  indebtedness  arose, 
was  made  within  this  State.  It  is  not  enough  to  specify  the  sum 
of  the  indebtedness,  that  it  arose  upon  contract,  and  that  the 
debtor  was  a  non-resident  of  this  State.  But  to  give  jurisdiction 
to  the  officer,  it  must  also  be  stated  in  the  application,  either  that 
the  creditor  resides  within  this  State;  or  that  the  indebtedness 
arose  upon  a  contract  made  within  this  State. 

It  was  next  said  that  if  it  was  necessary  that  the  residence  of 
the  creditor  should  be  stated  in  the  application,  it  was  sufficiently 
stated  in  the  application  made  by  Sanford.  In  describing  the 
applicant  in  the  application  presented  to  Judge  Wilson  for  the 
attachment  or  warrant,  it  was  stated,  "  the  petition  of  Giles  San- 
ford, of  the  city  of  Albany,  respectfully  sheweth,"  &c.  and  the 
affidavit  verifying  it  stated  that  "  Giles  Sanford,  of  the  city  of 
Albanj',  being  duly  sworn  says,  that  he  has  a  demand  against 
Scudder  Bradley  of  $806.94  personally,  arising  upon  contract, 
over  and  above  all  discounts ;  and  that  the  said  Scudder  Bradley 
resides  at  Westport,  in  the  county  of  Fairfield,  in  the  state  of 
Connecticut,  or  elsewhere  out  of  the  State  of  New  Tork,  and 
further  this  deponent  says  not."  It  is  obvious  that  the  appli-' 
cation  contains  no  statement  or  averment  in  express  terms  that 
Giles  Sanford  resided  at  Albany.  But  if  the  recital,  contained  in 
the  application,  of  his  being  "  of  the  city  of  Albany,"  could  be 
held  to  amount  to  a  positive  or  express  statement  of  the  residence 
of  Sanford,  that  fact  is  not  verified  by  his  affidavit;  there  is  no 
oath  to  the  fact  of  his  residence.  The  affidavit  merely  verified 
the  fact  of  the  indebtedness  of  Bradley  to  Sanford ;  that  it 
arose  upon  contract ;  and  that  Bradley  was  a  non-resident  of  this 
State,  and  resided  in  Connecticut.  {Ex parte  Bank  of  Monroe^  7 
Hill,  177.)  The  requirements  of  the  statute  are  not  complied 
with,  unless  the  grounds  upon  which  the  application  is  founded 
are  expressly  stated  and  verified  by  the  affidavit  prescribed  by  the 
statute ;  and  whether  residence  of  Sanford  in  this  State,  or  that 
the  contract  upon  which  the  indebtedness  arose  was  made  in  this 
State,  was  one  of  the  grounds,  is  not  stated  in  the  application  in 
terms,  or  in  any  form  verified  by  the  affidavit. 

It  was,  however,  contended  on  the  argument  that  the  apoint- 
raent  of  trustees  in  that  proceeding,  was  conclusive  evidence  of 
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the  regularity  of  the  previous  proceedings,  and  2  R.  S.  13,  §  62 
was  cited  to  sustain  that  point.  It  is  as  follows :  "  Such  appoint- 
ment of  trustees,  the  record  thereof,  and  the  transcript  of  such 
record  duly  verified,  shall  in  all  cases,  except  on  hearing  of  a  peti- 
tion referred  to  any  court  as  hereinbefore  provided,  be  conclusive 
evidence  that  the  debtor  therein  named  was  a  concealed,  abscond- 
ing or  non-resident  debtor,  within  the  meaning  of  the  foregoing 
provisions,  and  that  the  said  appointment  and  all  the  proceedings 
previous  thereto,  were  regular."  This  section  is  a  copy  of  a  part 
of  the  26th  section  of  the  former  act  (1  R.  L.  163),  which  declared 
that  the  appointment  of  trustees  should  be  conclusive  proof  in 
all  courts  that  the  debtor  was  at  the  time  absconding,  concealed  or 
absent,  within  the  meaning  of  the  act,  and  that  the  appointment 
and  proceedings  previous  thereto  were  regular.  I  think  that  a 
correct  construction  was  given  to  this  section  by  the  supreme  court 
in  the  Matter  of  Hurd,  9  Wend.,  465,  where  it  was  said,  that  its 
effect  was  to  preclude  all  inqniry  into  the  regularity  of  the  pro- 
ceedings, and  to  estop  the  party  from  denying  that  he  was  an 
absconding,  concealed  or  absent  debtor ;  but  that  it  did  not  debar 
him  from  contesting  the  jurisdiction  of  the  officer,  or  insisting 
that  his  case  is  not  within  the  statute. 

Section  five  of  the  statute  makes  it  necessary  that  the  facts  and 
circumstances  to  establish  the  grounds  upon  which  such  application 
is  made,  shall  also  be  verified  by  the  affidavit  of  two  disinterested 
witnesses.  It  was  contended  that  the  witnesses  must  be  proved  to 
be  disinterested,  and  that  it  could  not  be  presumed,  to  sustain  the 
jurisdiction  of  the  officer.  The  case  made  by  the  proof  of  the 
applicant  showed  that  the  debt  was  due  from  Bradley  to  him,  and 
nothing  appeared  that  the  two  witnesses  had  any  interest  in  the 
debt ;  but  on  the  contrary,  it  appeared  affirmatively  that  neither 
of  them  had  any  interest  in  it.  Having  no  interest  in  the  debt, 
the  law  will  presume  them  d.\?,m\.QYes,teA.  prima  facie  at  least.  The 
fact  of  the  non-residence  of  Bradley  was  verified  by  the  affidavits 
of  the  two  witnesses,  and  that  was  the  only  part  of  the  case  which, 
by  the  true  construction  of  section  five,  is  required  to  be  verified 
by  the  affidavits  of  two  disinterested  witnesses.  {In  the  Matter  of 
Brown,  21  Wend.,  316.) 

There  was  a  total  defect  of  evidence  as  to  one  fact,  essential  to 
give  the  justice  jurisdiction ;  that  is,  that  the  residence  of  Sanford 
36 
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was  within  this  State,  or  that  the  contract,  upon  which  the  indebted- 
ness of  Bradley  to  Sanford  arose,  was  made  in  this  State.  There 
was  conferred  upon  Judge  Wilson  a  special  and  limited  jurisdiction. 
It  is  well  settled  that  when  certain  facts  are  to  be  proved  to  a  court 
having  only  such  a  jurisdiction,  as  a  ground  for  issuing  process,  if 
there  be  a  total  defect  of  evidence  as  to  any  essential  fact,  the  pro- 
cess will  be  declared  void,  in  whatever  form  the  question  may  arise. 
But  when  the  proof  has  a  legal  tendency  to  make  out  a  proper 
case,  in  all  its  parts,  for  issuing  the  process,  then,  although  the  proof 
may  be  slight  and  inconclusive,  the  process  will  be  valid  until  it  is 
set  aside  by  a  direct  proceeding  for  that  purpose.  In  one  case  the 
court  acts  without  authority ;  in  the  other,  it  only  errs  in  judgment 
upon  a  question  properly  before  it  for  adjudication.  {Miller  v. 
Brinkerhoff,  4  Denio,  119,  <m,d  the  cases  there  cited.  Den  v.  Turner, 
9  Wheat.,  541.)  In  one  case,  there  is  a  defect  of  jurisdiction  ;  in 
the  other,  there  is  only  an  error  of  judgment.  "Want  of  jurisdiction 
makes  the  act  void ;  but  a  mistake  concerning  the  just  weight  of 
evidence,  only  makes  the  act  erroneous,  and  it  will  stand  good  until 
reversed. 

The  attachment  or  warrant  issued  by  Judge  Wilson,  having  been 
issued  without  jurisdiction,  was  void.  The  subsequent  proceedings 
fall  with  it,  and  therefore  the  plaintiff  failed  to  show  any  title  to 
the  premises  in  question.  The  judgment  of  the  Supreme  Court 
must  be  affirmed. 


COUET  OF  APPEALS. 

Payne  v.  Toting  and  otheks. 

(8  New-Torh  Rep.,  158.     Bedded  1853.) 

S.  Beardsley,  for  the  appellant. 

N.  Hill,  Jr.,  for  the  respondent. 

Jewett,  J.  The  plaintiff,  it  is  claimed  by  the  defendants,  was 
proceeded  against  by  them  on  the  ground  that  they  were  residents 
of  the  city  and  county  of  New  York  and  that  he  was  a  resident  of 
the  State  of  Pennsylvania.  The  material  question  made  for  deter- 
mination, is,  whether  an  application  made  to  the  recorder  of  New 
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York,  for  an  attachment,  stated  that  the  applicants  were  residents 
of  the  city  and  county  of  New  York.  For  unless  it  did,  the 
attachment  and  all  subsequent  proceedings  under  it,  it  is  well 
settled,  must  be  held  to  be  void. 

The  application  commences  thus  :  "  The  application  of  Charles 
L.  Young,  Jeremiah  B.  Taylor,  and  James  W.  Healey,  all  of  the 
city  of  New  York,"  &e.  "  respectfully  shows,"  &c.  It  is  verified 
by  the  affidavit  of  Jeremiah  B.  Taylor,  thus  :  "  Jeremiah  B.  Tay- 
lor, one  of  the  above  applicants,  being  duly  sworn  says,  that  the 
matters  stated  in  the  above  application,  are  true  of  his  own  know- 
ledge." It  is  insisted  that  the  fact  that  the  applicants  were  all 
residents  of  the  city  of  New  York,  is  stated  in  the  application,  and 
that  it  was  duly  verified  because  the  affidavit  of  Taylor,  verifies  all 
of  the  matters  stated  in  the  application.  I  think  it  is  a  mistake  to 
say  that  the  fact  of  residence  of  the  applicant,  is  a  matter  stated  in 
the  application;  and  therefore  there  is  no  oath  to  the  fact  of  resi- 
dence. It  is  a  jurisdictional  fact.  There  are  many  decisions  in 
our  court,  holding  uniformly,  that  the  averment  of  facts  upon 
which  jurisdiction  in  such  and  similiar  cases  depends,  must  be 
positive,  and  that  it  is  not  sufficient  that  jurisdiction  may  be  infer- 
red, argumentatively,  from  what  appears  in  the  application  or  peti- 
tion. This  case  cannot,  as  I  think,  be  distinguished  in  principle 
from  the  case  of  Staples  v.  Fairchild.  The  judgment  must  be 
affirmed. 


SUPREME  COUET. 

NicoLLs  V.  Ingeesoll. 
(7  John.,  145.     Decided  1810.) 


Bail  may  break  open  the  outer  door  of  the  house,  in  order  to  take  the  principal ; 
his  power  is  analogous  to  that  of  the  sheriff,  who  may  break  open  an  outer 
door  to  take  a  prisoner  who  has  escaped  from  arrest. 


Van  Buren  c&  Woodward,  for  the  plain  tiffi 
£!.  WilUams,  contra. 
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Thompson,  J.,  delivered  the  opinion  of  the  court.         *  * 

********* 

Bail,  in  the  language  of  the  books,  are  said  (6  Mod.,  231)  to 
have  tlieir  principal  always  upon  a  string,  which  they  may  pull 
whenever  they  please,  and  surrender  him  in  their  own  discharge. 
They  may  take  him  up,  even  upon  a  Sunday,  and  confine  him 
until  the  iiext  day,  and  then  surrender  him.  The  doing  so  on 
Sunday  is  no  service  of  process,  but  rather  like  the  case  where  the 
sheriflF  arrests  a  party  who  escapes,  for  that  is  only  a  continuance 
of  the  former  imprisonment.  Lord  Hardwicke  says  (1  AtJc.,  237; 
Mb  pwrte  Gibhons),  it  is  the  constant  language  of  courts,  that  bail 
are  their  principals'  gaolers,  and  that  it  is  upon  this  notion  that 
they  have  an  authority  to  take  them  ;  and  that,  as  the  principal  is 
at  liberty  only  by  the  permission  and  indulgence  of  the  bail,  they 
may  take  him  up  at  any  time.  The  same  principle  is  recognized 
in  Shower  {^Anonymous  case,  214),  where  it  is  said  by  the  court, 
that  bail  are  but  gaolers,  pro  tempore;  and  in  case  a  man  absconds 
and  his  bail  cannot  find  him,  they  shall  have  a  warrant  to  take 
him  out  of  any  pretended  place  of  privilege,  in  order  to  surrender 
him,  because  he  is  a  prisoner  to  the  court,  and  they  may  call  him 
at  pleasure.  If  the  principal  is  to  be  considered  as  standing  in  the 
situation  of  a  prisoner  who  has  escaped  from  the  arrest  of  the 
sheriff,  according  to  the  language  of  one  of  tlie  cases,  can  there  be 
any  reasonable  doubt  but  a  sheriff,  in  such  case,  would  have  a  right 
to  pursue  and  arrest  his  prisoner,  in  a  neighboring  State ;  and,  by 
parity  of  reasoning,  bail  must  have  the  like  authority.  The  cases 
I  have  referred  to  are  sufficient  to  show  that  the  law  considers  the 
principal  as  a  prisoner,  whose  gaol  liberties  are  enlarged  or  cir- 
cumscribed, at  the  will  of  his  bail ;  and,  according  to  this  view  of 
the  subject,  it  would  seem  necessarily  to  follow,  that,  as  between 
the  bail  and  his  principal,  the  controlling  power  of  the  former  over 
the  latter  may  be  exercised  at  all  times  and  in  all  places ;  and  this 
appears  to  me  indispensable  for  the  safety  and  security  of  bail. 

Another  question  presented  was,  whether  the  bail  had  a  right  to 
break  open  the  outer  door  of  the  plaintifi's  house  to  make  the 
arrest.  The  verdict  authorizes  us  to  presume,  that  a  demand  was 
made  before  entry  ;  for  this  fact  was  submitted  to  the  jury  as  being 
necessary  to  be  shown  by  the  defendant  to  render  the  entry  lawful. 
That  the  bail  may  break  open  the  outer  door  of  the  principal,  if  neces- 
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sary,  in  order  to  arrest  him,  follows,  as  a  necessary  consequence, 
from  the  doctrine,  that  he  has  the  custody  of  the  principal ;  his  power 
is  analogous  to  that  of  the  sheriff,  who  may  Break  open  an  outer  door 
to  take  a  prisoner  who  has  escaped  from  arrest.  But  the  ease  of 
Shears  v.  Brooks  (2  R.  Black.,  120),  goes  the  whole  length  of  this 
doctrine.  Lord  Loughborough  there  says,  wlien  a  party  is  bailed, 
the  bail  have  a  right  to  go  into  the  house  of  the  principal,  as  much 
as  he  has  himself.  They  have  a  right  to  be  constantly  with  him, 
and  to  enter  when  they  please,  and  take  him.  The  right  to  break 
open  the  plaintiff''s  house  in  the  case  before  us,  is  fortified  by  the 
circumstance  of  his  having  been  taken  a  few  days  before,  on  the 
bail-piece.  His  situation,  in  point  of  fact,  as  well  as  in  judgment 
of  law,  was  somewhat  analogous  to  that  of  a  party  escaping  from 
arrest. 
*******         **         *  ** 


COURT  OF  APPEALS. 

Jencks  v.  Smith. 

(1  New-York  Eep.,  90.     Bedded  1847.) 


Where,  upon  a  trial  there  is  opportunity  for  objection,  and  the  party  whose  duty 
it  is  to  object  remains  silent,  all  reasonable  intendments  will  be  made,  in  a 
Court  of  Keview,  to  uphold  the  judgment. 


S.  Q.  Wheaton,  for  plaintiff  in  error. 

Wm.  J.  Hough,  for  defendant  in  error. 

Weight,  J.—     ********* 
******* 

2d.  That  there  was  no  proof  on  the  trial  before  the  justice,  of 

the  residence  of  the  mortgagor,  at  the  time  of  the  execution  of  the 

mortgage  ;  or  that,  when  executed,  the  property  was  in  the  town 

in  which  the  mortgage  was  filed. 

*****         *         *         ***** 

The  act  of  1833,  chapter  279,  provides  that  every  mortgage,  or 
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conveyance  intended  to  operate  as  a  mortgage  of  goods  and  chattels, 
thereafter  made,  which  shall  not  be  accompanied  by  an  immediate 
delivery,  and  be  followed  by  an  actual  and  continued  change  of 
possession  of  the  things  mortgaged,  shall  be  absolutely  void,  as 
against  the  creditors  of  the  mortgagor,  and  as  against  subsequent 
purchasers  and  mortgagees  in  good  faith,  unless  the  mortgage,  or 
a  true  copy  thereof,  shall  be  filed  in  the  town  or  city  where  the 
mortgagor,  if  a  resident  of  this  State,  shall  reside  at  the  time  of 
the  execution  thereof;  and  if  not  a  resident,  then  in  the  city  or 
town  where  the  property  so  mortgaged  shall  be  at  the  time  of  the 
execution  of  such  instrument.  It  is  now  insisted  that  there  was  no 
proof  on  the  trial  of  the  residence  of  the  mortgagor,  nor  did  it 
appear  that  the  mortgage  was  filed  in  the  town  where  the  property 
was  at  the  time  of  its  execution.  If  the  return  of  the  justice 
showed  afiirmatively  that  this  proof  was  wanting,  and  that  objection 
was  raised,  before  the  justice,  on  account  of  the  absence  of  it,  the 
defect  would  be  fatal.  But  the  return  is  merely  silent  on  the  point, 
and  no  objection  appears  to  have  been  taken  before  the  justice 
Where  opportunity  is  given  for  objections,  and  none  are  made,  but 
the  party  whose  duty  it  is  to  object  remams  silent,  all  reasonable 
intendments  will  be  made  by  a  court  of  error  to  uphold  the  judg- 
ment. This  doctrine,  founded  in  good  sense,  has  been  promulgated 
in  a  series  of  decisions  by  the  courts  of  this  State.  In  the  case  of 
Baldwin  v.  Calhins  (10  Wend.,  167),  on  certiorari,  the  Supreme 
Court  held  that  an  omission  to  object  will  even  authorize  the 
inference  of  a  fact  necessary  to  confer  juiisdiction. 

In  Mendertack  v.  HopJcins  (8  John.,  436),  a  constable, 
having  an  execution,  paid  the  amount  to  the  plaintifl", 
without  any  demand  of,  or  request  by,  the  defendant,  and  after- 
wards sued  the  defendant  for  the  money  so  paid.  There  was  no 
evidence  on  the  trial  that  the  constable  had  made  a  demand  on 
the  defendant,  or  that  he  had  been  requested  by  him  to  make  the 
payment.  The  Court  said,  "  a  demand  and  request  may  have 
been  presumed.  It  was  to  be  inferred  as  admitted,  when  nothing 
was  said  to  the  contrary.  Indeed,  as  no  objection  was  made  to 
any  of  the  testimony,  but  it  was  submitted  to  the  jury,  every 
inference  that  could  be  drawn  from  the  evidence,  is  to  be  pre- 
sumed to  have  been  drawn,  and  the  verdict,  by  reasonable  intend- 
ment, is  good."     In   Fort  v.  Monroe  (20    Wend.,  210),  case  was 
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brought  for  negligence  of  a  servant  of  the  defendant  in  driving  a 
gig,  by  vsrhich  a  son  of  the  plaintiff  was  run  over  and  killed. 
There  was  no  evidence  to  show  that  the  servant  was  acting  in  the 
business  of  the  master,  or  within  the  scope  of  his  authority,  nor 
was  that  point  made  upon  the  trial,  either  on  a  motion  for  a  non- 
suit, or  after  the  testimony  had  closed.  On  a  motion  for  a  new 
trial,  the  Supreme  Court  remarked :  "  The  case  seems  to  have 
been  tried  and  defended  upon  the  assumption  of  the  existence  of 
the  relation  of  master  and  servant  between  the  defendant  and  the 
person  driving  the  carriage.  It  would,  therefore,  be  unreasonable 
to  disturb  the  verdict  upon  the  ground  now  urged,  as  the  counsel 
did  not  choose  to  avail  himself  of  it  when  it  could  have  been 
removed,  by  his  adversary,  by  the  production  of  proof."  In  Oakley 
V.  Van  Horn  (21  Wend.,  305),  the  collector  of  a  school  district 
was  sued,  in  a  Justice's  Court,  in  trespass,  for  levying  upon  and 
selling  a  saddle  for  a  school  tax.  In  the  return  of  the  Justice  it 
did  not  appear  that  any  evidence  was  given  to  show  that  before 
the  levy  the  collector  demanded  the  payment  of  the  tax,  nor  on 
the  other  hand  did  it  appear  that  the  absence  of  such  proof  was 
objected  to  or  in  any  way  noticed  on  the  trial.  The  collector  had 
judgment  and  the  Supreme  Court,  in  affirming  it,  say :  "  If  we 
are  authorized  to  hold,  from  the  return,  that  no  demand  was  made 
of  the  tax  in  question,  previous  to  the  levy,  and  that  the  point 
was  duly  raised  in  the  Justice's  Court,  there  was  error.  But  in 
the  case  at  bar,  the  return  is  merely  silent  as  to  the  proof  of 
demand.  No  objection  appears  to  have  been  made  on  that  account, 
nor  does  it  appear,  affirmatively,  that  the  proof  was  wanting.  "We 
must  intend,  therefore,  that  it  was  given.  Had  the  objection 
now  raised  come  before  us  on  a  bill  of  exceptions,  it  must  have 
been  shown  affirmatively  that  the  collector  failed  to  justify  by 
proving  a  demand  before  he  levied ;  and  beside,  that  the  defect 
was  mentioned  as  an  objection,  for  it  is  one  that  may  be  supplied, 
and  we  would  intend  that  had  the  objection  been  raised  it  would 
have  been  obviated  by  proof  of  the  fact.  Here  the  parties 
were  present  with  every  opportunity  to  raise  the  point."  In  Hol- 
irooh  et  al.  v.  Wright  (24  Wend.,  169),  it  was  necessary  for  the 
plaintiffs  to  sustain  their  action,  to  prove  that  they  had  accepted 
or  paid  certain  drafts.  There  was  no  direct  evidence  in  the  case 
as  to  the  acceptance  or  payment,  nor  was  there  any  objection  on 
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that  ground  raised  on  the  trial.  On  a  motion  for  a  new  trial, 
Cowen,  Justice,  who  delivered  the  opinion  of  the  court,  held  the 
following  language :  "  It  is  said  there  is  no  evidence  in  the  case, 
that  the  plaintiffs  had  either  accepted  or  paid  the  drafts.  There 
is  not,  indeed,  any  direct  evidence,  but  the  fact  of  acceptance  was 
assumed  throughout  the  trial.  The  Judge  referred  to  it  in  his 
charge  to  the  jury.  It  is  strange,  if  such  a  material  fact  were 
oiit  of  the  case,  that  it  was  not  mentioned  as  an  objection  and 
made  a  point."  i 

In  the  present  case  the  fact  seems  to  have  been  assumed  through- 
out the  trial  that  Arnold  was  a  resident  of  the  town  of  De  Ruyter 
at  the  execution  of  the  mortgage ;  and  no  objection  appearing  upon 
the  return,  I  think  we  should  intend  that  it  was  proved  or  admit- 
ted. Clearly  upon  principle,  aside  from  direct  authority,  it  ought 
not  to  be  tolerated,  that  parties  should  go  to  trial  in  a  Justice's 
Court,  raising  no  objections  in  its  progress,  or  at  its  close,  when 
any  defect  in  the  proof,  if  pointed  out,  might  be  obviated,  and 
afterwards,  being  dissatisfied  with  the  verdict,  an  Appellate  Court 
should  be  urged  to  reverse  the  judgment  of  the  Justice  on  an  alle- 
gation of  such  defect. 

The  judgment  of  the  Supreme  Court  should  be  reversed,  and 
that  of  the  Common  Pleas  and  Justice  affirmed. 


SUPEEME  COUET. 

PIaff  v.  Spicee  &  Potter. 

(3  C'aines,  190.     Decided  1805.) 

If  an  affidavit  begins  witli  a  deponent's  name  it  is  a  good  signing. 

Staee  took  exception  to  the  affidavit  on  which  the  defendant 
moved,  because  it  was  not  subscribed  by  him. 

Per  Curiam.     It  begins  with  his  name,  and  that  is  sufficient. 
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COURT   OF  APPEALS. 

EoBEET  A.  Smith,  Feancis  S.  Altemus,  &  Isaac  Hyneman,  Appel- 
lants, V.  John  Oesee,  Sheeiff  of  the  City  and  County  of  New 
ToEK,  Eespondent. 

(42  J^ew-Yor^  Rep.,  132.     Decided  1870.) 

It  is  the  duty  of  an  oflScer,  in  executing  a  warrant  of  attachment  upon  the  inter- 
est of  one  member  of  a  partnership,  to  take  into  his  possession  the  partnership 
property. 

There  is  no  distinction  in  this  respect,  between  an  attachment  and  an  execution. 

TT.  W.  McFarland,  for  the  appellants. 
A.  J.  Vanderpoel,  for  the  respondent. 

E.  Daewin  Smith,  J.  It  can  scarcely  be  doubted,  I  think,  that 
the  ruling  of  the  judge  at  the  circuit,  that  the  sheriff,  under  attadi- 
ment  against  two  members  of  a  partnership  consisting  of  three 
members,  had  no  right  to  take  and  hold  possession  of  the  partner- 
ship property,  was  in  conflict  with  well  settled  law  in  this  state. 

The  warrant  of  attachment,  issued  under  section  231  of  the 
Code,  expressly  required  him  to  attach  and  saftly  keep  all  the  pro-i 
perty  of  the  defendants.  Smith  &  Hyneman,  within  his  county. 

The  property  of  these  two  members  of  said  firm  it  was  his  clear 
duty  to  seize  and  safely  keep,  to  answer  any  judgment  that  might 
be  rendered  in  such  action  {section  232).  He  could  not  perform  his 
duty  and  make  the  process  effectual  without  taking  the  property  of 
the  partnership  into  his  possession.  It  appears  that  the  same 
learned  judge  who  tried  this  cause,  and  made  the  ruling  aforesaid 
at  the  circuit,  had  occasion  to  examine  this  question  a  few  months 
afterward  ;  and  in  a  careful  General  Term  opinion,  upon  a  review 
of  the  cases,  in  Qoll  v.  Hinton  (8  Abbott.,  122),  said  :  "  It  is  now 
well  settled  law  in  this  State  that  on  an  execution  against  one  of 
several  copartners,  for  his  individual  debt,  the  sheriff  may  seize 
the  entire  leviable  property  of  the  copartnership,  and  sell  as  much 
of  the  interest  of  his  judgment  debtor  as  may  be  sufficient  to  sat- 
isfy the  execution.  To  do  this  he  may  take  manual  possession  of 
the  copartnership  property." 

In  Phillips  V.  Cook  (24  Wend.,  389),  this  question  received  from 
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Judge  Cowen  a  very  elaborate  discussion,  and  the  case  directly 
holds  that  the  sherifE  may,  in  such  case,  seize  and  take  possession 
of  the  entire  partnership  effects,  and  may  sell  the  interest  of  the 
partner  against  whom  the  execution  is  issued  ;  and  that  an  action 
of  trespass  will  not  lie  against  the  sheriff  at  the  suit  of  the  other 
partners  for  delivering  to  the  purchaser  the  property  sold.  This 
case  has  been  recognized  and  approved  in  Waddell  v.  Cook  (2  Hill, 
48,  and  note  a) ;  Mowbray  v.  Lawrance  (13  Abbott,  318),  and  in 
other  cases,  and  has  never  been  seriously  questioned,  I  think,  in 
any  well  considered  case  in  this  State.  A  rule  so  long  established 
and  acquiesced  in,  and  of  such  practical  consequence,  I  think, 
should  rarely  be  changed,  except  by  the  legislature. 

There  is  no  distinction  in  principle  between  an  attachment  and 
an  execution,  in  respect  to  the  duty  of  the  sheriff  to  seize  and  take 
into  his  possession  the  chattel  property  of  the  debtor  in  the  due 
execution  of  the  process. 

The  order  setting  aside  the  verdict,  and  directing  a  new  trial, 
should  be  aflSrmed,  and  judgment  absolute  be  ordered  for  the 
defendant. 

LoTT,  J.  If  the  process  under  which  the  property  in  question 
was  taken  had  been  an  execution,  instead  of  an  attachment,  it 
would  have  been  a  perfect  justification  to  the  defendant  within  the 
decisions  of  Sorv,gham  v.  Carter  (12  Wendell,  131)  and  Phillips  v. 
Cooh  (24  id.,  389),  &c.  In  the  last  case  the  question  was  very 
elaborately  and  ably  discussed  by  Cowen,  J.,  and  after  a  careful 
and  critical  examination  of  it  both  on  principle  and  authority,  he 
caniie  to  the  conclusion,  as  well  expressed  in  the  head  note,  tliat 
on  an  execution  against  one  of  two  partners,  the  sheriff  may  seize 
the  entire  partnership  effects,  or  so  much  thereof  as  may  be  neces- 
sary to  satisfy  the  execution,  and  sell  the  interest  of  the  , partner 
against  whom  the  execution  is  issued,  and  an  action  of  trespass  will 
not  lie  against  a  sheriff  at  the  suit  of  the  other  partner  for  deliver- 
ing to  the  purchaser  the  property  sold  ;  and  in  the  discussion  he 
said  the  true  rule  was  laid  down  by  Holt,  Oh.,  J.,  in  Pope  v. 
Hamam,  {Comb.,  21Y) :  "  Upon  a  judgment  against  one  partner  the 
sheriff  may  take  the  goods  of  both  in  execution  and  the  other 
copartner  hath  no  remedy  at  law  otherwise  than  by  retaking  the 
goods,  if  he  can ;  for  the  vendee  of  the  sheriff  becomes  tenant  in 
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common  with  the  other  partner ; "  and  he  recognized  the  correct- 
ness of  the  decision  in  Sorugham  v.  Carte?;  siopra,  where  it 
appeared  that  the  entire  partnership  property  was  taken  possession 
of  by  the  officer  under  an  execution  against  one  partner  only,  and 
the  court  held  that  replevin  would  not  lie  by  the  assignees  of  the 
firm  claiming  under  a  voluntary  assignment  to  them. 

The  first  of  those  decisions  was  made  in  1834,  and  the  last  in 
1840,  and  must  be  considered  as  overruling  that  made  in  the  matter 
of  Smith,  &c.  (16  John.,  102),  decided  in  1819,  so  far  as  it  held  a 
contrary  rule.  They  have  been  since  acquiesced  in,  as  controlling 
authority  in  this  State,  and  I  see  no  reason  for  questioning  the 
principle  established  by  them. 

Assuming,  then,  the  rule  as  above  stated  to  be  correct,  it  appears 
to  me  that  the  principle  thereby  established  must  apply  to  and 
govern  proceedings  on  attachments.  The  authority  to  the  sheriff 
under  each  process  is  to  take  the  property  of  the  defendant,  against 
whom  it  is  issued.  No  more  power  is  given  under  an  execution 
than  under  an  attachment.  The  latter  remedy  is  intended  to  give 
the  party  in  whose  favor  it  is  issued,  a  lien  on  the  property  of  the 
debtor,  to  be  made  available  on  a  sale  of  it  under  an  execution, 
upon  the  recovery  of  judgment,  and,  in  the  language  of  Welles, 
J.,  in  McKanj  v.  Harrower  (27  5ar5., 463),  "is  more  in  the  nature 
of  the  former  writ  of  fieri  facias  as  to  its  object  and  eff'ect  than  of 
any  other  common  law  writ.  It  is  in  effect  an  initiatory  execution 
against  the  defendant's  property  before  judgment  and  issued  in 
anticipation  thereof;  "  and  he  adds  :  "  When  the  execution  comes 
he  does  not  levy,  for  that  has  already  been  done  by  authority  of 
the  attachment,  so  that  the  attachment  and  execution  together 
contain  the  same  and  no  more  authority  or  force  than  a  common 
•WYii  oi  fieri  facias  ;  ^^  and  this  court  held  in  Sinchey  v.  Stryker 
(26  How.  Pr.  Hep.,  75),  that  a  sheriff  had  a  right  to  show,  in  an 
action  against  him  for  a  levy  under  such  attachment,  that  the  title 
of  a  purchaser  claiming  title  from  the  defendant,  was  fraudulent 
and  void  as  against  the  attaching  creditor  as  fully  and  with  like 
effect  as  if  the  levy  had  been  made  under  an  execution. 

It  may  be  added  that  the  sheriff  is  directed  to  proceed  on  such 
attachments  in  all  respects  in  the  manner  required  of  hitn  by  law 
in  case  of  attachments  against  absent  debtors.  {See  Code,  %  232.) 
And  it  is  provided  by  the  statute  applicable  to  the  latter  that  "  if 


572 


SMITH   V.   0E8EE. 


any  goods  or  effects  seized  as  the  property  of  the  debtor,  other  than 
vessels,  shall  be  claimed  by  or  on  behalf  of  any  other  person  as  his 
property,  the  sheriff  shall  summon  and  swear  a  jury  to  try  the 
validity  of  such  claim  in  the  same  manner  and  with  the  like  effect 
as  in  case  of  seizure  under  execution  ",  clearly  indicating  that  the 
right  of  the  sheriff  to  seize  the  property  is  the  same  under  each 
process.  (2  Hev.  Stat.,j>.  4,  §  9.)  The  right  was  recognized  and 
declared  under  a  similar  provision,  under  the  former  act,  for  relief 
against  absent  and  absconding  debtors  (1  Hev.  Laws,  p.  168,  §  4), 
by  tlie  decision  in  Mersereau  v.  Norton  (15  John.  Bep.,  179),  in 
which  it  was  held  that,  under  an  attachment  issued  in  pursuance 
thereof,  the  sheriff  might  take  and  sell  property,  of  which  an 
absconding  debtor  was  only  a  tenant  in  common  with  another, 
when  the  property  was  found  in  the  possession  of  the  other 
co-tenant,  and  the  court  in  the  matter  of  Smith,  supra,  considered 
such  attachment  analogous  to  an  execution. 

Although  that  authority  is  questioned  (if  not  overruled),  so  far 
as  it  decides  that  the  entire  property  may  be  sold,  by  the  case  of 
Waddell  v.  Cooh  (2  Hill,  47),  the  court  recognized  the  principle 
declared  in  Phillips  v.  Cooh,  supra,  by  saying  that,  while  the 
authority  of  a  sheriff  acting  under  an  execution  "  extends  to  a 
total  dispossession  of  both  the  co-tenants  by  an  execution  against 
one,  yet  the  same  law  denies  him  the  right  to  sell  the  entire 
property." 

The  authority-  of  a  sheriff  under  an  attachment  issued  under 
the  Code,  against  one  party  only,  was  fully  considered  in  GoU 
V.  Hinton  (8  AbboWs  Pr.  Rep.,  120) ;  and  Davies,  P.  J., 
in  giving  the  opinion  of  the  court  at  General  Term,  after 
saying  that  no  reason  could  be  suggested  why  any  property 
subject  to  seizure  and  sale  on  execution  could  not  be  taken 
on  an  attachment  for  the  same  purpose,  and  presenting  several 
other  considerations  in  the  application,  said  in  conclusion : 
"  We  think,  therefore,  that  in  this  State,  the  analogy  holds 
between  attachments  and  executions,  and  that  whatever  property 
the  sheriff  may  take  under  the  latter  process,  he  may  seize  and 
take  under  the  former." 

The  question  is  again  ably  considered  by  Leonard,  J.,  in  the 
present  case,  and,  without  adding  anything  further,  we  deem  it 
sufficient  to  say  that  we   adopt  the  views  presented  by  him,  and 
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concur  in  the  conclusion  that  the  judge  erred  at  the  trial  in 
directing  the  jury  that  the  sheriff  had  ho  right  under  the  attach- 
ments to  take  or  hold  possession  of  the  property.  It  follows  that 
the  order  of  reversal  must  be  affirmed,  with  costs,  and  judgment 
absolute  must  be  rendered  against  the  plaintiffs,  under  their  stipu- 
lation to  that  effect,  with  costs ;  and  it  having  been  suggested  on 
the  argument  that  the  defendant  had  died  since  the  filing  of  the 
return  to  the  appeal  to  this  court,  judgment  should  be  entered  as 
of  a  day  anterior  to  his  death. 

All  concur   for  affirmance   except   Sutherland,  J.,  who,  having 
been  a  member  of  the  court  below,  did  not  vote. 


SUPEEME  COURT. 

Dunning  v.  Humpheet  &  Claek. 

(24  Wend.,  30.     Decided  1840.) 

This  was  an  action  on  an  attachment  iond.  Answer — no  damage 
except  as  to  $10,  and  as  to  that  a  tender  before  suit  brought. 
Plaintiff  demurred. 

'  M.  T.  Reynolds,  for  the  plaintiff. 

S.  Stevens,  for  the  defendant. 

By  the  Court,  Nelson,  Ch.  J.  The  plea  is  bad,  as  the  action  is 
brought  for  the  recovery  of  unliquidated  damages.  Besides  the 
costs  of  defending  the  attachment  suit,  the  plaintiff  here  is  entitled 
to  such  damages  as  a  jury  may  think  he  has  sustained  by  the 
wrongful  seizing  and  detaining  of  his  property.  If  it  was  taken 
out  of  his  possession,  he  may  be  entitled  to  the  value  of  it ;  if 
seized  and  left  in  his  possession,  to  such  damages  as  may  be 
awarded  for  the  unlawful  intermeddling  with  the  property. 

Judgment  for  the  plaintiff. 
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COUKT  OF    COMMON   PLEAS. 
John  Smith  v.  William  M.  Allen,  Impleaded,  &c. 
(2  K  D.  Smith,  259.     Decided  1854.) 
J.  Wilson  Green,  for  the  plaintiff. 
William  Allen,  for  the  defendant  Wm.  M.  Allen. 

Woodruff,  J.  It  is  not  doubted  by  the  counsel  for  the  respond- 
ent in  this  case,  that  all  proceedings  under  the  execution  issued 
on  the  judgment  rendered  in  the  Marine  Court  were  staj'ed,  by 
perfecting  the  appeal  and  the  service  of  a  certified  copy  of  the 
undertaking  thereon  upon  the  oificer  who  held  the  execution.  In 
this  respect  the  effect  of  such  service  is  declared  in  the  Code 
(§  357),  in  almost  the  very  words  employed  in  theEevised  Statutes 
in 'declaring  the  effect  of  the  allowance  of  a  writ  of  error  and  an 
order  to  stay  proceedings  upon  such  judgment.  (2  R.  S.  597, 
§  30.)  Nor  that  before  the  Kevised  Statutes,  if  a  writ  of  error  were 
sued  out  within  four  days  after  judgment,  or  within  such  time  as 
might  be  allowed  by  an  order  extending  the  time,  it  operated  as  a 
supersedeas  of  the  execution,  according  to  the  cases  of  Jackson  v. 
Schauber,  7  Cowen,  417,  490 ;  The  People  i).  W.  Y.  Common 
Pleas,  1  Wend.,  81,  and  note  /  and  Mitchell  v.  Thorp,  5  Wend., 
288.  And  it  appears  from  those  cases,  that  an  order  would  be 
granted  by  the  court  setting  aside  an  execution  which  was  issued 
and  served  within  that  period,  if  the  writ  of  error  was  brought 
and  bail  in  error  duly  perfected.  While  in  BeeTcman  v.  Pernios 
(7  Cowen,  418),  it  was,  on  the  other  hand,  held,  not  only  that  (in 
conformity  with  the  previous  cases)  a  writ  of  error  issued  after  the 
four  days  did  not  supersede  an  execution,  but  that  where  the  four 
days  had  elapsed  without  any  order  giving  time  or  staying  the 
effect  of  the  judgment  in  this  respect,  and  an  execution  had  been 
issued  and  levied,  the  court  had  no  power  to  interfere  therewith 
nor  stay  proceedings  thereon. 

The  Revised  Statutes,  obviously  having  in  view  this  distinction 
between  the  effect  of  the  writ  issued  within  the  four  days  and  a 
writ  issued  after  the  four  days  have  elapsed,  and  the  want  of  power 
in  the  court  to  stay  proceedings  in  the  latter  case,  enact  a  uniform 
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rule,  applicable  to  all  writs  of  error  whenever  issued :  To  wit, 
that  upon  the  allowance  of  a  writ  of  error,  the  officer  should  (if 
the  writ  be  intended  to  operate  as  a  stay  of  execution,  and  the 
proper  bond  be  executed),  indorse  on  the  writ  an  order  to  stay  pro- 
ceedings on  the  execution,  if  one  shall  have  been  issued,  or  to  stay 
the  issuing  of  one,  if  none  have  been  issued.  And  thereupon,  by 
§  30  it  is  enacted,  in  almost  the  words  of  §  35Y  of  the  Code,  "  If 
no  execution  shall  have  been  issued,  the  service  of  such  order 
shall  stay  the  issuing  thereof;  and  if  an  execution  shall  have  been 
issued,  and  notfiiMy  executed,  the  service  of  such  order  shall  stay 
i)xe  further  execution  thereof,  at  whatever  time  such  order  shall 
have  been  made  or  served." 

The  perfecting  of  an  appeal  from  the  Marine  Court,  and  the 
service  of  a  certified  copy  of  the  undertaking  on  appeal,  it  is 
declared  in  the  Code,  shall,  if  execution  have  been  issued,  "  stay 
farther  proceedings  thereon."  We  must,  I  think,  hold  that  the 
construction  and  effect  of  these  two  statutes  are  the  same.  What- 
ever the  legislature  meant  should  be  the  effect  of  the  service  of 
"  an  order  to  stay  proceedings  on  the  execution,"  is  now  effected 
by  the  service  of  a  certified  copy  of  the  undertaking  on  appeal. 
Staying  "  the  further  execution  thereof,"  seems  to  me  to  have  the 
same  import  as  staying  "  further  proceedings  thereon." 

The  question  presented  in  the  present  case  is,  whether  the  ser- 
vice of  the  copy  undertaking  on  the  appeal  has  the  effect  to  dis- 
charge the  execution,  and  take  from  the  officer  who  has  levied 
upon  goods,  all  right  to  detain  them  under  his  levy  ;  or,  in  other 
words,  whether,  upon  such  service  and  a  demand  of  the  goods 
levied  on,  he  is  bound  to  give  up  the  goods  to  the  defendant  in 
execution. 

Although  the  provisions  of  the  Revised  Statutes  relating  to  the 
removal  of  judgments  from  courts  of  justices  of  the  peace  by 
certiorari,  or  by  appeal  (2  R.  S.  255  and  258),  do  not  apply  to 
the  marine  or  justices'  courts  of  this  city  {see  p.  267,  §  231),  yet, 
inasmuch  as  the  review  of  judgments  of  all  these  courts  is  now 
regulated  by  the  same  act  {Code,  chap.  5),  it  is  proper  to  notice 
that  on  allowance  of  a  certiorari  to  the  court  of  a  justice  of  the 
peace,  it  was  provided  that  the  service  of  the  certiorari,  bond,  and 
affidavit  required,  should  stay  the  issuing  of  an  execution,  if  none 
had  been  issued ;  and  if  an  execution  had  been  issued,  but  not 
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collected,  the  justice  should  grant  a  certificate  which,  on  being - 
served  on  the  ofBcer,  should  "  suspend  such  execution  "  (2  H.  S. 
256,  §  176) ;  and  on  appeal  (under  article  11th),  the  appellant 
having  given  proper  security,  it  is  provided  that  "  all  further  pro- 
ceedings before  the  justice  shall  he  superseded  ;  "  and  if  execution 
have  been  issued,  the  justice  shall  give  a  certificate,  upon  the  pre- 
sentation of  which,  the  constable  "  shall  forthwith  release  the 
goods  and  chattels"  on  which  the  execution  may  have  been  levied, 
or  the  body,  as  the  case  may  be.  In  this  last  case  the  legislature 
expressed  their  intention  to  discharge  the  levy  unqualifiedly. 
(2  E.  S.  259,  §§  192-93.)  {See  Wilson  v.  Williams,  18  Wend., 
581,  and  Seymour  v.  Dasoomh,  12  Ih.,  584,  hoth  decided  under 
these  acts.)  Now,  however,  all  modes  of  renewing  such  judgments 
are  confined  to  the  one  appeal  given  by  the  Code ;  and  the  act 
defines  the  effect  of  the  appeal  on  the  proceedings  below,  by 
directing,  in  the  language  before  that  time  applied  to  writs  of 
error  as  above  recited,  that  it  shall  stay  all  further  proceedings  on 
the  execution. 

The  natural  and  most  obvious  import  of  the  direction  to  "stay 
all  further  proceedings  thereon,"  would  seem  to  be  that  the  officer 
should  take  no  further  steps,  but  suffer  all  things  to  remain  as  they 
are  when  the  service  is  made.  It  certainly  does  not,  on  its  face, 
import  a  setting  aside  of  the  execution,  nor  an  affirmative  com- 
mand to  discharge  the  levy  and  return  the  goods  taken. 

I  find  no  express  adjudication  upon  the  construction  of  the  like 
provision  of  the  Revised  Statutes  on  this  precise  question. 

In  Sherrill  v.  Gampiell  (21  Wend.,  287),  the  sheriff  having  taken 
the  defendant  on  a  ca.  sa.,  and  committed  him  to  jail,  was  served 
with  notice  of  the  issuing -of  a  writ  of  error  and  an  order  staying 
all  proceedings  upon  the  execution,  and  all  further  proceedings 
under  the  judgment,  pursuant  to  the  Revised  Statutes,  §  30,  above 
referred  to,  and  he  thereupon  suffered  the  defendant  to  go  at  large. 
In  an  action  brought  against  the  sheriff,  he  was  held  liable  for  an 
escape ;  but  the  opinion  of  the  court  is  placed  upon  the  ground 
that  the  arrest  of  the  defendant  on  the  ca.  sa.  was  a  complete  exe- 
cution of  the  process,  and,  therefore,  staying  the  further  execution 
of  the  writ,  had  no  effect  to  discharge  the  defendant  from  custody. 

In  Delafield  v.  Sandford  (3  Hill,  473),  a  motion  was  made  to 
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vacate  the  order  made  on  the  allowance  of  the  writ  of  error,  and 
to  dompel  the  sheriff  to  proceed  to  a  sale. 

The  court  held  that  the  order  was  promptly  made,  and  that  such 
order  (under  2  Ji.  S.  597,  §30),  ^' stays  proceedings  even  after 
levy,"  and  that  "  there  is  no  cause,  therefore,  for  setting  aside  the 
order  or  directing  the  sheriff  to  proceed^ 

Whether  the  court  would  have  directed  the  sheriff  in  this  last 
case  to  relinquish  his  levy  and  give  up  the  property  to  the  defend- 
ant, was  a  question  not  raised,  nor  was  any  intimation  given  in 
respect  to  the  duty  of  the  sheriff  in  such  case.  It  would  seem, 
however,  to  have  been  true  in  fact  that  the  sheriff  at  that  time 
retained  possession  of  the  property. 

While,  therefore,  these  cases  show  that  the  sheriff  is  not  bound 
to  take  any  further  steps  under  the  execution  pending  the  writ  of 
error,  they,  neither  of  them,  decide  that  the  allowance  of  the  writ 
of  error  and  the  order  staying  further  proceedings  have  the  effect 
to  vacate  or  discharge  what  has  been  already  done  under  it. 

In  my  opinion  the  language  of  the  statute  and  that  of  the  Code 
is  to  be  taken  according  to  the  meaning  usually  attached  to  such 
language  in  other  proceedings  in  a  cause,  as  a  stay  of  proceedings 
until  a  motion  be  heard,  or  until  security  for  costs  be  filed,  or  until 
the  further  order  of  the  court,  i.  e.,  that  all  proceedings  of  the 
party  remain  as  they  are,  until  the  exigency  contemplated  by  the 
order  has  happened. 

When  an  appeal  is  taken,  the  stay  may  have  the  effect  of  a  per- 
petual stay,  if  the  judgment  is  reversed,  because  the  foundation  on 
which  the  execution  rests  is  withdrawn. 

That  the  legislature  did  not  contemplate  any  other  construction 
of  the  words,  would  seem  inferable  from  the  subsequent  provisions 
of  the  Revised  Statutes,  wherein  notice  of  the  writ  and  the  names 
and  additions  of  the  bail  in  error  were  required  to  be  given,  and 
the  defendant  in  error  permitted  to  except  thereto.  Whereupon, 
if  the  bail  did  not  jiistify,  the  writ  of  error  was,  by  the  proper 
officer,  superseded.  In  such  case,  I  think,  the  execution  might  be 
further  executed,  and  the  officer  proceed  thereon  without  a  new 
fi.fa.  Otherwise,  the  security  by  a  levy  on  property  is  lost,  and 
no  adequate  security  is  had  in  the  responsibility  of  bail  in  error 
who  are  unable  to  justify.  So  under  the  Code,  §  341,  a  respondent 
on  appeal  to  the  Court  of  Appeals  may  except  to  the  sureties  in  the 
37 
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undertaking,  and  the  section  is  explicit,  that  if  they  or  other  sure- 
ties do  not  justify  "  the  appeal  shall  be  regarded  as  if  no  undertak- 
ing had  been  given,"  i.  e.,  by  §  334,  the  appeal  shall  not  be  effectual 
for  any  purpose.  Can  it  be  doubted  that  in  such  case  the  sheriff, 
if  he  had  already  received  the  execution,  would  be  bound  to  levy 
under  it ;  or,  if  he  had  levied,  would  be  bound  to  proceed  and  sell 
the  property  ?  I  think  not.  I  think  we  should  hardly  be  war- 
ranted in  saying  that  staying  all  further  pi'ooeedings,  in  section 
857,  means,  in  this  respect,  more  than  it  does  in  section  339.  If 
the  giving  of  the  undertaking  has  the  effect  to  destroy  the  power 
of  the  sheriff  over  the  property,  the  whole  object  of  security  on 
appeal  would  often  be  lost.  If  the  appellant  was  able  to  obtain 
sureties  who  were  irresponsible,  he  would  nevertheless  obtain  his 
object  by  gaining  re-possession  of  his  property,  though  the  sureties 
did  not  justify.  For  the  stay  of  proceedings  under  the  339th  sec- 
tion takes  effect  when  the  undertaking  is  filed  and  served. 

It  is  argued,  that  where  an  undertaking  on  an  appeal  from  the 
marine  or  justices'  courts  has  been  given,  the  cause  is  removed  to 
this  court,  and  the  jurisdiction  of  the  court  below  is  ousted,  and 
cannot  afterward  be  regained,  since  no  remittitur  issues  from  this 
court  directing  the  court  below  to  proceed  therein  after  affirmance. 

There  is  no  difference  in  the  effect  of  an  appeal  on  the  power  of 
the  court  below  to  execute  its  own  judgment  between  the  marine 
and  justices'  courts  for  this  city  and  any  other.  If  the  undertaking 
be  given,  the  proceedings  are  stayed.  If  not  given,  the  court  pro- 
ceeds, notwithstanding  the  appeal,  to  issue  execution,  and  the  offi- 
cer to  levy  and  collect.  So  it  was  on  writ  of  error,  and  so  in  all 
the  courts.  It  is  true  that  the  respondent,  on  appeal,  may  have 
the  judgment  of  this  court,  in  affirmance  of  the  judgment,  and  it 
may,  perhaps,  be  that  the  whole  judgment,  with  the  costs  of  appeal, 
can  be  collected  by  execution  issued  out  of  this  court,  whether  a 
transcript  of  the  judgment  has  or  has  not  been  docketed  with  the 
county  clerk.  But  if  this  be  so,  I  perceive  nothing  which  requires 
the  respondent  to  proceed  here,  or  forbids  him  from  enforcing  the 
judgment  by  execution  from  the  court  below.  The  appeal  to  this 
court  may  be  dismissed  for  various  causes  without  any  judgment 
(whether  an  undertaking  be  or  be  not  given),  and  if  that  be  done, 
the  court  below  will  cause  its  own  judgment  to  be  executed.  An 
order  dismissing  the  appeal  would  terminate  the  stay  of  proceed- 
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ings,  and  the  officer  should,  I  think,  proceed  in  the  execution  of 
the^.  fa. 

It  is  further  argued,  that  before  the  appeal  is  disposed  of,  the 
execution  held  by  the  officer  will  have  expired,  and,  therefore,  that 
it  is  unreasonable  to  suppose  that  the  legislature  intended  that  he 
should  retain  the  custody  of  the  property  which  he  will  never  be 
able  to  apply  to  the  execution.  That  his  detention  of  the  property 
in  such  case  would  be  useless. 

This  argument  assumes,  that  after  levy  the  officer  cannot  sell 
after  the  return  day  named  in  the  fi.  fa.  ( Vide  3  Dev.,  428 ;  5 
BlacJcf,  590 ;  Gra.  Pr.,  388,  406,  407.)  If  this  were  so,  such 
detention  is  not  necessarily  useless.  The  appeal  may  be  dismissed 
before  the  return  day,  and  if  so,  there  seems  to  be  no  reason  why 
the  plaintiff  in  execution  should  ilose  the  benefit  of  the  levy.  ISTor 
is  it  impossible  that  the  appeal  should  be  heard  and  decided  before 
the  return  day,  that  is,  within  sixty  days  after  the  judgment  {Code, 
§§  68  and  64,  suid.  12),  although  this  may  not  always  happen. 

I  conclude,  therefore,  that  the  appeal  and  the  giving  of  the  pre- 
scribed undertaking  and  service  of  the  copy  thereof  has  the  effect 
to  arrest  the  proceedings  on  the  judgment  below,  and  on  the  exe- 
cution, if  any  have  been  issued,  and  to  suspend  further  action 
under  the  same  until  the  appeal  is  disposed  of.  But  that  it  does 
not  discharge  a  levy  previously  made,  and  make  it  the  duty  of  the 
officer  to  return  the  property  to  the  hands  of  the  defendant  in  exe- 
cution. And  that  in  this  case  the  defendant  Jones  (the  constable), 
was  rightfully  in  the  possession  of  the  property  until  the  decision 
of  the  appeal,  and  no  demand  of  the  goods  having  been  made,  after 
the  reversal  of  the  judgment  whereon  the  execution  was  issued, 
the  plaintiff  was  not  entitled  to  recover  in  this  action.  The  judg- 
ment should,  I  think,  be  affirmed. 
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OOUET  OF  APPEALS. 

Sweet  v.  Tuttle. 
(14  JVew-York  Rep.,  465.    Decided  1856.) 

The  distinction  between  pleas  in  abatement  and  in  bar  is  abolished  by  the  Code ; 
and  therefore  the  defendant  may,  in  his  answer,  unite  the  non-joinder  of  a 
party  as  defendant,  as  a  defence,  with  separate  defences  on  the  merits. 

P.  S.  Green,  for  the  appellant. 

J.  K.  Porter,  for  the  respondent. 

CoMSTOCK,  J.  The  first  questfon  is,  whether  a  defendant,  along 
with  other  defences,  may  set  up  in  his  answer  the  non-joinder  of 
other  parties  who  ought  to  have  been  sued  with  him.  Under  the 
former  practice,  the  non-joinder  of  defendants  could  be  pleaded 
only  in  abatement,  and  could  not  be  joined  with  a  plea  in  bat ; 
but  under  the  Code  there  is  no  classification  of  answers  or  defences 
corresponding  with  the  distinction  between  pleas  in  abatement  and 
in  bar.  That  distinction  is  entirely  gone  with  the  system  to  which 
it  belonged.  The  defendant  now  answers  but  once,  and  he  may 
set  forth  as  many  defences  as  he  thinks  he  has,  but  must  state 
them  separately.  {Code,  §  150.)  Among  these  is  that  of  non- 
joinder, when  it  does  not  appear  on  the  face  of  the  complaint. 
(§  147.)  This  is  to  be  tried  like  any  other  defence,  and  its  eflfect 
upon  the  suit  is  the  same.  A  record  showing  that  such  a  defence 
has  been  pleaded  and  tried,  will  not  be  a  bar  in  another  action 
between  the  proper  parties,  unless  it  be  made  to  appear  that  the 
plaintiff  was  defeated  on  the  merits  of  the  controversy.  But  in 
the  pending  suit  the  meaning  of  the  Code  plainly  is  that  it  may 
be  pleaded  and  tried  as  other  defences  are. 
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COURT  OF  COMMON  PLEAS. 

Heney  J.  Tatloe  and  others  v.  Ltdia  Haekee  and  anothee. 

(1  K  D.  Smith,  391.     Decided  1852.) 

This  action  was  commenced  by  attachment  in  the  Marine  Court 
of  the  city  of  New  York.  The  grounds  upon  which  the  attach- 
ment was  applied  for,  were,  that  the  defendants  were  indebted  to 
the  plaintiffs  on  contract ;  that  they  were  about  to  depart  from  the 
city  of  New  York,  where  they  last  resided  with  intent  to  defraud 
their  creditors ;  that  they  had  disposed  of  their  property  with  the 
like  intent.  The  facts  and  circumstances  stated  in  the  affidavit 
were,  that  Lydia  Harker  had  sold  her  property  at  auction  and  was 
about  to  remove  and  avowed  a  design  to  go  to  California.  A  bond 
was  given  and  an  attachment  issued.  The  return  of  the  consta- 
ble was  that  he  had  attaohed  $175  belonging  to  the  defendants, 
that  was  in  the  hands  of  D.  S.  Hough,  and  that  he  had  served  the 
attachment  on  Hough  personally  and  on  the  defendants  by  leav- 
ing a  copy,  directed  to  them  at  their  last  place  of  residence, 
they  being  absent  threfrom.  Upon  this  return  alone,  the  justice 
called  the  case.  The  defendants  did  not  appear.  Evidence  was 
taken  on  part  of  the  plaintiffs  and  judgment  rendered  in  their 
favor.     Tlie  defendants  appealed. 

N.  B.  La  £au,  for  the  appellants. 

Edmund  Oenin,  for  the  respondents. 

By  the  Court,  "Woodeuff,  J.  This  suit  appears  to  have  been 
commenced  under  the  act  of  1831,  abolishing  imprisonment  for 
debt,  and  to  punish  fraudulent  debtors,  as  amended  ^j  §  1  of 
chap.  107  of  laws  of  1842.  This  act  is,  by  the  47th  section 
thereof,  made  to  apply  to  the  marine  and  assistant  justices'  courts 
in  the  city  of  New  York.  {See  chap.  300  of  laws  of  1831,  section 
29  to  47.) 

Section  34  of  the  act  authorizes  an  attachment  when  it  satis- 
factorily appears  to  the  justice,  that  the  defendant  is  about  to 
remove  from   the  county   any   of  his  property,    with  intent  to 
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defraud.  In  this  case  there  was  no  evidence  whatever  laid  before 
the  justice  of  any  intent  to  defraud,  except  that  the  defendant,  Lydia 
Harker,  had  sold  her  property  at  auction  and  was  about  to  remove. 
There  was  nothing  in  this  to  warrant  the  inference  of  fraud  or 
fraudulent  intent.  The  attachment  was,  therefore,  as  we  think, 
improvidently  issued.  But  without  disposing  of  the  appeal  upon 
that  ground,  it  is  plain  that  the  court  below  never  acquired  a 
jurisdiction  warranting  the  further  proceedings  in  the  action. 

Section  36  of  the  act  of  1831,  referring  to  the  manner  in  which 
attachments  issued  by  courts  of  justices  of  the  peace  were  theretofore 
directed  to  be  served,  provides,  in  express  terms,  that  if  the  defend- 
ant can  be  found  in  the  county,  a  copy  of  the  attachment  and 
inventory,  &c.,  shall  be  served  on  the  defendant  personally.  This 
was  not  done  in  the  present  case.  The  return  of  the  constable 
does  not  show  that  the  defendants  could  not  be  found  within  the 
county,  but  only  that  when  he  left  the  copy  at  their  "  last  place 
of  residence,"  they  were  absent  therefroi^.  This  is  not  eyen prima 
facie  evidence  that  they  could  not  be  found.  It  is  wholly  unneces- 
sary to  look  at  the  aflSdavits  of  the  defendants,  but  they  neyerthe- 
less  show  clearly  that  the  defendants  were  in  the  county,  and  might 
have  been  served. 

This  alone  is  fatal  to  the  judgment. 

But  by  section  38,  it  is  further  expressly  provided,  that  if  the 
attachment  was  not  personally  served,  and  the  defendant  does  not 
appear,  the  plaintiff  may  take  out  a  summons,  and  if  the  summons 
be  returned,  either  personally  served,  or  that  the  defendants  cannot 
he  found  after  diligent  inquiry,  then  the  justice  shall  proceed  to 
hear  and  determine,  &c.  In  this  case  no  summons  was  issued,  and 
the  court  below  had  no  jurisdiction  to  proceed  to  hear,  &c. 

The  judgment  cannot  be  sustained  upon  any  ground.  It  must 
be  reversed,  with  costs. 
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SUPERIOE  COURt,  AT  CHAMBERS. 

John  C.  "Wheelee  v.  Mes.  Haetwell. 

(4  Bosw.,  684.     Decided  1860.) 

This  was  an  application  for  an  order  of  arrest  against  the  defend- 
ant, upon  an  allegation  of  fraud  in  contracting  a  board  bill  for  her- 
self and  daughter. 

BoswoETH,  Ch.  J.  denied  the  application,  holding  that  the 
provisions  of  the  Code,  that  "  no  female  shall  be  arrested  in  any 
action,  except  for  a  willful  injury  to  person,  character  or  property  " 
{Code,  §  179),  exempted  the  defendant  from  arrest  in  this  action, 
although  she  may  have  fraudulently  contracted  the  debt  in 
question. 


SUPREME   COURT. 
HoosE  V.  Sheeeill  and  othees. 
(16  Wend.,  33.     Decided  1836.) 

"Where  a  Justine  of  the  peace  justifies  in  an  action  of  false  imprisonment^  under  an 
execution  on  a  judgment  rendered  by  liim,  and  in  liis  plea  sets  forth  that  the 
first  process  in  the  suit  before  him  was  by  summons,  it  is  not  necessary  for  him 
to  allege  that  the  defendant  in  such  process  was  ^,  freeholder  or  an  inliciMtant 
having  a  family  ia  the  county  where  he  resides,  or  to  negative  the  fact  that  he 
was  a,  non-resident. 

"Where  the  first  process  is  by  sum/mons  when  it  should  have  been  by  warrant,  the 
proceeding  is  not  coram  nan  judioe,  nor  is  the  defendant  remediless  ;  advantage 
may  be  taken  of  the  error  by  objection  before  the  justice  on  the  return  of  the 
summons,  and  if  he  err  in  deciding  such  objection,  a  certiorari  lies. 

False  imprisonment.  The  plaintiff  declared  in  the  usual  form 
for  an  assault,  battery  and  false  imprisonment,  against  the  defend- 
ant Sherrill  and  two  other  persons.  Sherrill  alone  appeared  to  the 
action,  and  pleaded  that  at  the  time  when,  &c.  he  was  a  justice  of 
the  peace  of  the  county  of  Tompkins,  empowered  to  take  cogni- 
zance of  and  to  try  actions  for  the  recovery  of  demands  of  the  value 
of  fifty  dollars  or  under,  that  the  trustees  of  the  village  of  Ithaca 
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applied  to  him  to  issue  a  summons  against  the  plaintiff,  according 
to  the  provisions  of  the  act  to  incorporate  the  village  of  Ithaca, 
for  an  alleged  violation  of  an  ordinance  or  by-law  of  the  village ; 
that  he  accordingly  issued  a  summons,  in  due  form  of  law,  to  a 
constable  of  the  county,  commanding  him  to  summon  Hoose  to 
appear  before  him,  at  his  office,  on  the  sixth  day  of  Jnne  then  next, 
to  answer  to  the  trustees  of  the  village  in  a  plea  of  debt.  That  the 
summons  was  duly  returned  by  the  oonBtaMe,  j)ersonally  served,  and 
on  the  day  appointed  the  trustees  appeareda,nd  declared  in  debtfor  a 
penalty  of  five  dollars,  for  the  violation  of  a  village  ordinance  in 
relation  to  the  market.  That  the  cause  was  then  adjourned,  on 
the  application  of  the  trustees,  until  the  next  day,  when,  after 
hearing  the  evidence  given  in  the  cause,  he  rendered  judgment  in 
favor  of  the  trustees  for  $5  debt  and  $2.24  costs,  and  in  pursuance 
of  the  provisions  of  the  act  entitled  "  An  act  to  amend  the  act 
entitled  an  act  to  incorporate  the  village  of  Ithaca,"  he  ordered 
Hoose  to  be  imprisoned  in  the  common  jail  of  the  county  of  Tomp- 
kins for  30  days,  unless  the  penalty  and  costs  were  sooner  paid  ; 
and  on  the  10th  July,  1834,  at  the  request  of  the  trustees  of  the 
village,  he  issued  an  execution  on  the  judgment,  commanding  any 
constable  of  the  county  to  levy  the  amount  of  the  judgment  of  the 
goods  and  chattels  of  Hoose,  and  to  bring  the  money  before  him,  &c., 
and  for  want  of  goods  and  chattels  whereon  to  levy,  to  take  the 
body  of  Hoose  and  convey  the  same  to  the  keeper  of  the  common 
jail,  who  was  commanded  to  receive  Hoose  and  keep  him  until 
duly  discharged  according  to  law ;  and  on  the  back  of  such  execu- 
tion made  an  indorsement,  certifying  that  the  judgment  on  which 
the  same  had  issued  was  rendered  for  the  violation  of  an  ordinance 
of  the  trustees  of  the  village  of  Ithaca  in  relation  to  the  market, 
and  directing  the  keeper  of  the  jail  to  keep  Hoose  in  close  custody 
in  the  jail  of  the  county,  for  30  days,  unless  the  judgment  should 
be  sooner  paid.  Which  execution  was  delivered  to  Van  Kirk,  one 
other  of  the  defendants,  a  constable  of  the  county,  to  be  executed; 
who,  for  want  of  goods  and  chattels  whereon  to  levy,  arrested  Hoose 
and  conveyed  him  to  the  jail  of  the  county,  where  he  delivered 
him  to  Gary,  the  remaining  defendant  in  this  cause,  the  keeper  of 
the  jail,  who  received  Hoose  and  detained  him  three  days,  when 
he  was  discharged  by  the  trustees  of  the  village,  which  are  the 
several  supposed  trespassers,  &c.j  concluding  with  a  verification 
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and  prayer  of  judgment.     To  this  idea  the  plaintiff  interposed  a 
general  demurrer,  and  the  defendant  joined  in  demurrer. 

M.  T.  Reynolds,  for  the  plaintiff. 

G.  P.  Kirkland,  for  the  defendant. 

By  the  Court,  Nelson,  C.  J.  A  justice  has  jurisdiction  to  issue 
a  summons  as  tlie  first  process  in  the  commencement  of  a  suit 
before  him,  in  all  oases  where  the  defendant  is  a  freeholder  or  an 
inhabitant  having  a  family  within  the  county  where  the  justice 
resides.  2  E.  S.  227,  §  13.  Whether  it  was,  or  was  not,  the 
appropriate  process  in  this  particular  case  cannot  affect  this  gene- 
eral  jurisdiction.  If  a  summons  be  issued  in  a  case  in 
which  it  is  not  the  appropriate  process,  the  objection,  to 
be  available  to  the  defendant  in  such  process,  must  be 
taken  before  the  justice,  and  if  he  errs  in  his  decision,  the 
remedy  of  the  party  is  by  certiorari ;  the  proceeding  will  not  be 
coraTn  non  judioe.  The  general  power  will  protect  the  magistrate 
and  all  officers  concerned  in  the  execution  of  the  process  from  being 
treated  as  trespassers.  The  case  of  Rogers  v.  Mulliner  (6  Wendell, 
597),  is  an  authority  for  this  principle ;  see  also  Savaoool  v.  Bough- 
ton  (5  Wendell,  170).  The  summons  was  personally  served,  and 
whether  there  was  a  sufficient  number  of  days  between  its  issuing 
and  the  day  of  its  return,  is  not  material  as  it  regards  the  defence 
in  this  case.  The  defect,  if  one  exists,  would  go  only  to  the  regu- 
larity of  the  process,  and  not  to  the  jurisdiction  of  the  justice;  it 
might  be  cause  for  reversal  of  the  judgment,  but  does  not  render 
the  process  a  nullity.  The  plea  sets  forth  abundant  facts  to  show 
jurisdiction  of  the  subject-matter ;  it  refers  to  the  statute  giving 
the  penalty  for  which  the  plaintiff  declared,  and  also  to  the  remedy 
thereby  prescribed.  It  also  shows  that  the  justice  had  jurisdiction 
of  the  person  of  the  plaintiff.  There  must  be  judgment  for  the 
defendant,  with  leave  to  the  plaintiff  to  amend. 

Mr.  Justice  Oowen,  concurred. 

Mr.  Justice  Bronson,  dissented. 


586  EOSENFIELD   V.   HOWAED. 

SUPREME  COURT. 

EOSENFIBLD    V.    HoWAED. 

(15  Bark,  546.     Decided  1853.) 

Where  a  plaintiff,  applying  to  a  justice  of  the  peace,  under  the  34th  section 
of  the  non-imprisonment  act  {Laws  of  1831,  p.  396),  for  an  attachment  against 
the  defendant,  presented  an  affidavit  in  which  he  alleged  that  the  defendant 
was  about  to  dispose  of  his  property  with  intent  to  defraud  his  creditors,  and 
assigned  the  existence  of  the  following  facts  as  evidence  of  that  intent,  viz., 
that  the  defendant  left  the  county  two  months  before,  and  went  to  Canada  with 
intent  to  remain  there,  taking  with  him  a  portion  of  his  goods  ;  that  he  had  no 
family  and  but  little  property  ;  that  he  was  offering  his  property  for  sale  ;  that 
he  had  told  the  plaintiff  that  he  would  be  glad  if  he  ever  got  his  pay  of  him  ; 
that  no  civil  process  could  be  served  on  him,  because  he  kept  out  of  the  State  ; 
and  that  he  refused  to  pay  anything  on  the  plaintiff's  debt;  Held,  that  these 
facts  proved  a  strong  case  of  inUnt  to  dispose  of  property  to  defraud  creditors. 
That  at  least  there  was  some  evidence  for  the  justice  to  act  upon,  in  issuing  an 
attachment ;  and  that  his  proceedings  would  not  be  reversed  for  insufficiency 
of  proof  in  that  respect. 

A  return  to  an  attachment  issued  by  a  justice  under  the  non-imprisonment  act, 
in  which  the  constable  states  that  he  has  seized  the  goods  and  chattels  men- 
tioned in  the  inventory  annexed,  and  that  the  defendant  not  ieing  fmind  in  tTie 
county,  he  left  a  copy  of  the  attachment,  &c.,  duly  certified  by  him,  with  B.  in 
whose  possession  the  goods  were  found,  "  the  defendant  having  no  place  of 
residence  in  the  county  of  C."  is  sufficient,  although  it  does  not  state  specifi- 
cally whether  the  copy  of  the  attachment  was,  or  was  not,  personally  served 
on  the  defendant,  as  required  by  section  86  of  that  act. 

Such  a  return  will  be  understood  as  alleging  that  no  personal  service  has  been 
made ;  and  will  authorize  the  issuing  of  a  summons  against  the  defendant,  by 
the  justice,  under  the  38th  section  of  the  non-imprisonment  act. 

The  fact  that  an  affidavit  upon  which  an  attachment  is  issued  by  a  justice,  under 
the  non-imprisonment  act,  contains  facts  which  would  have  warranted  an 
attachment  under  the  revised  statutes,  is  not  a  ground  of  error;  provided  the 
process  actually  issued  is  warranted  by  the  affidavit. 

This  was  an  appeal  by  the  plaintiff,  from  a  judgment  of  the 
Chemung  coisiuty  court.  The  opinion  which  follows,  sets  forth  all 
the  material  facts. 

By  the  Court,  Shankland,  J.  The  plaintiff  proceeded  by 
attachment  and  summons  against  the  defendant,  to  collect  a  note. 
He  obtained  a  judgment  before  the  justice,  which  was  reversed  by 
the  county  court  of  Chemung.     No  reason  is  assigned  by  the  judge 
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for  reversal ;  but  it  is  presumable  it  was  for  some  of  the  reasons 
contained  in  the  respondent's  points.  It  is  said  that  the  attach- 
ment being  succeeded  by  a  summons,  indicates  that  the  party 
proceeded  under  the  provisions  of  the  non-imprisonment  law  and 
not  under  those  of  the  revised  statutes ;  and  that  the  affidavit  does 
not  state  facts  sufficient  to  warrant  the  issuing  of  an  attachment. 

The  34th  section  of  the  non-imprisonment  act  {Za/ws  of  1831 
p.  396),  allows  an  attachment  to  issue,  when  it  shall  "  satisfactorily 
appear  to  the  justice  that  the  defendant  is  about  to  remove  from 
the  county  any  of  his  property  with  the  intent  to  defraud  his 
creditors,  or  has  assigned,  disposed  of,  secreted,  or  is  about  to 
assign,  dispose  of,  or  secrete  any  of  kis  property  with  the  like  intent, 
whether  the  defendant  be  a  resident  of  this  state  or  not."  The 
affidavit  specifies  several  causes  for  issuing  the  attachment ; 
amongst  which  is  the  cause,  that  the  defendant  is  about  to  dispose 
of  his  property  with  intent  to  defraud  his  creditors.  The  affida- 
vit then  assigns  the  existence  of  the  following  facts  as  evidence  of 
that  intent :  that  the  defendant  left  the  county  of  Chemung  two 
months  before,  and  went  to  the  province  of  Upper  Canada  with 
intent  to  remain  there,  and  had  taken  with  him  some  portion  of 
his  personal  property  ;  that  he  had  no  family,  and  but  little  pro- 
perty ;  that  he  was  oifering  his  property  in  Chemung  county  for 
sale ;  and  that  he  told  the  plaintiif  that  he  would  be  damned  glad 
if  he  ever  got  his  pay  of  him  ;  that  no  civil  process  could  be  served 
on  him  because  he  kept  out  of  the  State ;  and  he  refused  to  pay 
anything  on  the  plaintiif' s  debt. 

To  my  mind,  the  above  facts  prove  a  strong  case  of  intent  to 
dispose  of  property  to  defraud  creditors.  At  all  events,  there  was 
some  evidence  for  the  justice  to  act  on,  and  the  proceedings  ought 
not  to  be  reversed  for  insufficiency  of  proof  in  this  respect.  If 
the  defendant  was  a  non-resident  of  the  State,  and  did  the  acts 
specified  in  section  34,  he  could  be  proceeded  against  by  a  long 
attachment.  But  in  this  case,  it  is  quite  certain  the  defendant  had 
not  yet  gained  a  residence,  out  of  the  county  of  Chemung. 

But  it  is  said  the  return  of  the  officer  to  the  attachment  was  not 
sufficient,  because  it  did  not  state  specifically  whether  the  copy  of 
the  attachment  was,  or  was  not,  personally  served  on  the  defend- 
ant, as  required  by  section  36.  The  return  is,  "  Bj  virture  of  this 
attachment,  I   seized  the   goods  and  chattels  mentioned  in   the 
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annexed  inventory,  and  the  defendant  not  being  found  in  the 
county,  on  the  same  day  I  left  a  copy  of  the  attachment  and 
inventory  duly  certified  by  me  with  Wm.  E.  Baker,  in  whose  pos- 
session the  goods  were  found,  the  said  defendant  having  no  place 
of  residence  in  the  county  of  Chemung.     July  26,  1852." 

The  36th  section  requires  a  personal  service  on  the  defendant, 
if  he  can  he  found  in  the  county,  instead  of  leaving  the  copy  at 
his  last  place  of  residence.  Now  the  return  says,  "the  defendant 
cannot  be  found  in  the  county,  and  he  has  no  place  of  residence  in 
the  county,  and  I  left  the  copy  with  the  person  in  whose  possession 
the  goods  attached  were  found."  The  oificer  asserts  the  fact  that 
the  defendant  cannot  be  found  in  the  county,  and  the  law  would 
adjudge  a  service  out  of  the  county  to  be  void.  The  result  is,  that 
a  personal  service,  in  this  case,  was  an  utter  impossibility.  It  is 
as  legally  certain  that  the  process  was  not  personally  served,  as  if 
the  return  had  said  so  specifically.  It  seems  to  me  the  legislature 
did  not  attach  any  technical  charm  to  the  word  specifically.  Their 
object  was,  to  enable  the  justice  to  learn  from  the  return  itself, 
whether  or  no  the  attachment  and  inventory  had  been  person- 
ally served,  so  as  to  govern  the  future  proceedings  in  the  cause, 
and  the  efiect  to  be  given  to  the  judgment.  If  it  was  a  case  of 
personal  service,  then  no  summons  need  be  issued,  and  the  judg- 
ment would  be  conclusive  in  all  future  proceedings.  (§§  37,  39.) 
But  if  served  by  copy,  then  a  summons  must  issue ;  and  if  that 
was  not  personally  served,  then  the  judgment  would  be  presump- 
tive evidence,  only,  of  an  indebtedness,  and  might  be  repelled. 
(§§  38,  39.) 

The  return  in  this  case  is  sufficiently  clear,  that  no  personal  ser- 
vice had  been  made.  The  justice  so  treated  it,  and  issued  a  sum- 
mons as  required  by  §  38,  which  was  regularly  returned.  The 
defendant  is  in  no  danger  of  being  concluded  by  this  judgment,  in 
any  future  litigation  as  to  its  effect.  It  seems  to  me,  therefore, 
that  all  his  rights  are  protected ;  and  that  no  legal  rule  of  con- 
struction, or  just  administration  of  the  law,  calls  for  a  reversal  of 
the  proceedings,  for  the  sole  reason  that  the  constable  omitted  to 
say  in  his  return,  "  I  did  not  serve  the  copy  personally,"  when  he 
at  the  same  time  tells  us  so,  by  showing  it  impossible  that  he  could 
have  done  it. 

That  the  affidavit  contains  facts  which  would  have  warranted  an 
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attachment,  under  the  revised  statutes,  is  not  a  ground  of  error, 
provided  the  process  actually  issued  is  warranted  by  the  affidavit. 
We  have  come  to  the  conclusion  that  there  is  no  error  in  the 
justice's  judgment,  and  that  it  should  have  been  affirmed.  The 
judgment  of  the  county  court  is  reversed  and  that  of  the  justice 
affirmed  with  costs. 


OOUET  OF  COMMOlSr  PLEAS. 

EUFUS    MoEANGE    V.    ChAELES    EdWAEDS.  , 

(1  K  D.  Smith,  414.     Decided  1852.) 

This  was  an  action  commenced  in  the  New  York  marine  court, 
for  wages  due  as  a  sailor,  against  John  Doe,  master  of  the  English 
Ship  "  Vivid."  The  defendant  in  this  action,  obtained  the  dis- 
charge of  the  attachment  by  executing  to  the  constable  a  bond 
conditioned  that  he  should  pay  any  judgment,  with  costs,  charges, 
and  legal  expenses,  which  might  be  recovered  m  the  said  action. 

A  judgment  was  obtained  by  the  plaintiff  and  execution  issued 
and  returned  within  five  days — no  goods  or  chattels  and  that  the 
defendant  could  not  be  found.  The  bond  was  assigned  by  the 
constable  to  the  plaintiff  in  writing,  but  not  under  seal.  The 
plaintiff  brought  action  on  the  bond  so  assigned,  in  the  marine 
court,  and  recovered  a  judgment  thereon.  The  defendant  appealed 
to  this  court. 

On  the  trial  in  the  marine  court  the  defendant  insisted  that  the 
original  judgment  was  erroneous  because  the  court  had  included 
therein  fees  paid  by  the  constable  for  the  care  of  the  vessel  while 
held  by  him  under  the  attachment  —  that  the  constable  could 
not  act  by  deputy. 

Charles  Edwards,  appellant  in  person. 

Alanson  Wash,  attorney  for  the  respondent. 

By  the  Court,  Ingeaham,  First  J.  Whether  the  bond  in  the 
case  was  taken  under  an  attachment  issued  in  lieu  of  the  warrant 


590  MOEANGE   V.    EDWAED8. 

as  formerly  allowed  against  non-residents  (2  R.  L.p.  381,  §  118), 
or  under  the  provisions  of  the  32d  section  of  2  R.  8.  p.  231,  as 
made  applicable  by  the  act  to  abolish  imprisonment,  we  think  it 
was  properly  taken  in  the  name  of  the  constable,  and  that  it  may 
be  assigned  by  him  to  the  party  for  whose  benefit  the  bond  was 
taken.  There  is  nothing  in  the  statute  preventing  the  assignment, 
and  the  authority  to  assign  belongs  to  the  general  powers  and 
duties  which  the  officer  is  called  upon  to  exercise  and  discharge. 

It  is  not  necessary  that  an  execution  should  remain  in  the  hands 
of  the  officer  sixty  days.  The  retnrn  cannot  be  sooner  compelled, 
but  the  officer  may,  of  course,  at  his  own  risk,  return  it  sooner,  if 
he  is  prepared  to  say  there  is  no  property.  An  assignment  of  a 
bond  is  good,  though  not  under  seal.  Sheriffs'  bonds  were  always 
so  assigned. 

Proof  that  the  attachment  was  lost  was  sufficient  to  dispense 
with  its  production,  if  such  production  was  necessary. 

It  is  too  late  to  object  to  the  amount  of  the  recovery  on  the 
original  judgment.  The  remedy  was  on  the  appeal  upon  the 
original  judgment,  and  not  on  the  trial  upon  the  bond. 

The  foregoing  disposes  of  all  the  questions  which  arise  upon  this 
appeal,  excepting  one  respecting  the  validity  of  the  bond.  The 
condition  of  this  bond  is  not  to  provide  for  the  appearance  of  the 
defendant,  or  for  the  forthcoming  of  the  goods  to  answer  the  execu 
tion,  but  to  provide  for  the  payment  of  the  amount  of  the  judg- 
ment rendered  in  the  original  action.  We  can  find  no  authority 
for  taking  such  a  bond.  The  goods  may  not  have  been  equal  in 
value  to  the  amount  recovered,  and  yet  the  obligors  under  this 
bond  would  be  held  liable  to  pay  the  whole  judgment  without 
reference  to  the  goods  surrendered. 

I^or  can  it  be  said  that  this  was  a  voluntary  bond.  It  was  taken 
colore  officii,  and  the  debtor  was  compelled  to  give  it  or  have  his 
property  taken  from  him.  We  have  been  referred  to  no  provision 
of  any  statute  authorizing  such  a  bond,  and  unless  so  provided  for, 
the  objection  made  to  it  by  the  defendant  must  be  sustained. 

Judgment  reversed. 
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COURT  OP  APPEALS. 

Gaednee  v.  Claek. 

(21  2few-Yor^  Hep.,  399.     Decided  1860.) 

I^ranois  Kernan,  for  the  appellant. 

SaTnuel  Beardsley,  for  the  respondent. 

Selden,  J.  It  is  quite  certain  that  the  judge  at  the  circuit  erred 
in  supposing  that,  by  including  a  defence  upon  the  merits  in  the 
same  answer  with  the  defence  of  a  former  suit  pending  for  the 
same  cause  of  action,  the  defendant  had  waived  the  latter  defence. 
A  doubt  at  one  time  existel,  whetlier  the  Code  liad  abrogated  the 
rule  of  the  common  law  which  required  matters  in  abatement  to 
be  first  pleaded  and  disposed  of  before  pleading  in  bar  to  the 
action  ;  and  there  were,  in  the  Supreme  Court,  conflicting  decisions 
on'  the  subject.  The  question,  however,  came  before  this  court  in 
the  case  of  Sweet  v.  Tuttle  (4  Kern.,  465),  where  it  was  held  that 
the  court  provided  but  for  a  single  answer,  in  which  the  defendant 
is  required  to  include  every  defence  upon  which  he  relies  to  defeat 
the  action.  This  decision  must  be  considered  as  settling  the  ques- 
tion. The  only  serious  inconvenience  suggested  as  likely  to  result 
from  this  construction  of  the  Code  is,  that  when  an  answer 
embraces  both  a  defence  in  abatement  and  in  bar,  if  the  jury  find 
a  general  verdict,  it  will  be  impossible  to  determine  whether  the 
judgment  rendered  upon  the  verdict  should  operate  as  a  bar  to 
another  suit  for  the  same  cause  of  action  or  not.  It  would,  how- 
ever, be  the  duty  of  the  judge  at  the  circuit,  in  such  a  case,  to  dis- 
tinguish between  the  several  defences  in  submitting  the  cause  to 
the  jury,  and  require  them  to  find  separately  upon  them.  In  that 
way,  it  is  probable  that  the  confusion  which  might  otherwise  result 
may,  in  most  cases  be  avoided.  At  all  events,  the  Code  admits,  I 
think,  of  no  other  construction. 
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COURT  OF  APPEALS. 

Haggaet  v.  Moegan. 
(5  JVew-Yorh  Bep.,  422.    Decided  1851.) 

J.  E.  Patten,  for  the  appellants. 

Albert  Mathews,  for  the  respondents. 


Gardiner,  J. 

* 

* 

* 

* 

*              * 

* 

* 

* 

* 

The  defendants  at  the  trial  offered  to  prove  "  that  at  the  time  of 
taking  out  the  attachment  mentioned  in  the  pleadings,  and  at  the 
time  of  the  giving  of  the  bond  in  suit,  the  debtor,  Brandegee,  was 
not  a  non-resident  of  the  city  of  New  York,  but  a  lesident.  That 
he  had  been  absent  about  three  years,  in  attending  a  lawsuit  at 
New  Orleans,  and  returned  in  the  spring  of  1848."  The  judge 
excluded  the  evidence  on  the  grounds : — 1st,  That  the  offer  itself 
showed  the  debtor  to  be  a  non-resident,  at  the  time  when  the 
attachment  issued,  within  the  spirit  of  the  act ; — 2d,  That  the  giv- 
ing of  the  bond  to  discharge  the  attachment,  prevented  him  from 
showing  such  fact ;  and  the  defendant  excepted.  This  exception 
presents  the  only  question  in  the  cause,  worthy  of  sei'ious  considera- 
tion. 

The  ruling  of  the  judge  was  probably  correct  for  the  reasons 
assigned  by  him.  In  the  matter  of  Thompson  (1  Wend.,  45),  the 
distinction  was  taken  between  the  residence  of  the  debtor,  and  his 
domicil.  It  was  there  held  that  his  residence  might  be  abroad, 
within  the  spirit  of  the  statute,  which  was  intended  to  give  a 
remedy  to  creditors  whose  debtors  could  not  be  served  witli  process, 
while  his  domicil  continued  in  this  State.  In  Frost  v.  Brisbin  (19 
Wend.,  14),  it  was  said,  in  a  case  like  the  present,  that  actual  resi- 
dence, without  regard  to  the  domicil  of  the  defendant,  was  within 
the  contemplation  of  the  statute.  It  was  part  of  the  offer  of  the 
defendants,  to  prove,  that  the  debtor  left  this  State  in  November, 
1844,  and  returned  in  the  spring  of  1848,  and  that  this  absence  of 
three  years  and  a  half  was  necessary  to  accomplish  the  business  in 
which  he  was  engaged.     He  was  therefore  a  non-resident  when  the 
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attachment  was  issued,  within  tliese  decisions,  although  domiciled 
in  New  York. 

Again,  the  defendant  was  concluded  by  his  bond  from  alleging 
his  residence  in  this  State  in  this  action.  The  fact  of  residence 
must  from  its  nature  be  peculiarly  within  the  knowledge  of  the 
dertor.  He  knows  what  the  creditor  can  only  infer  from  circum- 
stances. The  fact  itself  is  not  jurisdictional,  although  competent 
proof  of  that  fact  is.  (2  R.  S.  §§  4  and  5.)  This  makes  the  dis- 
tinction between  this  case  and  the  one  in  6  Gowen,  136,  and  the 
authorities  there  cited.  Here,  the  preliminary  proceedings  were 
regular,  as  the  defendants  themselves  assume.  The  officer  there- 
fore acquired  jurisdiction  to  issue  the  warrant,  and  the  property  of 
the  debtor  was  rightfully  in  the  custody  of  the  law,  when  the  bond 
was  executed  as  a  means  of  discharging  the  attachment,  under  the 
55th  and  56th  sections  of  the  statute.  In  Kanouse  v.  Dormedy 
(3  Denio,  569),  the  question  was  as  to  the  residence  of  the  creditor, 
and  it  was  held,  in  a  case  like  the  present,  that  the  bond  vi&b prima 
facie  evidence  of  the  regularity  of  the  proceedings.  {See  26  Wend., 
510 ;  Staples  v.  Fairchild,  3  Comst.  41.) 

Again,  by  §§  44:-5  and  46,  of  the  statute,  a  mode  is  provided, 
in  which  this  question  of  non-residence  can  be  summarily  tried, 
upon  the  application  of  the  debtor,  and  the  execution  of  a  bond 
for  costs.  If  the  determination  is  in  favor  of  the  debtor,  all  the 
proceedings  under  the  attachment  are  terminated  (§  48).  He  has 
therefore  two  remedies  for  the  release  of  his  property.  One  by 
contesting  the  fact  of  his  non-residence  when  the  warrant  issued; 
the  other  by  giving  a  bond  to  pay  such  judgment  as  shall  be  sub- 
sequently recovered  by  the  creditor  in  due  course  of  law.  When 
he  elects  the  latter  remedy,  he  ought  not  to  raise  the  issue  which 
he  has  voluntarily  declined  in  a  defence  to  a  suit  brought  for  an 
entirely  different  purpose,  and  thereby  deprive  the  creditor  of  his 
security  for  costs,  to  which  he  would  have  been  entitled,  had  the 
application  for  a  trial  been  made  as  provided  by  the  statute. 
38 
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SUPERIOE  COURT. 
King  v.  Dowdall. 

(2  Sand.,  131.     Decided  1848.) 

********** 

Where  Sunday  is  an  intervening  day,  it  is  counted  in  computing  statute  time. 

Certiorari  to  one  of  the  assistant  justice's  courts.  The  facts  are 
BuflBciently  stated  in  the  opinion. 

T.  E.  Tomlinson,  for  the  plaintiff  in  error. 

G.  A.  Curtis,  for  the  defendant  in  error. 

By  the  Court,  Oaklet,  Oh.  J.  Dowdall  sued  King  in  the  court 
below  by  a  summons  dated  January  12th,  and  returnable  January 
17th,  1848.  Dowdall  was  a  non-resident,  and  the  16th  day  of 
January  was  Sunday.  The  defendant  at  the  return  of  the  sum- 
mons, appeared  and  moved  that  it  be  quashed  and  the  suit  dis- 
missed, on  the  ground  that  it  was  returnable  in  five  days. 

The  justice  overruled  the  motion.  The  parties  then  joined  issue, 
proceeded  to  trial,  and  the  plaintiff  recovered  a  judgment.  The 
defendant  seeks  to  reverse  the  judgment,  both  on  the  merits,  and 
on  the  preliminary  objection  to  the  process. 

We  will  first  consider  this  objection.  The  law  on  the  subject 
undoubtedly  is  that  a  non-resident  plaintiff  may  take  out  a  short 
summons,  having  not  less  than  two  nor  more  than  four  days  to  run, 
or  a  long  summons,  having  not  less  than  six  nor  more  thad  twelve 
days  between  its  date  and  return.  He  has  the  option  to  take  the 
one  or  the  other,  on  giving  the  prescribed  security,  if  he  take  the 
former.  The  difiiculty  here  is  that  the  summons  was  neither  long 
nor  short.  It  is  a  summons  of  five  days,  if  Sunday  is  to  be  counted 
as  one. 

The  question  then  is  whether  Sunday  is  to  be  counted  in  the 
computation  of  time  on  this  process. 

We  know  of  no  rule  or  principle  by  which  it  is  to  be  excluded 
from  the  computation  where  it  is  an  intermediate  day,  and  we  sup- 
posed the  law  on  the  subject  was  settled.     The  defendant  in  error 
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has  brought  to  our  notice  the  eases  in  the  Massachusetts  Reports, 
cited  in  Mr.  Hill's  note  to  2  Hill,  376.  It  suflBces  to  say,  that  the  rule 
indicated  by  those  cases,  is  not  the  rule  in  this  State,  and  whether 
those  decisions  were  well  founded  or  not,  we  cannot  follow  them. 
{Ex  parte  Dod^e,  7  Cowen,  147 ;  Columbia  Turnpike  Road  v.  Hay- 
wood, 10  Wend.,  422 ;  Anonymous,  2  Hill  375,  am,d  note  &.,  page 
376.) 

The  law  is  established  here  that  Sunday  must  be  computed 
when  it  is  an  intermediate  day,  and  the  objection  to  the  process  is 
fatal.  The  court  below  was  wrong  in  disregarding  it,  and  the 
proceeding  was  without  legitimate  authority. 

We  have  a  discretion  as  to  costs ;  and  as  the  error  here  was 
purely  the  act  of  the  magistrate  in  the  issuing  of  the  summons, 
the  judgment  will  be  reversed  without  costs. 

Judgment  reversed. 


m  CHANCEEY. 

Potter  v.  Baker  anb  others. 

(4  Paige,  290.     Decided  1834.) 
'#  *  *  *  *  »  *  «  # 

The  appellate  court,  under  the  provisions  of  the  revised  statutes,  with  the  assent 
^  of  the  obligors,  may  amend  the  appeal  bond  in  matters  of  substance;  as  by- 
adding  the  names  of  other  sureties,  where,  by  mistake  or  through  inadvertence, 
the  requisite  number  of  sureties  have  not  joined  in  the  bond. 

This  was  a  motion  to  dismiss  an  appeal  from  a  final  decree  of  the 

vice  chancellor  of  the  eighth  district.     Tlie  original  suit  was  a  bill 

of  interpleader  to  settle  the  conflicting  claims  of.  three  classes  of 

defendants  to  a  sum  of  money  received  by  the  complainant  from 

the  United  States  on  account  of  the  destruction  of  a  school  house. 
********** 

*****  *  *  The  vice  chancellor 
having  decreed  the  whole  fund  in  controversy  to  the  trustees  of  dis- 
trict No.  1,  the  original  proprietors  of  the  school  house  appealed  to 
the  chancellor.    After  this  appeal  had  been  duly  entered  and  per- 
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fected,  the  trustees  of  district  JSTo.  2  appealed  from  so  much  of  the 
decree  as  adjudged  that  district  No.  1  was  entitled  to  the  whole 
fund,  and  that  district  No.  2  was  not  entitled  to  any  part  thereof. 
The  respondents  applied  to  dismiss  the  last  appeal,  on  the  ground 
that  notice  of  the  appeal  had  not  been  served  on  the  solicitor  of 
the  original  proprietors  of  the  school  house,  the  appellants  in  the 
first  appeal ;  and  also  on  the  ground  that  the  appeal  bond  was 
defective  in  the  manner  of  its  approval,  and  in  not  containing  the 
requisite  number  of  sureties. 

A.  Tahor,  for  the  appellants. 

J.  Edwards,  for  the  respondents. 

7%e  Chancelloe      ******** 
*********** 

The  appeal  bond,  however,  was  defective,  as  there  was  but  one 
surety.  (  Van  Wezel  v.  Van  Wesel,  3  Paige^s  Rep.  38.)  And  the 
motion  to  dismiss  the  appeal  must  be  granted,  unless  the  court  has 
power  to  relieve  the  appellants  by  an  amendment  of  the  bond  or 
otherwise.  The  proceedings  upon  appeals  from  the  vice  chancel- 
lors, except  as  to  the  time  within  which  the  appeal  must  be  entered 
by  filing  and  serving  the  requisite  notices,  are  regulated  by  a  rule 
of  the  court,  and  not  by  statute.  I  am  therefore  inclined  to  think 
that  this  court  has  the  power  to  relieve  the  appellant  independently 
of  any  statutory  provision.  {See  Rule  126,  and  1  Paige's  Rep.  391.) 
It  is  not  necessary,  however,  to  decide  that  question  here ;  as  I  am 
satisfied  this  case  comes  within  the  34th  section  of  the  title  of  the 
revised  statutes  which  contains  the  general  miscellaneous  provisions 
concerning  suits  and  proceedings  in  civil  cases.  (2  R.  S.  556,  §  34.) 
The  counsel  for  the  respondents  supposes  that  the  amendments 
authorized  by  that  section  of  the  statute,  can  only  be  amendments 
of  mere  formal  defects ;  such  as  are  described  in  the  next  preced- 
ing section.  But  the  legislature  never  contemplated  an  actual 
amendment  of  a  mere  formal  defect  in  the  bond.  Such  defects 
are  cured  by  the  33d  section,  without  the  necessity  of  an  applica- 
tion to  the  court.  The  legislature  having  thus  disposed  of  this 
class  of  cases,  they  intended,  in  the  language  of  the  revisers  in 
their  note  to  the  24th  section,  to  carry  out  the  principle,  by  pro- 
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viding  for  an  actual  amendment  of  the  bond,  in  matters  of  sub- 
stance, where  an  error  had  occurred  through  inadvertence,  or  from 
a  misapprehension  of  the  law.  In  the  present  case  there  was  no 
intention' to  delay  the  proceedings  of  the  adverse  party,  by  putting 
in  an  insufficient  or  defective  bond.  The  appellant's  solicitor  had 
also  some  reason  to  suppose  his  practice  was  regular,  as  an  officer 
of  the  court,  whose  duty  it  was  to  see  that  the  bond  was  correct, 
approved  of  the  same.  The  statute  having  authorized  the  court 
to  amend  the  bond  where  it  is  defective  in  any  respect,  this  is  a 
very  proper  case  to  grant  such  relief.  The  appeal  bond  may  there- 
fore be  amended,  by  adding  another  surety  thereto,  with  the  written 
consent  of  the  ])resent  obligors  ;  which  consent  must  be  annexed 
to,  and  filed  with,  the  bond. 


SUPEEME  COUET. 

Sloan  and  othees  v.  Case. 

(10  Wend.,  370.     Decided  1833.) 

Debt  lies  against  a  constable  and  his  sureties  for  the  mere  neglect  to  return  an 
execution ;  it  is  not  necessary  to  show  moneys  collected  by  him,  to  sustain  the 
action. 

********** 

Eeeoe  from  the  Sulivan  common  pleas. 

W.  J.  Street  for  the  plaintiffs  in  error,  insisted,  1,  That  the  mere 
neglect  to  return  an  execution  is  not  a  breach  of  the  obligation 
entered  into  by  a  constable  and  his  sureties,  unless  moneys  home 
come  into  his  hands  on  account  of  the  process  which  he  neglected 
to  return ;     *  *  *  *  *  *  * 

******* 

A.  Dimmick  &  A.  G.  Nivin,  for  defendant  in  error. 

£y  the  Court,  Nelson  J.    In  Kellogg  v.  Wilder,  decided  in  July 
term  1831  (not  reported),  the  first  question  raised  in  this  case  was 
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decided,  and  it  was  there  held  that  for  a  mere  neglect  to  return  an 
execution,  a  suit  lay  against  a  constable  and  his  sureties.  In 
Warner  v.  Haoey,  20  Johns.  H.  74,  a  justice's  judgment,  rendered 
against  a  constable,  was  reversed  because  there  was  no  evidence 
that  money  had  come  to  his  hands;  but  there  the  condition  of  the 
bond  was  for  the  payment  of  all  sums  of  money  which  should  come 
into  Warner's  hands. for  collection  by  way  of  execution,  and  not  in 
the  terms  of  the  statute,  to  pay  to  each  and  every  person  such  sum 
of  money  as  the  constable  should  iecome  liable  to  pay  for  or  on 
account  of  any  execution,  etc.  In  Gardner  v.  Jones,  20  Johns.  R. 
357,  the  liability  of  the  constable  for  the  mere  neglect  to  return  is 
fully  recognized.  Every  person  chosen  or  appointed  to  the  office 
of  constable  is  required,  before  entering  on  the  duties  of  his  office, 
to  enter  into  an  instrument  in  writing,  with  one  or  more  sureties, 
by  which  he  and  they  shall  jointly  and  severally  agree  to  pay  to 
each  and  every  person  who  may  be  entitled  thereto,  all  such  sums 
of  money  as  the  constable  may  become  liable  to  pay,  on  account  of 
any  execution  which  shall  be  delivered  to  him  for  collection,  1  M. 
S.  346,  §  21,  being  an  enactment  of  the  act  of  1813,  2  R.  L.  126. 
It  is  clear  that  the  responsibility  of  the  sureties  is  co-extensive 
with  that  of  the  constable,  and  that  they  are  liable  whenever  he 
is  liable  to  a  party  in  whose  favor  an  execution  has  been  delivered 
to  him.  It  would  be  doing  violence  to  the  language  and  obvious 
intent  of  the  act,  and  greatly  abridge  the  rights  of  parties,  to  con- 
fine such  responsibility  to  cases  only  in  which  moneys  had  been 
collected  and  remained  in  the  hands  of  the  officer.  The  provision 
in  the  revised  statutes  2  It.  8.  253,  §  159,  in  terms  more  express 
than  the  act  of  1824,  subjects  the  constable  to  an  action  of  debt  for 
neglecting  to  return  an  execution,  and  authorizes  a  recovery  against 
him  for  the  amount  of  the  execution,  witli  interest.  The  following 
cases  show  the  general  understanding  of  the  profession  and  of  the 
court  as  to  the  liability  of  constables  and  their  sureties;  13  Johns. 
R.  191  ;  li^id.  225;  3  Wend.,  282;  2  id.  615.  The  provision  in 
the  revised  statutes,  2  R.  8.  254,  §  163,  giving  the  action  of 
assumpsit  against  the  constable  and  his  sureties  fov  moneys  collected 
upon  an  execution,  in  no  way  affects  the  general  responsibility  of 
constables  and  their  sureties  under  the  act,  1  R.  8.  346,  §  21. 
Assumpsit  in  the  particular  case  of  moneys  collected  was  probably 
given  from  abundant  caution,  though  I  cannot  preceive  its   impor- 
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tance ;  at  all  events,  I  cannot  construe  it  as  limiting  the  respon- 
sibility of  sureties  to  cases  where  moneys  have  been  actually 
collected. 


SUPEEME  COURT. 


The  People   ex  rel.  The   Bank  of  Moneoe  v.  Daeius  Peeein, 

LATE  ShEEIFF  OF  MoNEOE    CoUNTT. 

(1  Eow.,  75.     Decided  1845.) 

Where  real  estate  lias  been  sold  upon  judgment  and  execution,  the  statute  allows 
an  aflSdavit  of  redemption  to  be  made  by  the  "  mortgage  creditor,  his  assignee 
or  representative,  or  by  his  attorney  or  agent."  Held,  that  when  the  affidavit 
merely  recited  that  the  deponent  was  agent  instead  of  making  oath  to  the  fact 
of  such  agency,  it  was  defective  ;  it  was  merely  desoripUo  persoTim.  The  fact 
of  agency  should  have  been  stated  in  the  body  of  the  affidavit  and  sworn  to. 

Beardsley,  Justice. 

The  substance  of  the  opinion  of  the  Court  on  the  point  of  the 
sufficiency  ,of  the  affidavit  presented,  is  stated  in  the  syllabus. 


IN  CHANCEEY. 

"WiNsoE  v.  Oecutt,  "Wood  and  Baxtee. 

The  same  v.  Oecdti,  Wood  and  Westovee. 

(11  Paige,  578.     Decided  1845.) 

Where  the  condition  of  an  attachment  bond  was  that  the  plaintiff  pay  the 
damages  which  the  defendant  may  sustain  by  reason  of  the  attachment  lield  : 
to  show  a  right  of  action  upon  such  bond  the  complainant  must  allege  that  he 
has  sustained  damage  by  reason  of  the  attachment  and  the  manner  in  which 
such  damage  arose,  and  if  costs  were  awarded  to  him,  that  such  costs  have  not 
been  paid;  so  as  to  constitute  a  breach  of  the  condition  of  the  bond. 

A.  J.  Parher,  for  the  appellant. 

H.  Van  Derlyn,  for  the  respondents. 
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The  Chancelloe.  The  vice  chancellor  was  unquestionably  right 
in  supposing  that  these  were  suits  concerning  property,  within  the 
provision  of  the  revised  statutes  in  relation  to  the  jurisdiction  of 
this  court.  The  object  of  each  suit  was  to  set  aside  a  release,  given 
by  one  of  the  nominal  plaintiffs,  in  an  action  at  law  upon  a  bond. 
The  rights  of  action,  if  any  existed,  upon  the  bonds  in  question  in 
the  suits  at  law,  were  choses  in  action,  and  were  ^property.  And 
the  suits  in  this  court,  to  set  aside  the  releases  of  such  choses  in 
action,  were  suits  concerning  property;  as  contradistinguished 
from  suits  for  divorces  or  other  mere  personal  rights. 

The  bills  do  not  show  what  amount  the  complainant  claimed  to 
be  due  for  damages  upon  the  attachment  bonds,  or  that  he  had  in 
fact  sustained  any  damage  by  reason  of  the  attachments,  or  that 
costs  were  awarded  upon  the  quashing  of  the  proceedings  before 
the  justice,  or  that  any  property  belonging  to  the  complainant  had 
been  attached  so  as  to  give  him  any  right  of  action  whatever  upon 
the  bonds.  The  bills  merely  state  that  suits  by  attachment,  were 
commenced,  and  bonds  were  given,  and  that  the  constable  levied 
on  certain  property  as  the  individual  property  of  Winsor ;  not  that 
the  property  levied  upon  was  in  fact  his  property,  or  was  in  his  pos- 
session. ,  And  the  complainant  then  states  the  commencement  of 
the  suits  in  the  supreme  court  by  declaration  for  the  purpose  of 
collecting  the  amount  of  damage  which  Winsor  had  sustained  by 
reason  of  the  commencement  of  the  attachment  suits,  and  the 
proceedings  thereon  ;  but  without  stating  what  such  damages  were, 
or  how  they  had  arisen,  or  whether  the  declarations  in  the  supreme 
court  showed  any  right  of  action  whatever.  The  complainant, 
therefore,  appears  to  have  proceeded  upon  the  supposition  that  the 
defendant  in  an  attachment  suit  is  entitled,  of  course,  to  recover 
some  damages  upon  the  bond,  if  the  plaintiff  fails  to  recover  judg- 
ment against  him.  The  condition  of  the  bond,  however,  is  not 
that  the  plaintiff  shall  succeed  in  obtaining  judgment,  so  as  to 
entitle  the  defendant  to  nominal  damages,  at  least,  in  case  the 
plaintiff  fails  in  the  suit,  although  he  pays  the  costs,  if  any,  which 
are  awarded  against  him,  but  the  condition  of  the  attachment  bond 
is  only  to  pay  the  damages  which  the  defendant  may  sustain  by 
reason  of  the  attachment.  To  show  a  right  of  action  upon  the 
bond,  therefore,  the  complainant  must  aver  that  he  has  sustained 
damages  by  reason  of  tlie  attachment,  and  must  state  the  manner 
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in  which  such  damage  has  arisen.  Or  if  oosts  were  incurred,  or 
were  awarded  to  him,  he  must  aver  that  such  costs  have  not  been 
paid ;  so  as  to  constitute  a  breach  of  the  condition  of  the  bond. 

The  bills  in  both  cases  were  fatally  defective  in  tliese  respects,  as 
they  do  not  show  any  right  of  action  on  either  of  the  bonds,  or 
that  the  conditions  of  the  bonds  had  not  been  fully  cornplied  with 
when  the  actions  in  the  supreme  court  were  commenced  upon  such 
bonds.  The  complainant,  therefore,  was  not  entitled  to  decrees  in 
his  favor  upon  these  bills,  even  if  the  defendants  failed  to  support 
the  affirmative  allegation,  in  their  answer  in  these  suits  respectively, 
that  the  amount  in  controversy  was  less  than  $100. 

I  am  inclined  to  think,  however,  that  the  proofs  showed  that  the 
amount  in  controversy  could  not  exceed  $100  in  each  suit,  if  any 
recovery  whatever  could  be  had  upon  the  bonds,  on  the  facts 
proved.  It  appears,  by  the  proofs,  that  the  property  attached  did 
not  belong"  to  the  complainant,  and  that  it  was  not  taken  out  of 
his  possession.  Mere  formal  levies  upon  the  property  were  made, 
by  the  constable ;  and  the  real  owners  of  such  property  were 
present  and  claimed  it,  and  gave  bonds  therefor  to  the  constable, 
who  suffered  it  to  remain  undisturbed.  "Winsor  appeared,  upon 
the  return  of  the  attachments,  and  pleaded  in  abatement  that  the 
property  attached  was  not  his ;  and  succeeded  in  getting  the  attach- 
ments dismissed  upon  that  ground.  And  the  plaintiff  in  the  attach- 
ment suits  thereupon  paid  the  whole  of  the  complainant's  costs  in 
both  suits.  Even  if  nominal  damages  therefore  could  have  been 
recovered  upon  the  bonds,  which  were  in  the  penalties  of  $200,  so 
as  to  entitle  the  plaintiff  to  costs  in  the  actions  at  law,  according 
to  the  fee  bill  of  1840,  the  costs  of  both  parties  in  the  action,  upon 
a  mere  joining  of  the  issue,  could  not,  at  the  extent,  have  exceeded 
sixty  or  seventy  dollars.  And  the  amount  of  damages  to  which 
the  complainant  was  entitled  upon  the  bond,  and  the  costs  of  botb 
parties  in  the  action  on  the  bond,  was  all  that  constituted  the 
amount  in  controversy.  In  any  view  of  the  cases,  therefore,  the 
vice  chancellor  was  bound  to  dismiss  the  bills ;  and  I  think  he  was 
right  in  dismissing  them  with  costs. 

The  decrees  appealed  from  must,  therefore,  be  affirmed,  with 
costs. 
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SUPEEME   COUET. 

Wilson  and  others  v.  Beitton. 
(26  Barb.,  562.    Decided  1858.) 

Where  it  was  shown  by  affidavit  that  the  attachment  defendant  in  a  conversation 
with  the  plaintiffs  had  declared  that  he  would  not  pay  the  demand  of  the  plaintiffs 
but  would  compromise  with  his  creditors  at  33i  per  cent  on  the  dollar,  and  if 
plaintiffs  would  not  take  that,  "  he  would  go  home  and  make  an  assignment  of 
his  property,  and  that  the  plaintiffs  would  not  get  any  thing  of  their  claims. 
He  would  put  his  property  out  of  his  hands,"  7iel4  that  this  was  no  threat  to 
make  a  fraudulent  disposition  of  his  property. 

The  court  will  not  presume  an  evil  intent  when  the  wol'ds  employed  admit  of  a 
different  construction,  and  when  no  contemporaneous  or  subsequent  acts  are 
shown  to  give  any  other  signification  to  them. 

This  was  an  appeal  from  an  order  made  at  a  special  term,  deny- 
ing a  motion  to  vacate  an  attachment. 

John  Foot,  for  the  appellant. 

Jas.  T.  Brady,  for  the  plaintiffs. 

By  the  Court,  Claeke,  J.  I  do  not  find,  even  in  the  affidavit 
presented  on  behalf  of  the  plaintiffs,  any  thing  to  convince  me  that 
the  defendant,  in  his  conversation  with  the  plaintiffs,  on  the  occa- 
sion referred  to  in  the  plaintiffs'  first  affidavit,  intimated  any  thing 
more  than  that  he  intended  to  make  an  assignment.  If  his  declara- 
tion admits  of  this  construction,  merely,  why  should  we  infer  that 
he  intended  fraud  ?  This  would  be  contrary  to  the  benign  principle 
that  we  are  not  to  presume  wrong  until  wrong  is  plainly  indicated. 
Of  course  we  are  not  obliged  to  confine  our  interpretation 
to  mere  words;  but  if  we  seek  for  his  intent  from  any  other  source, 
it  must  be  to  give  effect  to  his  words.  In  this  case  the  defendant's 
conduct  by  no  means,  corresponds  with  the  construction,  given 
to  his  conversation,  referred  to  in  the  plaintiffs'  affidavit.  He 
attempted  no  fraudulent  disposition  of  his  property;  but,  sub- 
sequently, made  a  legal  and  valid  assignment  of  his  property 
for  the  benefit  of  his  creditors.  Does  his  language,  set  forth 
in  the  plaintiffs'  affidavit,  even  supposing  it  to  be  reported  cor- 
rectly, fairly  import  any  thing  more  than  this  ?  "  He  would  go 
home    and  make    an    assignment  of  his    property,  and  that  the 
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plaintiffs  would  not  get  any  thing  of  their  claims.  He  would 
put  his  property  out  of  his  hands."  He  stated  how  this  was  to  be 
done — by  making  an  assignment.  This  was  no  threat  to  make  a 
fraudulent  disposition  of  his  property,  on  the  contrary,  it  was  a 
perfectly  legal  disposition  of  it^ — ^a  disposition  of  it,  also,  entirely 
consistent  with  the  fact  that  the  result  would  be  that  the  plaintiffs 
would  not  get  any  thing  of  their  claims.  For  he  may  give  prefer- 
ences, which  the  law  also  allows  ;  and  by  providing  full  payment 
to  some  creditors,  nothing  may  be  left  out  of  the  assets  for  others. 
We  cannot,  therefore,  I  think,  sustain  this  attachment  without  pre- 
suming an  evil  intent,  when  the  words  employed  admit  of  a  dif- 
ferent construction,  and  when  no  contemporaneous  or  subsequent 
acts  are  shown  to  give  any  other  signification  to  them.  The 
defendant,  probably,  meant  by  an  emphatic  representation  of  the 
course  which  he  intended  to  pursue,  to  induce  the  plaintiffs  and  his 
other  creditors,  to  compromise  their  claims,  and  to  save  him  the 
necessity  of  making  an  assignment.  But  however  strenuously  he 
might  have  urged  this  upon  their  attention,  it  amounted  to  nothing 
more  than  that  he  was  determined,  if  they  did  not  compromise, 
to  make  an  assignment.  This  was  the  whole  substance  of  it ;  and 
we  cannot  pronounce  this  to  be  a  threat  to  make  a  fraudulent  dispo- 
sition of  his  property,  unless  we  are  prepared  to  stigmatize  that 
as  fraudulent  which  the  law  expressly  sanctions.  Having  arrived 
at  this  conclusion,  it  is  unnecessary  to  consider  the  legal  question 
submitted  by  the  defendant's  counsel. 

The  order  appealed  from  should  be  reversed,  with  costs. 


SUPEEME  COUET. 

EoSBEEANS   V.  YaN    AnTWEEP. 

(4  John.,  228.     Decided  1809.) 

A  justice  cannot  permit  a  party  to  appear  by  attorney,  from  his  own  knowledge 
of  the  fact  that  the  party  is  absent  at  the  time  and  out  of  the  county;  he  must 
have  proof  of  the  fact. 

J'er  Curiam.  One  principal  objection  to  the  proceedings  in 
the  case  below  is,  that  the  justice  admitted  the  plaintiff  to  appear 
by  attorney,  upon  his  own  knowledge  of  the  fact  of  his  absence 
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from  the  county  ;  and  at  the  diflPerent  days  to  which  the  cause  was 
adjourned,  the  same  attorney  appeared,  as  the  plaintiff  had  not 
returned  to  the  county.  The  statute  on  this  subject  (31  sess.  c.  204) 
declares  that  it  shall  not  be  lawful  for  the  justice  to  permit  any 
person  to  appear  and  advocate  in  his  court  for  any  party,  unless 
such  party  be  prevented  from  attending,  by  reason  of  sickness  or 
absence  from  the  county,  of  which  proof  is  to  be  made.  The  ques- 
tion is,  whether  the  justice  acted  upon  the  requisite  proof  of  the 
absence  of  the  plaintiff  below.  He  returns  that  the  plaintiff  was 
absent  from  the  county,  "  to  his  certain  knowledge."  As  this  pro- 
vision in  the  statute  is  a  pretty  rigorous  restraint  of  the  common 
law  right  of  every  party  to  appear  by  attorney,  and  may  operate, 
in  many  cases,  most  severely  upon  a  party  who  is  wholly  unskilled 
in  conducting  a  cause  or  even  in  stating  a  case,  we  could  wish  that 
the  proviso  admitted  of  greater  latitude  of  interpretation  :  but  as 
the  statute  is  explicit,  ih&t proof  of  the  absence  of  the  party  must 
be  made,  before  the  attorney  is  to  be  admitted,  the  justice  cannot 
act  from  his  own  knowledge,  and  call  that  knowledge  proof.  Such 
a  principle  would  be  dangerous,  and  is  contrary  to  the  decision  of 
this  court  in  the  case  of  Burlingham  v.  Deyer  (2  Johns.  Rep.  189). 
The  proceedings  on  the  part  of  the  plaintiff  below  were,  therefore, 
without  authority,  and  contrary  to  law ;  and  for  this  reason  the 
judgment  below  must  be  reversed. 


SUPREME  COURT. 
Peescott  v.  Robeets,  Impleaded  with  Hibbaed. 
(6  Cowen,  45.     Decided  1826.)  ^ 

One  affidavit  of  merits  to  prevent  an  inquest  is  sufficient,  though  the  cause  be 

several  times  noticed  for  trial  and  inquest. 
And  if  filed  and  served  on  the  plaintiff's  attorney,  for  a  circuit  in  one  county,  it 

is  sufficient,  though  the  venue  he  afterward  changed  to  another  county,  and 

the  cause  he  tried  in  the  latter. 

The  venue  in  this  cause  was  at  first  laid  in  the  county  of  Onon- 
daga ;  and  was  noticed  for  trial  and  inquest  there,  at  the  last  March 
circuit.     To  prevent  an  inquest,  and  put  the  plaintiff  to  the  regular 
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course  of  the  calendar,  the  defendant  filed  with  the  circuit  clerk 
the  usual  affidavit  of  merits;  and  served  a  copy  on  the  plaintiff's 
attorney.  The  cause  not  being  then  tried,  the  venue  was  changed 
to  the  county  of  Rensselaer,  by  stipulation  between  the  parties. 
The  plaintiff  then  noticed  the  trial  for  cause  and  inquest,  at  the 
previous  June  circuit  in  Rensselaer,  when  an  inquest  was  taken 
against  the  defendant  in  the  cause  out  of  its  order  on  the  calendar; 
no  new  affidavit  of  merits  being  filed  and  served  by  the  defendant 
in  order  to  prevent  this. 

A  motion  was  now  made  on  the  part  of  the  defendant  to  set 
aside  that  inquest,  and  all  subsequent  proceedings,  for  irregularity  ; 
and  6  John.  Hep.  19,  2  Dunl.  Pract.  686,  and  4  Cowen,  539,  540, 
were  cited  in  support  of  the  motion. 

J.  Watson,  for  the  motion. 

J.  Fleming,  jun.,  contra. 

Curia.  We  held  (4  Cowen,  540),  that  a  single  affidavit  of  merits 
extends  throughout  the  whole  progress  of  the  cause;  tliat  there  is 
no  need  of  one  at  every  circuit  at  which  the  cause  may  be  noticed. 
This  was,  however,  of  a  cause  where  there  had  been  no  change  of 
venue.  The  affidavit  filed  at  Onondaga  was  not  notice  to  the 
circuit  judge  at  Rensselaer;  but  it  was  notice  to  the  attorney  for 
the  plaintiff.  This  was  enough.  A  change  of  venue  does  not  vary 
the  principle.  The  motion  must  be  granted.  But  as  the  precise 
point  has  not  before  been  decided,  we  grant  the  motion  without 
costs. 

Motion  granted. 
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SUPREME  COURT. 

Kbelee  v.  Olaek. 
(18  Abbott,  154.     Bedded  1864.) 

This  was  a  motion  by  the  plaintiff  to  set  aside  an  execution  in 
the  hands  of  the  sheriff  of  Broome  county,  by  virtue  of  which  he 
had  been  arrested  and  was  held  in  custody. 

Keeler  brought  an  action  in  a  justice's  court  against  Clark.  The 
complaint  was :  "  The  plaintiff  complains  against  the  said 
defendant  as  follows  :  that  in  or  about  the  year  1857,  the  defend- 
ant had  in  his  possession  and  use  a  yoke  of  oxen  belonging  to  and 
owned  by  plaintiff;  and  that  while  using  and  working  said 
oxen,  defendant  carelessly  and  negligently  rolled  a  stump  upon 
said  oxen  and  broke  the  leg  of  one  of  them,  and  afterward  killed, 
the  same,  by  reason  whereof  plaintiff  sustained  damage  to 
the  amount  of  one  hundred  dollars ;  therefore  plaintiff  demands 
judgment  against  the  defendant  for  one  hundred  dollars  and  the 
costs  of  this  action." 

The  answer  was  a  general  denial.  The  cause  was  tried  by  the 
justice  and  judgment  rendered  for  the  plaintiff.  Defendant 
appealed  to  the  county  court  where  judgment  was  affirmed.  An 
appeal  was  then  taken  to  the  Supreme  Court,  where  the  previous 
judgments  were  reversed,  and  judgment  rendered  against  the 
plaintiff  for  costs.  Execution  was  issued  against  the  property  of 
the  plaintiff,  and  returned  unsatisfied,  whereupon  an  execution  was 
issued  against  his  body,  and  he  was  arrested.  The  plaintiff  now 
moves  to  set  aside  this  execution. 

Lewis  Seymour,  for  motion. 

T.  D.  Wright  dc  B.  S.  Curran,  opposed. 

Baloom,  J.  The  manner  in  which  actions  are  to  be  commenced 
before  justices  of  the  peace,  except  those  to  recover  the  possession 
of  personal  property,  is  not  prescribed  by  the  Code.  (See  Code, 
§§  52-68.) 

Actions  in  justices'  courts,  except  those  above  mentioned,  are 
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now  commenced,  as  heretofore,  by  the  voluntary  appearance  and 
agreement  of  the  parties,  or  by  summons,  warrant,  or  attachment, 
as  provided  by  the  Revised  Statutes,  the  act  of  1831  to  abolish 
imprisonment  for  debt,  and  the  statutes  amending  the  same.  {See 
3  Bev.  Stat.,  5  ed.,  428-433;  lb.,  462-465;  Laws  of  18S1,  396,  ch. 
300;  1  Oow.  Treatise,  2  ed.,  451-493.) 

Title  seven  of  the  second  part  of  the  Coda  concerning  provisional 
remedies  in  civil  actions  does  not  relate  to  actions  in  courts  held 
by  justices  of  the  peace.  {Code,  §  8.)  A  defendant  cannot  be 
arrested  under  that  title,  or  under  any  other  provision  of  the  Code, 
in  an  action  commenced  before  a  justice  of  the  peace.  He  can 
only  be  arrested  in  such  an  action  when  it  is  commenced  by  war- 
rant issued  by  the  justice  in  the  manner  prescribed  by  statute  irres- 
pective of  the  Code. 

But  parties  to  actions  brought  before  justices  of  the  peace, 
though  commenced  by  summons,  for  torts  or  wrongs,  and  for  some 
other  causes  of  action,  are  liable  to  arrest  and  imprisonment  by 
virtue  of  execiitions  issued  on  judgments  rendered  in  such  actions. 
{See  Statutes  cited  supra;  2  Gow.  Treatise,  2  ed.,  1034-1047 ;  J^aws 
O/1840,  120;  9  Wend.,  430;  13  lb.,  68.) 

The  plaintiflF's  counsel  contends  that  the  complaint  shows  that 
this  action  was  founded  on  contract,  that  it  was  not  purely  ex 
delicto/  and  he  therefore  insists  that  the  plaintiff's  imprisonment 
by  virtue  of  any  execution  issued  on  the  judgment  in  it,  is  forbid- 
den by  the  first  section  of  the  act  to  abolish  imprisonment  for  debt. 
{La/ws  of  1831,  396,  ch.  300.)  He  relies  principally  upon  the  deci- 
sions in  Masters  v.  Stratton  (7  Hill,  101,)  and  WiUyu/r  v.  Brown 
(3  Den.,  356)  to  sustain  his  position.  But  those  decisions  do  not 
aid  him.  Those  actions  were  for  nonfeasance,  mere  omissions  of 
duty  imposed  by  contracts ;  and  they  could  not  be  sustained  with- 
out proving  such  contracts ;  and  of  course  were  founded  on  con- 
tracts, and  were  brought  for  the  recovery  of  damages  for  the  non- 
performance thereof  by  the  defendants. 

This  action  was  brought  for  misfeasance  or  malfeasance,  for 
negligently  doing  positive  acts,  and  was  maintainable,  if  at  all,  for 
tort  simply,  without  reference  to  any  contract  made  between  the 
parties.  The  plaintiff  could  have  recovered  a  valid  judgment  if 
the  proof  of  negligence  on  the  part  of  the  defendant  had  been  suf- 
ficient, without  showing  that  the  defendant  was  using  the  oxen 
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pursuant  to  a  contract  at  the  time  they  were  injured.  He  was  not 
bound  to  prove,  to  sustain  his  complaint,  that  he  gave  the  defend- 
ant permission  to  use  the  oxen.  His  case  would  have  been  estab- 
lished if  he  had  showed  himself  free  from  negligence,  and  that  the 
oxen  were  injured  by  the  negligent  acts  of  the  defendant.  It  would 
therefore  be  erroneous  to  hold  that  the  action  was  founded  on  con- 
tract, or  that  it  was  brought  for  the  recovery  of  damages  for  the 
non-performance  of  a  contract. 

But  if  the  plaintiff  had  been  obliged  to  prove,  to  sustain  the 
complaint,  that  the  defendant  used  the  oxen  by  virtue  of  an  agree- 
ment between  the  parties,  still  the  action  would  have  been  ex  delicto, 
—  i.  e.,  for  positive  wrong  on  the  part  of  the  defendant  in  care- 
lessly and  negligently  rolling  a  stump  upon  them,  and  breaking  the 
leg  of  one  of  them. 

The  Court  for  the  Correction  of  Errors  held  in  McDuffiev.  Bed- 
doe,  (7  Hill,  578),  that  an  action  may  be  ex  delicto,  or  for  tort, 
though  a  contract  be  alleged  by  way  of  inducement ;  and  I  held 
the  same  way  without  having  my  attention  called  to  that  case,  in 
Bidder  v.  Whitlock  (12  How.  Pr.,  208.) 

It  seems  to  me  to  be  very  clear  that  this  action  was  one  for  injur- 
ing the  plaintiff's  oxen,  and  not  one  for  a  breach  ot  contract  for 
their  use ;  and  that  if  the  action  had  been  commenced  in  this  court, 
the  defendant  could  have  been  arrested,  and  held  to  bail  under  section 
179  of  the  Code,  and  also  imprisoned  by  virtue  of  an  execution 
against  his  person,  issued  upon  a  judgment  against  him  in  the 
action,  by  virtue  of  section  288  of  the  Code. 

The  complaint  contains  a  statement  of  facts,  showing  one  of  the 
causes  of  arrest  (to  wit,  an  injury  to  the  plaintiff's  oxen  by 
the  negligent  acts  of  the  defendant)  required  by  the  above  men- 
tioned section  179  of  the  Code ;  and  the  judgment  of  this  court 
in  the  action  must  be  enforced  by  execution  according  to  the  Code. 
(§  283.) 

The  defendant  could  have  been  imprisoned  by  execution,  issued 
on  the  judgment  of  the  justice,  if  he  had  not  appealed  therefrom; 
and  the  plaintiff  could  have  been  imprisoned  by  execution,  issued 
by  the  justice,  if  the  justice  had  rendered  judgment  against  him 
instead  of  in  his  favor,  and  no  appeal  had  been  taken  therefrom. 

I  am  of  opinion  that  the  remedies  by  execution  for  enforcing  the 
judgment  rendered  by  this  court  in  the  action,  are  the  same  they 
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would  be  if  the  action  had  been  commenced  in  this  court ;  and  that 
the  execution  against  the  person  of  the  plaintiff,  on  the  judgment 
rendered  against  him  by  this  court  for  costs  was  regularly  issued  ; 
and  that  the  motion  to  set  it  aside  should  be  denied,  with  $10  costs, 
Order  accordingly. 


SUPREME  COURT. 

Haggeett  and   !N^obles  v.  Wilbee   and   Baenet. 

Teottee  and  Douglass -y.  Henet. 

(16  John.,  286.     Decided  1819.) 

A  sheriff,  in  order  to  levy  an  execution  or  to  arrest,  may  break  open  a  store, 
warehouse,  or  barn,  not  annexed  to  a  dwelling-house,  or  forming  any  part  of 
the  curtilage,  as  well  as  the  inner  doors  of  a  dwelling-house,  trunks,  &c. 

The  goods  of  the  defendant  are  bound  from  the  time  of  the  delivery  of  the 
execution  to  the  sheriff;  and  any  assignment  of  them  by  the  defendant,  after- 
ward is  void. 

The  sheriff,  before  the  return  day  of  the  execution,  must  make  an  actual  levy  on 
the  goods,  by  taking  an  inventory  of  them.  Though  an  inventory  may  not  be 
requisite  in  all  cases;  yet,  to  make  a  good  and  valid  levy,  the  sheriflFmust  have 
the  goods  within  his  view,  and  under  his  power.  Merely  seizing  a  few  articles 
outside  of  a  store  or  warehouse,  and  proclaiming  a  levy  on  the  goods  locked 
up  in  the  store,  and  not  within  view,  is  not  a  levy;  but  the  sheriff  ought  to 
break  open  the  store  and  actually  seize  the  goods,  and  take  an  inventory  of. 
them. 

The  sheriff  of  Otsego  made  a  special  return  to  ten  different  writs 
of  fieri  facias  directed  to  him.  Nine  of  the  executions  were  against 
Wilber  and  Barnet,  and  the  other  against  Henry  ;  and  a  question 
was  raised  on  the  return  of  them,  as  to  the  priority  to  which  they 
were  respectively  entitled.  In  the  first  four  suits,  the  executions 
were  delivered  to  the  sheriff  between  the  7th  and  15th  of  January, 
1817,  inclusively,  and  the  others  in  July,  August,  and  November, 
1817.  The  return  stated,  that  the  property  out  of  which  the 
money  now  in  the  hands  of  the  sheriff  was  made,  was,  except  a 
small  quantity  of  household  furniture,  transferred  by  Barnet  and 
Henry  to  Campbell  and  Hyslop;  that  Wilber  and  Barnet  had  been 
partners,  but  "Wilber  had  withdrawn  from  the  partnership,  and 
39 
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assigned  his  interest  in  it  to  Henry,  who  was  to  pay  his  proportion 
of  the  partnership  debts.  Campbell  and  Hyslop  took  possession 
of  the  store  containing  the  goods  so  assigned  to  them,  and  they 
locked  up  the  store,  with  most  of  the  goods  in  it,  and  kept  the  key ; 
all  which  was  done  before  the  executions  in  the  four  first  causes 
were  delivered  to  the  sheriff.  The  assignment  to  Campbell  and 
Hyslop  having  been  adjudged  void  by  the  court,  the  sheriff 
levied  on  the  property  by  virtue  of  the  four  first  executions,  by 
going  to  the  store  and  seizing  some  articles  lying  outside  of  it,  and 
proclaiming  that  he  levied  on  the  store  and  the  goods  in  it ;  but 
the  store  was  not  broken  open,  nor  entered  by  the  sheriff,  nor  was 
any  inventory  of  the  property  taken.  Wilber  and  Barnet  held  the 
store  under  a  lease  for  years,  which  was  unexpired.  The  property 
so  levied  on  was  sold  by  the  sheriff  in  ISTovember,  181Y,  as  soon  as 
the  decision  of  the  court  as  to  the  validity  of  the  transfer  to  Camp- 
bell and  Hyslop  was  known,  and  the  sale  was  made  under  all  the 
executions. 

The  question  was  submitted  to  the  court,  on  the  returns,  without 
argument. 

Spencbe,  Oh.  J.,  delivered  the  opinion  of  the  court.  The  first 
question  is,  whether  there  was  such  a  levy  under  the  four  first 
executions,  as  to  entitle  the  plaintiffs  in  those  cases  to  be  satisfied 
the  amount  out  of  the  sales  of  the  store  and  goods. 

There  can  be  no  doubt  that  the  sheriff  had  authority  to  break 
open  the  store,  and  seize  the  goods.  The  privilege  which  the  law 
allows  to  a  man's  habitation,  and  which  precludes  the  sheriff  from 
entering,  unless  the  outer  door  be  open,  either  to  arrest  the  party, 
or  to  take  his  goods  on  execution,  does  not  extend  to  a  store  or 
barn,  disconnected  from  the  dwelling-house  and  forming  no  part  of 
the  curtilage.  (1  Sid.  186.  1  Keb.  698.  8.  C.)  In  the  present  case 
the  store  was  uninhabited.  It  does  not  even  appear  that  the  defend- 
ants had  a  dwelling-house  ;  and  the  store  itself  being  a  chattel 
interest,  the  sheriff  had  a  right,  no  person  being  in  the  actual 
occupation  of  it,  whether  there  were  goods  in  it  or  not,  to  open  it 
for  the  purpose  of  sale  ;  and  he  might  have  delivered  possession 
of  it  to  the  purchaser. 

The  statute  altered  the  common  law  so  far,  that  a  fi.  fa.  binds 
the  goods  from  the  time  of  the  delivery  to  the  sheriff,  instead  of 
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binding  them  from  the  time  of  the  teste  of  the  writ ;  and  now,  if, 
after  the  writ  is  delivered,  the  defendant  makes  an  assignment  of 
them,  the  sheriff  may  take  them  in  execution  ;  but  the  statute  does 
not  alter  the  sheriff's  duty  in  executing  the  writ.  He  is  bound, 
whilst  it  is  in  force,  that  is,  before  the  return  day,  to  make  an  actual 
levy  on  the  goods,  by  taking  an  inventory  of  them.  An  inventory 
is,  perhaps,  not  necessary  in  all  cases  :  for  it  has  been  held,  that  a 
seizure  of  part  of  the  goods  in  a  house,  by  virtue  of  a,  fieri  facias, 
in  the  name  of  the  whole,  is  a  good  seizure  of  all.  The  inventory 
furnishes  the  means  of  ascertaining  what  goods  were  levied  on.  It 
may  be  safely  laid  down,  that  the  sheriff  must  have  the  goods 
under  his  view,  and  within  his  power,  to  constitute  a  good  levy. 
A  proclamation  of  a  levy  of  goods  locked  up,  and  not  within  the 
view  of  the  sheriff,  is  no  levy.  The  authority  which  the  law 
allows  a  sheriff,  to  break  open  a  store  not  annexed  to,  or  part  of  a 
dwelling-house,  a  barn,  a  warehouse,  and  inner  doors  of  a  dwelling- 
house  after  he  has  obtained  peaceable  admission  into  the  outer  door, 
and  trunks,  shows  that  the  power  is  given,  in  order  that  the  writ 
may  be  well  served  by  breaking  open  such  things.  The  conse- 
quence is,  that  there  was  no  levy  under  the  first  four  executions  ; 
and  those  which  were  executed  afterward  must  take  priority  in 
the  order  of  time  in  which  they  were  delivered.  In  Bliss  v.  Ball 
(9  Johns.  Rep.  132),  the  principles  here  laid  down  were  substan- 
tially recognized  and  adopted. 

Henry  makes  no  objection  to  the  levy  of  these  executions  on  the 
property  or  interest  which  he  purchased  of  Wilber  ;  and  the  court 
is  not  called  upon  to  express  any  opinion  how  far  forth  the  entire 
property  could  be  sold.  But  it  appears  that  he  purchased  Wilber's 
interest,  subject  to  the  payment  of  the  debts  of  the  firm ;  and  the 
goods  were  seized  and  sold  to  satisfy  the  creditors  of  Wilber  and 
Barnet.  Henry  has,  therefore,  no  ground  to  object  to  the  sales. 
The  store  itself,  however,  stands  on  different  grounds.  The  levy 
on  this  store  was  sufficient ;  and  the  proceeds  of  the  sale  of  the 
store  must  be  applied  upon  the  first  four  executions,  in  the  order  of 
their  delivery. 
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COUET  OF  APPEALS. 

The  People,  ex  rel.  Knapp  et  al.  v.  Reedee,  Sheriff,  et  al. 
(25  New-  York  Rep.,  302.     Decided  1862.) 

Where  a  sheriff  seizes  personal  property  by  virtue  of  an  execution  and  allows  it 
to  remain  in  the  hands  of  a  third  person,  taking  a  receipt  for  the  same,  the 
sheriff  is  liable  to  the  plaintiff  for  the  loss  of  the  goods  if  the  receiptor  prove 
insolvent  and  the  property  fails  to  be  applied  to  the  creditors'  debt. 

John  K.  Porter,  for  the  appellants. 
Alexander  S.  Johnson,  for  the  respondents. . 

Denio,  Ch.  J.         ******** 
******** 

But  it  may  be  said  that  if  the  creditors  take  the  benefit  of  the 
estoppel,  they  must  recognize  the  sheriff's  act  in  intrusting  the 
property  to  the  receiptor  as  their  own  act ;  and  therefore  his  insol- 
vency, by  which  the  property  has  been  lost  to  them,  must  be 
accounted  their  misfortune  and  not  that  of  the  sheriff.  This  is 
plausable,  but  I  do  not  think  it  a  sound  position.  Upon  seizing 
property  upon  an  execution,  the  sheriff  may  take  it  into  his  own 
possession,  or  he  may  intrust  it  to  another,  and  receive  an  under- 
taking for  its  redelivery  with  or  without  surety  as  he  may  think 
discreet  and  safe.  He  must  judge  at  his  own  peril,  as  to  the 
responsibility  of  the  parties  to  whom  he  may  deliver  it.  If  they 
prove  insolvent,  by  which  the  property  fails  to  be  applied  to  the 
creditors'  debt,  it  is  the  misfortune  of  the  sheriff  who  consented 
to  trust  them,  instead  of  keeping  the  goods  in  his  own  hands,  or 
requiring  better  security.  It  is  one  of  the  hazards  incident  to  his 
ofiice,  for  which  he  is  recompensed  by  the  other  advantages 
which  it  secures  to  him.  Any  other  rule  would  leave  the  creditors 
at  the  mercy  of  the  executive  officer  of  the  court,  who  would  have 
no  motive  of  interest  to  see  that  the  property  levied  on  was  kept 
in  safe  hands. 

These  propositions  are,  therefore,  established,  which  together 
make  out  the  case  of  the  relators  ;  namely  that,  Anson  West,  the 
only  person  who  has  ever  claimed  this  property  against  the  execu- 
tion creditors,  is  proved  by  his  own  acts  and  concessions,  which 
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are  absolutely  conclusive  against  him,  and  also  by  the  judgment 
which  he  suffered  to  be  recovered  against  him,  to  have  no  title  to 
it ;  and  that  the  sheriff,  notwithstanding,  intrusted  it  to  him,  upon 
his  own  agreement  to  deliver  it  up  when  called  for,  which  agree- 
ment he  has  neglected  to  perform,  and  thereby  the  creditors  have 
been  deprived  of  having  its  value  applied  to  the  satisfaction  of 
their  debt.  It  follows,  aa  it  seems  to  me,  inevitably,  that  the 
sheriff  hereby  became  liable  for  the  debt. 

In  a  case  very  similar  to  the  present,  decided  by  the  Supreme 
Judicial  Court  of  the  State  of  Maine  {Penobscot  Boom  Co.  v. 
Wilkins,  27  Maine,  345),  it  was  decided  that  the  ofBcer  could  not  set 
up,  as  a  defence  to  the  action  of  the  creditor,  that  the  property  did 
not  belong  to  the  judgment  debtor.  A  receipt  had  been  taken,  as 
in  the  present  case,  which  contained  expressions  admitting,  in 
effect,  that  the  property  belonged  to  the  judgment  debtor.  The 
officer  had  voluntarily  given  up  the  receipt  to  the  receiptor.  But 
it  was  conceded  by  the  court  that  the  officer  could  have  defended 
himself,  by  any  evidence  which  would  have  exonerated  the  receip- 
tor if  he  had  brought  an  action  against  him.  I  consider  the  prin- 
ciple decided  to  be  identical  with  the  one  which  we  apply  in  this 
case. 


SUPEEME  COURT. 

Waeeen  v.  Lynch. 

(5  Johns.,  238.     Decided  1810.) 


A  scrawl,  with  the  pen,  of  L.  S.  at  the  end  of  the  name  Is  not  a  seal.    A  seal  is 

an  impression  upon  wax  or  wafer,  or  some  other  tenacious  substance  capable 

of  being  impressed. 

***«**»»*♦ 

This  was  an  action  of  assumpsit  brought  by  the  plaintiff,  as  the 
first  indorsee  of  a  promissory  note,  against  the  defendant  as  maker. 
The  note  was  as  follows :  "  Petersburgh,  (Virginia,)  August  27, 
1807.     Four  months  after  date,  I  promise  to  pay  Hopkins  Robert- 
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son,  the  sum  of  seven  hundred  and  nineteen  dollars,  12^  cents, 
witness  my  hand  and  seal.     Payable  in  New  York. 

Thomas  Lynch.  (L.  S.)" 

The  flourish,  and  initials  L.  S.  at  the  end  of  the  maker's  name, 
constituted  what  was  called  his  seal.  The  defendant  pleaded  non 
assumpsit,  with  notice  of  special  matter  to  be  given  in  evidence  at 
the  trial, 

****         ***         *         ** 

Baldwin,  for  the  defendant. 

T.  L.  Ogden,  contra. 

Kent,  Ch.  J.,  delivered  the  opinion  of  the  court.  The  two 
questions  made  upon  this  case  are,  1.  What  is  the  legal  import  of 
the  instrument  upon  which  the  suit  is  brought?  *  *  * 
********  **  ** 

1.  The  note  was  given  in  Virginia,  and  by  the  laws  of  that  State 
it  was  a  sealed  instrument  or  deed.  But  it  was  made  payable  in 
New  Tork,  and  according  to  a  well  settled  rule,  it  is  to  be  tested  and 
governed  by  the  law  of  this  State  (4  Johns.  Rep.  285).  Independent, 
then,  of  the  written  agreement  of  the  parties  (and  on  the  operation 
of  which  some  doubt  might  possibly  arise),  this  paper  must  be  taken 
to  be  a  promissory  note,  without  seal,  as  contradistinguished  from  a 
specialty.  We  have  never  adopted  the  usage  prevailing  in  Virginia 
and  in  some  other  States,  of  substituting  a  scrawl  for  a  seal;  and 
what  was  said  by  Mr.  Justice  Livingston,  in  the  Q,2&&oi  Meredithv. 
Hinsdale  (2  Gaines,  362),  in  favor  of  such  a  substitute,  was  his  own 
opinion,  and  not  that  of  the  court.  A  seal  according  to  Lord 
Coke  (3  Inst.  169),  is  wax  with  an  impression.  Sigillv/m  est  cera 
impressa,  quia  cera  sine  im/pressione  non  est  sigillum.  A  scrawl 
with  a  pen  is  not  a  seal,  and  deserves  no  notice.  The  law  has 
not,  indeed,  declared  of  what  precise  materials  the  wax  shall 
consist ;  and  whether  it  be  a  wafer  or  any  other  paste  or  mat- 
ter sufficiently  tenacious  to  adhere  and  receive  an  impression,  is 
perhaps  not  material.  But  the  scrawl  has  no  one  property  of  a 
seal.  Multwm  ahludit  imago.  To  adopt  it  as  such  would  be  at 
once  to  abolish  the  immemorial  distinction  between  writings  sealed 


WAEEEN    V.    LYNCH.  615 

and  writings  not  soaled.  Forms  will  frequently,  and  especially 
when  they  are  consecrated  by  time  and  usage,  become  substance. 
The  calling  a  paper  a  deed  will  not  make  it  one  if  it  want  the  re- 
quisite formalities.  "Notwithstanding,"  says  Perkins  {Sect.  129), 
"  that  words  obligatory  are  written  on  parchment,  or  paper,  and 
the  obligor  deli veretli  the  sa,me  as kis  deed,  yet,  if  it  be  not  sealed,  at 
the  time  of  the  delivery,  it  is  but  an  esorowl,  though  the  name  of 
the  obligor  be  subscribed."  I  am  aware  that  ingenions  criticism 
may  be  indulged  at  the  expense  of  this  and  of  many  of  our  legal 
usages  ;  but  we  ought  to  require  evidence  of  some  positive  and  seri- 
ous public  inconvenience,  before  we,  at  one  stroke,  annihilate  so 
well  established  and  venerable  a  practice  as  the  use  of  seals  in  the 
authentication  of  deeds.  The  object  in  requiring  seals,  as  I  hum- 
bly presume,  was  misapprehended  both  by  President  Pendleton, 
and  by  Mr.  Justice  Livingston.  It  was  not,  as  they  seem  to  sup- 
pose, because  the  seal  helped  to  designate  the  party  who  affixed  it 
to  his  name.  Ista  ratio  nullius  pretii  (says  Vinnius,  in  Inst. 
2,  10,  5,)  nam  et  alieno  annulo  signare  licet.  Seals  were  never 
introduced  or  tolerated  in  any  code  of  law,  because  of  any  family 
impression,  or  image,  or  initials  which  they  might  contain.  One 
person  might  always  use  another's  seal,  both  in  the  English  and 
Roman  law.  The  policy  of  the  rule  consists  in  giving  ceremony 
and  Solemnity  to  the  execution  of  important  instruments,  by  means 
of  which  the  attention  of  the  parties  is  more  certainly  and  effectu- 
ally fixed  and  frauds  less  likely  to  be  practiced  upon  the  unwary. 
President  Pendleton  in  the  case  oi  Jones  and  Temple  v.  Logwood 
(1  Wash.  Rep.  42),  which  was  cited  upon  the  argument,  said  that 
he  did  not  know  of  any  adjudged  case  that  determines  that  a  seal 
must  necessarily  be  something  impressed  on  wax;  and  he  seemed  to 
think  that  there  was  nothing  but  Lord  Coke's  opinion  to  govern  the 
question.  He  certainly  could  not  have  examined  this  point  with 
his  usual  diligence.  The  ancient  authorities  are  explicit,  that  a 
seal  does,  in  legal  contemplation,  mean  an  impression  upon  wax. 
"It  is  not  requisite,"  according  to  Perkins  {sect.  134),  "that  there 
be  for  every  grantor  who  is  named  in  the  deed  a  several  piece  of 
wax,  for  one  piece  of  wax  may  serve  for  all  the  grantors,  if  every 
one  put  his  seal  upon  the  same  piece  of  wax."  And  Brooke  {tit. 
Faits,  30.  and  17),  uses  the  same  language.  In  Lightfoot  and  But- 
ler's  case,  which  was  in  the  Exchequer,  29  Eliz.  (2  Leon,  21),  the 
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barons  were  equally  explicit,  a8  to  the  essence  of  a  seal,  though 
they  did  not  all  concur  upon  the  point,  as  stated  in  Perkins.  One 
of  them  said  that  twenty  men  may  seal  with  one  seal  upon  one 
piece  of  wax  only,  and  that  should  serve  for  them'  all,  if  they  all 
laid  their  hands  upon  the  seal ;  but  the  other  two  barons  held  that 
though  they  might  all  seal  a  deed  with  one  seal,  yet  it  must  be  wpon 
several  pieces  of  wax.  Indeed  this  point,  that  the  seal  was  aa 
impression  upon  wax,  seems  to  be  necessarily  assumed  and  taken 
for  granted  in  several  other  passages  which  might  be  cited  from 
Perkins  and  Brooke,  and  also  in  Mr.  Selden's  ]}fotes  to  Fortescue 
{De  Lund.  p.  72.) ;  and  the  nature  of  a  seal  is  no  more  a  matter  of 
doubt  in  the  old  English  law,  than  it  is  that  a  deed  must  be  written 
upon  paper  or  parchment,  and  not  upon  wood  or  stone.  Nor  has 
the  common  law  ever  been  altered  in  Westminster  Hall  upon  this 
subject ;  for  in  the  late  case  oiAdarrvo.  Keer  (1  Bos.  and  Puller,  360), 
it  was  made  a  question  whether  a  bond  executed  in  Jamaica,  with 
a  scrawl  of  the  pen,  according  to  the  custom  in  that  island,  should 
operate  as  such  in  England,  even  upon  the  strength  of  that  usage. 
The  civil  law  understood  the  distinction  and  solemnity  of  seals 
as  well  as  the  common  law  of  England.  Testaments  were  required 
not  only  to  be  subscribed,  but  to  be  sealed  by  the  witnesses.  Suh- 
scriptione  testium,  et  ex  edicto  proetoris,  signacida  testamentis 
imponerentur.  {Inst.  2.  10.  3.)  The  Romans  generally  used  a  ring, 
but  the  seal  was  valid  in  law,  if  made  with  one's  own  or  another's 
ring ;  and  according  to  Heineccius  {Elementa  juris  aivilis  secun- 
dum ord.  Inst.  497),  with  any  other  instrument,  which  would 
make  an  impression,  and  this,  he  says,  is  the  law  to  this  day 
throughout  Germany.  And  let  me  add,  that  we  have  the  highest 
and  purest  classical  authority  for  Lord  Coke's  definition  of  a  seal ; 
Quid  si  in  ejusmodi  cera  centum  sigilla  hoc  annulo  impressero. 
{Cicero.  Academ.  Quwst.  Lucul.  4.  26.) 
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COUET  OF  APPEALS. 

Yan  Alsttne  and  others  v.  Eewine,  Sheriff. 
(11  JVew-Tork  Rep.,  331.    Decided  1854.) 

In  an  affidavit  for  an  attachment  the  facts  stated  must  be  sufficient  to  make  a 
case  upon  which  the  officer  can  lawfully  exercise  his  judgment ;  and  if  the  facts 
legally  tend  to  support  the  allegations  in  the  affidavit  with  an  intent  of  fraud 
alleged,  such  an  affidavit  will  be  held  sufficient  to  confer  jurisdiction  upon  the 
officer  issuing  the  attachment. 

T.  Jenkins,  for  the  appellant. 

iT.  Hill,  Jr.,  for  the  respondent. 

Denio,  J.         *******  *  * 

*  «  *  ***** 

1.  It  is  argued  in  the  first  place,  that  the  application  was  not 
verified  by  the  affidavit  of  the  creditor,  as  required  by  the  fourth 
section  of  the  act.  (2  R.  S.  §  4.)  The  application  was  in  writing, 
and  contained  the  several  matters  required  to  be  shown  to  entitle 
the  creditor  to  the  remedy  sought ;  but  instead  of  the  ordinary 
jurat,  there  was  an  affidavit  at  length  indorsed  on  the  application, 
setting  forth  and  affirming  in  detail  each  of  the  matters  of  fact  set 
out  in  the  application,  which  were  repeated  in  the  affidavit.  This 
was  clearly  sufficient.  It  was  not  the  address  of  the  petition,  or 
its  prayer,  which  were  required  to  be  verified  ;  but  the  allegations 
of  fact  contained  in  it.  An  affidavit,  which  should  have  stated  by 
way  of  reference  that  the  several  matters  alleged  in  the  petition 
were  true,  would  have  been  clearly  unobjectionable,  and  such  is  the 
form  which  the  defendant's  counsel  considers  the  proper  one.  But 
the  mode  adopted  was  the  same  in  substance.  The  only  difference 
is  that  the  facts  were  repeated  in  language,  instead  of  being  simply 
referred-  to.  It  cannot  be  said  that  the  mode  adopted  does  not 
conform  to  the  statute  as  truly  as  the  other.  The  affidavit  was  a 
part  of  the  petition,  though  it  did  not  in  terms  refer  to  it.  {Roberts 
V.  The  Chenango  County  Mutual  Insurance  Company,  3  Hill, 
501.) 

2.  It  is  objected  that  the  application  is  in  the  disjunctive  ;  that 
the  debtor  had  departed  from  the  State  or  was  concealed  within  it, 
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with  intent  to  defraud  his  creditors ;  and  it  is  said  that  the  creditor 
should  have  stated  liis  case  under  one  or  the  other  aspect,  and  not 
in  the  alternative.  The  remedy  is  precisely  the  same  whether  the 
debtor  had  absconded  or  was  concealed,  no  difference  whatever  exist- 
ing in  the  proceedings  in  the  two  cases.  A  case  may  be  so  circum- 
stanced that,  although  it  may  be  conclusively  shown  that  the  debtor 
has  left  his  place  of  residence  in  order  to  defraud  his  creditors,  by 
depriving  them  of  their  remedies,  yet  it  nuay  be  impossible  even  to 
conjecture  whether  he  has  continued  his  flight  beyond  the  boundaries 
of  the  State,  or  has  resorted  to  some  place  of  concealment  in  it.  The 
affidavits  disclose  such  a  case  in  the  present  instance.  If  the  objec- 
tion is  well  founded  there  could  be  no  proceedings  under  this 
statute  in  a  case  thus  circumstanced.  The  debtor  would  have  only 
so  to  conduct  his  evasion  as  to  make  it  uncertain  which  course  he 
had  adopted,  and  he  would  avoid  this  remedy.  I  do  not  think  the 
statute  requires  such  a  construction.  The  case  referred  to  by  the 
defendant's  counsel  implies,  that  where  the  circumstances  are  such 
that  it  is  doubtful  in  what  particular  the  defendant's  conduct  has 
brought  him  within  a  statute,  the  creditor  has  only  to  state  all  the 
facts,  without  electing  which  aspect  he  will  adopt.  (The  People 
V.  The  Recorder  of  Albany,  6  Hill,  429.)  In  this  case,  the  facts 
were  laid  before  the  officer,  not,  it  is  true,  in  the  application,  which 
is  not  the  paper  which  should  contain  them,  but  in  the  affidavits 
of  the  witnesses,  where  they  are  required  to  be  stated.  The  pre- 
cise course  was  pursued  which  the  court  indicate  as  the  proper 
one  in  the  case  cited.  The  same  considerations  apply  to  the  other 
alternative — whether  the  debtor's  intent  was  a  general  one  to 
defraud  his  creditors,  or  whether  it  was  to  avoid  the  service  of  civil 
process.  These  remarks  also  answer  the  objection  in  this  respect 
which  was  made  to  the  affidavits  of  the  witnesses. 

3.  It  is  then  argued  that  the  affidavits  did  not  state  facts  suffi- 
cient to  make  a  case  upon  which  the  officer  could  lawfully  exercise 
his  judgment.  It  must  be  conceded  that  the  case  made  out  was 
not  a  strong  or  very  conclusive  one;  but  I  think  the  facts  legally 
tended  to  support  the  allegation  of  absconding  or  concealment, 
within  the  intent  alleged.  The  witnesses  concur  in  stating  that 
the  debtor  had  left  his  home  and  place  of  business  to  go  to  an 
adjoining  county,  for  an  alleged  purpose,  which  would  not  naturally 
have  required  a  journey  of  more  than  two  or  three  days.     He  had 
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been  absent  about  six  weeks,  and  nothing  had  been  heard  of  him. 
The  witnesses  who  were  his  clerk  and  his  brother,  had  each  made 
diligent  search  and  inquiry  for  him,  and  the  latter  had  gone  to  the 
county,  where  his  pretended  business  lay,  and  learned  that  he 
had  gone  west,  but  where  or  for  what  purpose  is  not  stated, 
and,  if  the  witnesses  are  honest,  could  not  be  ascertained.  This 
was  a  suspicious  course  of  conduct  for  a  merchant,  and  yet  it  might 
possibly  be  explained  in  an  innocent  sense.  The  weakest  point  in 
this  case  is  the  connection  of  this  conduct  with  the  alleged  motive — 
the  defrauding  of  his  creditors.  It  is  said  in  both  affidavits 
that  he  was  considerably  indebted  to  the  prosecuting  creditor 
and  others,  and  both  witnesses  add  their  belief  that  his  object 
in  going  off  related  to  his  creditors.  It  moreover  appears  that 
the  petitioning  creditor's  debt  was  pretty  large.  The  most 
probable  explanation  would,  therefore,  be  the  one  given  in  the 
affidavits,  and  yet  every  judge,  I  should  think,  would  have  wished 
to  examine  these  witnesses  a  little  further,  and  to  have  ascertained 
the  proportion  which  his  ready  means  bore  to  his  debts.  It  must  be 
kept  in  mind,  however,  that  the  law  has  committed  to  the  county 
judge,  and  not  to  us,  the  duty  of  determining  as  to  the  cogency  of 
the  proof.  The  criticisms  which  the  defendant's  counsel  asks  us  to 
indulge  in  would,  if  generally  applied  to  such  proceedings,  render 
them  extremely  hazardous,  not  only  to  the  parties  setting  them  on 
foot,  but  to  the  officers  concerned  in  their  execution  ;  for  when  we 
determine  that  a  sufficient  case  was  not  made  for  the  exercise  of 
the  judgment  of  the  officers,  we  must  consider  the  judge  and  all 
the  parties  trespassers  in  whatever  they  do.  A  liberal  indulgence 
must  be  extended  to  these  proceedings  even  upon  questions  of  juris- 
diction, if  we  would  not  render  them  a  snare  rather  than  a  bene- 
ficial remedy.  I  am  of  opinion  that  sufficient  has  been  stated  to 
confer  jurisdiction  upon  the  officer.  {Matter  of  Faulkner,  4  Hill, 
598;  Johnson  v.  Moss,  20  Wend.,  145  ;  Miller  v.  Brinckerhoff,  4 
Denio,  120.) 
********         **         ** 
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SUPEKIOR  COUET. 

Chaeles  Wells  v.  Geoege  A.  Henshaw. 
(3  Bosiv.,  625.    Decided  1858.) 

The  Revised  Statutes  give  a  defendant  a  right  to  set  ofi  any  judgment  which  he 
may  have  recovered  against  the  plaintiff,  which  is  in  force  and  unpaid ;  and 
the  Code  has  not  repealed  the  provision. 

Although  the  Code  prohibits  the  bringing  of  an  action  upon  a  judgment  between 
the  same  parties,  in  certain  cases,  without  leave  of  the  Court,  this  does  not  pre- 
vent the  judgment  from  being  pleaded  as  a  set-off  or  counter-claim. 

jE  Seymour,  for  the  plaintiff. 
William  Stanley,  for  the  defendant. 

Bosworth,  Oh.  J.  The  demurrer  to  the  third  defence  or  counter- 
claim is  not  well  taken.  This  action  is  upon  contract  to  recover 
the  price  of  personal  property  sold.  In  such  an  action  the  Revised 
Statutes  give  tlie  defendant  a  right  to  set-off  any  judgment  which 
he  may  have  recovered  against  the  plaintiff,  which  is  in  force  and 
unpaid.     (2  R.  8.,  354,  See.  32,  Sub.  1.) 

Section  71  of  the  Code  has  not  repealed  this  provision  of  the 
Kevised  Statutes.  It  was  doubtless  the  object  of  Section  71  to 
prevent  a  party,  who  had  recovered  judgment,  from  bringing  an 
action  upon  it  for  the  mere  purpose  of  increasing  its  amount  by 
adding  to  it  the  costs  of  a  suit  upon  it.  {Taftsv.  Braisted,  4  Duer, 
607.)  The  whole  prohibition  is,  that  "  no  action,"  shall  be  brought 
upon  it,  "  between  the  same  parties,"  without  leave,  &c. 

"When  the  Code  declares,  that  a  "  defendant  may  set  forth  by 
answer  as  many  defences  and  counter-claims  as  he  may  have,"  &c., 
it  undoubtedly  meant  to  provide,  that  anything,  which  by  pre- 
existing law  is  a  defence  (and  not  declared  by  the  Code  to  be  no 
longer  a  defense),  might  be  set  up  as  a  defence.     (§  150,  sub.  2.) 

Considered  as  a  counter-claim,  it  answers  the  definition  of  that 
term,  as  given  by  the  Code.  It  is  a  cause  of  action  in  favor  of  the 
defendant  against  the  plaintiff,  which  existed  at  the  commence- 
ment of  this  suit. 

All  that  can  be  said  of  it,  by  the  plaintiff  is,  that  the  defendant 
could  not  bring  "  an  action  "  upon  it,  without  leave  of  the  Court. 
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But  no  law  has  declared  that  it  may  not  be  pl'eaded  as  a  set-off  or 
counter-claim.  The  Revised  Statutes  provide  that  it  may  be 
pleaded  as  a  set-off.  If  the  code  may  be  regarded  as  having 
named  the  claim,  a  counter-claim,  when  set  up  as  a  defence,  then 
it  allows  the  judgment  to  be  set  up  as  such.  I  think  it  clear,  that 
the  demurrer  to  this  part  of  the  answer,  is  not  well  taken.  But 
the  plaintiff  will  be  allowed  to  withdraw  his  demurrer,  and  to 
reply  on  terms. 

Ordered  accordingly. 


SUPREME   COURT. 

Haedenbeook   Case. 

(  8  Ahb.,  416.    Decided  1859. ) 

Habeas  Corpus  to  inquire  into  the  detention  of  W.  A.  Harden- 
brook,  held  in  custody  by  the  Sheriff  of  the  city  and  county  of 
New  York. 

H.  A.   Cram,  for  the  petitioner. 

A.  a.  Dyett,  opposed. 

Sutherland,  J.  The  appearance  of  Wm.  A.  Hardenbrook  before 
the  referee,  on  the  21st  of  January,  1859,  as  a  witness  in  the 
action  of  Orr  v.  Hardenhrooh,  was  entirely  voluntary. 

He  had  been  duly  supcenaed  to  attend  as  a  witness  in  that  action, 
on  the  16th  of  December,  1858.  He  appeared  on  the  16th  of 
December,  1858,  and  his  examination  was  commenced  on  that 
day,  but  not  closed ;  the  case  was  adjourned  to  the  21st  of  Decem- 
ber, 1858,  when  his  examination  was  continued,  and  he  was  dis- 
missed from  the  stand  as  the  referee  certifies. 

The  case  was  then  adjourned  to  the  5th  of  January,  1859,  on 
which  day,  the  referee  not  appearing,  the  21st  of  January,  1859, 
was  appointed  by  the  referee,  as  agreed  upon  by  the  parties,  for 
the   next   meeting.      On'  the   21st   of  January,    1859,   Wm.    A. 
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Hardenbrook  appeared,  at  the  request  of  Mr.  Cram,  the  counsel 
for  the  defendent,  and  was  further  examined.  He  was  arrested 
at  the  office  of  Mr.  Cram,  about  an  hour  previous  to  his  appearance 
before  the  referee  on  the  21st  of  January. 

Without  examining  or  expressing  an  opinion  upon  any  other 
point  raised  on  the  argument  of  this  matter,  I  am  of  the  opinion 
that  Wm.  A.  Hardenbrook  could  not  claim  the  exemption  from 
arrest  given,  by  2d  Revised  Statutes,  §  51,  to  a  witness,  duly  and 
in  good  faith  supcsnaed. 

This  exemption  from  arrest  is  the  mere  personal  privilege  of 
the  witness,  which  he  can  waive.     (15  Barb.  28. ) 

I  think  the  statute  only  extends  to  the  witness  the  exemption 
when  he  is  attending  under  the  compulsion  of  a  subpoena;  and  as 
in  this  case  Mr.  Hardenbrook's  attendance  as  a  witness  before  the 
referee,  on  the  21st  of  January,  was  entirely  voluntary,  he  could 
not  claim  the  exoneration  from  arrest  given  by  the  statute.  His 
attendance  on  the  21st  of  January  could  not  have  been  enforced 
by  attachment. 

Even  before  the  Revised  Statutes,  it  would  appear  that  the 
exemption  of  voluntary  witnesses  from  arrest  was  confined  to 
voluntary  foreign  witnesses.  {Norris  v.  £each,  2  John.,  294; 
Sanford  v.  Chase,  3  Gow.,  381 ;  Hopkins  v.  Cdburn,  1  Wend., 
292.) 

In  Massachusetts  it  has  been  held  that  it  is  only  when  the  wit- 
ness is  compelled  by  due  process  of  law  to  attend,  that  he  is  entitled 
to  protection  from  arrest.  {Ex  parte  Daniel  McNeil,  6  Mass., 
264.) 

The  prisoner  must  be  remanded  to  the  custody  of  the  sheriff  of 
the  city  and  county  of  New  York. 
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SUPEKIOK  COUET. 

PiEEOE  V.  Smith. 
(2  AUoti,  411.    Decided  1856.) 
S.  D.  Van  SckaicJc,  for  the  motion. 
C  L.  Monell,  opposed. 

"Whiting,  J. — This  is  a  motion  to  set  aside  judgment  for  irregu- 
larity. The  summons  for  the  commencement  of  the  suit  was  served 
on  the  defendant,  a  resident  and  elector  of  Stephentown,  Kensselaer 
county,  on  the  day  of  the  last  general  election.  Such  service  is 
forbidden  by  the  Statute.     {Laws  of  1842, 109,  ch.  130.)" 

It  is  said,  however,  that  the  irregularity  was  waived  by  the  ser- 
vice of  notice  of  appearance.  That  was  served  after  judgment, 
and  with  the  papers  on  which  this  motion  was  made.  Such  an 
appearance  does  not  waive  the  irregularity,  and  must  be  treated  as 
a  notice  only  for  the  purpose  of  this  motion. 

Motion  granted,  with  ten  dollars  costs. 


SUPllEME  COURT. 

HoMAN    AND   OTHEES,  V.  BeINCKEEHOFF. 

(1  JDenio,  184.     Decided  1845.) 

The  provision  requiring  a  bond  to  be  executed  as  one  of  the  conditions  to  the 
Issuing  of  an  attachment  {Laws  of  1831,  p.  404,  §  35),  is  not  satisfied  by  the 
execution  of  a  covenant  to  pay  $100,  or  to  pay  all  damages  and  costs,  &c.;  and 
where  only  such  a  covenant  is  executed,  the  justice  does  not  acquii-e  any  juris- 
diction to  issue  an  attachment. 

Where  a  constable  upon  an  attachment  which  was  void,  for  the  reason  that  no 
sufficient  bond  had  been  given,  seized  property  which  was  claimed  by  a  stranger, 
who  procured  the  same  to  be  given  upon  executing  the  bond  required  in  such 
case  by  2  R.  8.  231,  |  33;  Tield,  that  the  plaintiff  being  a  trespasser  in  taking 
the  property,  could  not  maintain  an  action  on  such  bond. 

Eeeoe  to  the  Dutchess  common  pleas.    Brinckerhoff  sued  Homan 
&  Homan,  before  a  justice,  and  declared  in  debt  on  bond  in  the 
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penal  sum  of  $36,14.  After  reciting  that  certain  property  had 
been  seized  on  attachment  issued  by  a  jubtice  in  favor  of  Brincket- 
hoff  against  one  Davis,  which  property  was  claimed  by  the  defend- 
ant, William  Homan,  the  condition  of  the  bond  was,  that,  in  a 
suit  to  be  brought  on  the  bond  within  three  months,  the  claimant 
would  establish  that  he  was  the  owner  of  the  property  at  the  time 
of  the  seizure  ;  and  in  case  he  failed  to  do  so  that  he  would  pay 
the  value  of  the  goods  with  interest.  (2  B.  S.  231,  §33.)  The 
defendants  pleaded  the  general  issue,  and  other  pleas  not  important 
to  notice.  The  justice  gave  judgment  for  the  plaintiff,  and  the 
defendants  appealed.  On  the  trial  in  the  common  pleas  it  appeared, 
that  the  attachment  issued  on  the  ground  that  Davis  was  about  to 
remove  or  dispose  of  his  property,  with  intent  to  defraud  his  cred- 
itors ;  and  on  issuing  the  attachment  the  justice  took  from  the 
plaintiff  Brinckerhoff  and  a  surety,  a  writing,  under  seal,  as  follows: 
"We  jointly  and  severally  promise  to  pay  to  I.  Davis  the  sum  of 
one  hundred  dollars,  or  pay  to  him  all  damages  and  costs  he  may 
sustain  by  reason  of  the  issuing  of  an  attachment  this  day  applied 
for  by  B.  H.  B.,  if  he  fail  to  recover  judgment  thereon ;  and  if 
judgment  be  recovered,  the  plaintiff  will  pay  the  defendant  all 
moneys  which  shall  be  received  by  him  from  any  property  levied 
on  by  the  said  attachment  over  and  above  the  amount  of  such 
judgment,  and  interests  and  costs  thereon."  On  the  return  day  of 
the  attachment  the  parties  appeared,  and  Davis,  by  William  Homan 
as  his  attorney,  pleaded  the  general  issue  to  the  plaintiff's  declara- 
tion. The  justice  gave  judgment  for  the  plaintiff  in  that  suit. 
Afterward,  and  before  execution  was  issued,  Homan  with  his 
surety  gave  the  bond  on  which  this  suit  was  brought.  The  defend- 
ants insisted  that  the  justice  did  not  acquire  jurisdiction  to  issue 
the  attachment ;  and  consequently  that  the  plaintiff  could  not 
recover.  The  court  overruled  the  objection,  and  decided  that  the 
plaintiff  was  entitled  to  recover.  Yerdict  and  judgment  accord- 
ingly.    The  defendants  now  bring  error. 

0.  T.  Coffin,  for  the  plaintiffs  in  error. 

J.  L.  De  Lung,  for  tlie  defendent  in  error. 

By  the  Court,  Beonson,  Ch.  J.     The  statute  under  which  the 
plaintiff  proceeded  against  Davis  provides,  that  before  any  attach- 
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ment  shall  issue,  there  shall  be  a  bond  in  the  penalty  of  at  least 
one  hundred  dollars,  with  a  certain  specified  condition.  (  Stat,  of 
1831,^.  40i,  §35.)  The  instrument  which  the  justice  took  is 
not  a  bond.  It  is  a  covenant  to  pay  one  hundred  dollars,  or  do 
something  else,  in  a  certain  event.  {Rochfeller  v.  Hoysradt, 
2  Hill,  616.)  1  do  not  see  how  we  can  depart  from  the  statute,  and 
say  that  a  covenant  will  answer  the  purpose.  As  there  was  no 
bond  the  justice  did  not  acquire  jurisdiction  to  issue  the  attacli- 
ment,  and  the  plaintiff  was  a  trespasser  in  taking  the  property. 
He  cannot  maintain  an  action  on  the  bond  which  was  given  to 
obtain  the  liberation  of  the  property  thus  illegally  taken. 

It  is  said,  and  well  said,  that  the  justice  obtained  jurisdiction 
in  the  attachment  suit  when  the  defendent  Davis  appeared  and 
pleaded  to  the  declaration.  The  judgment  rendered  in  that  suit 
was  therefore  valid.  But  that  will  not  aid  the  plaintiff.  He  did 
not  hold  the  property  under  the  judgment.  No  execution  had 
been  issued  at  the  time  the  bond  in  suit  was  executed.  If  Homan 
had  waited  until  execution  had  been  issued,  his  claim  would  have 
come  too  late  for  this  remedy.  {2  B.  S.  231,  §  33. )  Although 
the  plaintiff  had  got  a  valid  judgment,  he  had  no  other  hold  upon 
the  property  than  such  as  the  attachment  gave  him ;  and  that  as 
we  have  seen,  was  entirely  void  for  want  of  jurisdiction  to  issue 
it.     There  must  be  a  venire  de  novo. 

Judgment  reversed. 


SUPREME  COUET. 

Genin  and  Lookwood  v.  Ray  Tompkins. 

Camman  and  Whitehouse  v.  The  Same. 

Gilbert  and  Johnson  v.  The  Same. 

(12  Barb.,  265.    Decided  1851.) 


Where  a  motion  to  discharge  an  attachment  is  founded  upon  affidavits  on  the  part 
of  the  defendant,  the  plaintiff  is  at  liberty  to  sustain  his  attachment  by  affida- 
vits, in  addition  to  those  upon  which  it  was  granted ;  and  if  there  was  any 
insufficiency  in  the  original  affidavits,  which  is  supplied  by  additional  affidavits,, 
the  defect  can  not  impair  the  attachment. 
40 
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And  if  upon  such  additional  affidavits  such  facts  appear  as  authorize  the  court  to 
infer  that  the  defendant  concealed  himself  within  this  State  to  avoid  the  ser- 
vice of  a  summons,  the  motion  to  set  aside  the  attachment  will  be  denied. 

A  warrant  of  attachment,  under  the  Code  (§  338),  is  simply  the  writen  order  of 
the  judge,  issued  upon,  and  as  a  judicial  determination  from,  the  facts  presented 
to  him,  that  the  case  is  one  in  which  an  attachment  should  be  granted.  It  is 
one  of  the  provisional  remedies  which  the  court  is  authorized  to  extend  to  suit- 
ors, and  that  in  the  simplest  manner,  and  upon  application  to  a  judge  at  cham- 
bers. A  formal  teste,  signature  of  the  clerk,  and  seal,  are  not  requisite.  The 
signature  of  the  attorney  of  the  plaintiff  to  the  warrant,  should,  however,  be 
required. 

Wightman,  Clarlc,  Bosworth,  Tucker,  O'Con&r  and  Noyea, 
for  tlie  plaintiflFs. 

Hoffmam,,  Sandford,  Van  Buren  and  Fowler,  for  the  defendant. 

By  the  Court,  King,  J.  In  these  three  cases,  an  appeal  has  been 
taken  from  an  order,  at  special  term,  allowing  amendments  to  be 
made  in  each  case,  to  the  attachments  issued  therein,  and  upon  such 
amendments  being  made,  denying  the  motion  of  the  defendant, 
to  set  aside  such  attachments.  ***** 
******** 

The  next  objection  is,  that  the  circumstances  of  the  case,  as  dis- 
closed upon  the  affidavits,  do  not  warrant  the  conclusion  that  the 
defendant  had  departed  from  the  State  with  intent  to  defraud  his 
creditors,  or  to  avoid  the  service  of  a  summons,  or  kept  himself 
concealed  therein,  with  like  intent. 

It  having  been  held  in  this  court  that,  upon  a  motion  to  dis- 
charge an  attachment,  founded  upon  affidavits  on  the  part  of  the 
defendant,  the  plaintiff  was  at  liberty  to  sustain  his  attachment, 
by  affidavits  in  addition  to  those  upon  which  it  was  granted,  if 
there  was  any  insufficiency  in  the  original  affidavits,  which  is  now 
supplied,  the  defect  cannot  now  impair  the  attachment.  All  the 
affidavits  in  the  several  cases  must  therefore  be  considered.  The 
attachments  in  these  various  cases  differ  in  the  recital  of  the  occa- 
sion for  which  they  were  issued.  Thus,  in  the  case  of  Genin  and 
LooTcwood,  the  recital  is,  "  that  the  said  Ray  Tompkins  has  departed 
from  the  State  of  New  York  with  intent  to  defraud  his  creditors, 
or  to  avoid  the  service  of  civil  process,  or  keeps  himself  concealed 
therein  with  the  like  intent."     In  the  case  of  Cammana/nd  White- 
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house,  the  recital  is,  "  that  the  said  Kay  Tompkins  keeps  himself 
concealed  in  the  State  of  New  York,  with  the  intent  to  defraud 
his  creditors."  In  the  case  of  Gilbert  and  Johnson,  the  recital  is, 
"  that  the  said  defendant  has  absconded  from  the  State  for  the  pur- 
pose and  with  the  intent  of  avoiding  the  service  of  a  summons, 
and  to  defraud  the  plaintiffs  and  his  other  creditors." 

The  circumstances  under  which  the  defendant  was  thus  charged, 
as  an  absconding  or  concealed  debtor,  are  briefly  these :  He  was 
a  stockholder,  his  place  of  business  being  in  Wall  street,  his  resi- 
dence in  Twenty-ninth  street.  In  the  early  part  of  the  29th  of 
January,  he  was  engaged  in  receiving  transfers  of  stock,  on  con- 
tracts maturing  that  day,  to  a  large  amount ;  in  transferring  stock 
to  meet  his  contracts  for  delivery,  maturing  on  that  day ;  and 
receiving  upon  such  transfers,  considerable  sums  of  money.  The 
transfers  made  to  him  were,  upon  previous  agreement,  to  pay  cash 
on  delivery,  or  statements  at  the  time  of  transfer,  that  he  would 
so  pay  the  cash  ;  when  his  certified  checks  were  sent  for,  he  post- 
poned delivering  them,  saying  they  were  not  yet  certified  ;  the 
aggregate  ot  his  transactions  on  that  day,  was  a  large  amount ; 
about  two  o'clock,  or  shortly  before,  according  to  his  own  ac- 
count, he  suddenly  became  aware  that  he  must  fail :  he  thereupon, 
at  two  o'clock,  left  his  office  and  Wall  street ;  an  earlier  hour 
than  it  was  usual  for  him  so  to  do.  Communicating  to  no  one, 
except  to  Solomon  Kipp,  where  he  was  going,  he  went  first  to  the 
bank  in  which  he  kept  his  account,  drew  from  it  all  his  funds 
there — in  fact  somewhat  overdrawing  his  account — and  then  pro- 
ceeded to  a  tavern  in  Hudson  street.  On  leaving  Wall  street  he 
requested  Mr.  Kipp  to  inform  Mr.  Fowler,  his  counsel,  where  he 
was  to  be  found.  He  remained  in  this  tavern  from  the  time  he 
reached  it  until  very  nearly,  if  not  quite  midnight ;  his  where- 
abouts known  only  to  Charles  Kipp,  the  keeper  of  tlie  house, 
Solomon  Kipp,  a  friend  of  the  defendants,  and  to  his  counsel,  Mr. 
Fowler,  and  Mr.  Van  Buren.  While  there  he  divided  the 
property  which  he  had  with  him  in  cash,  into  various  parcels, 
and  gave  them  to  Solomon  Kipp,  to  be  delivered  to  various 
parties  to  whom  he  was  indebted ;  and  this  having  been  done,  he 
made  a  general  assignment  of  all  the  residue  of  his  property  to 
Mr.  Fowler  for  the  benefit  of  his  creditors.  Whilst  he  remained 
there,  Mr.  Solomon  Kipp,  leaving  him,  went  accompanied  by  his 
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wife,  to  take  tea  at  the  defendant's  house,  with  the  latter's  family ; 
found  there  an  officer  who,  under  one  of  the  attachments  herein, 
had  taken  possession  of  the  personal  property  in  the  house,  and 
who  had  with  him  a  summons  to  serve  on  the  defendant.  To  the 
officer's  inquiry,  where  the  defendant  was,  Mr.  Kipp  answered  that 
he  did  not  know.  Kipp  afterward  returned  to  the  tavern  in 
Hudson  street,  where  the  defendant  still  was,  and  late  at  night 
accompanied  the  defendant,  fi-rst  to  the  house  of  Mr.  Okill,  a 
friend  and  neighbor  of  the  defendant,  whom  they  awoke  from  his 
sleep,  and  thence  proceeded  to  the  defendant's  house,  where  the 
defendant  found  the  officer  in  charge  in  bed,  woke  him  and 
received  from  him  the  summons  which  he  had  to  serve. 

It  is  evident  that  there  was  no  departure  from  the  State,  for  any 
purpose,  or  with  any  intent.  It  remains  to  be  considered  whether 
there  was  any  concealment  within  the  State,  with  intent  to  defraud 
his  creditors,  or  to  avoid  the  service  of  a  summons.  It  is  con- 
tended that  no  sufficient  concealment  existed  to  warrant  the  attach- 
ment ;  that  the  distibution  of  his  property  among  his  creditors  was 
a  lawful  act,  and  one  from  which  an  intent  to  defraud  creditors 
could  not  be  inferred ;  that  the  services  of  a  summons  would  not 
have  interfered  with  any  conceivable  object  of  his  alleged  conceal- 
ment ;  whilst  an  attachment  might  have  so  interfered ;  that  an 
intent  to  avoid  that  which  was  harmless,  could  not  be  inferred, 
when  the  result  would  be  to  place  in  his  creditors'  hands  a  remedy 
more  extensive  than  that  which  he  is  considered  as  avoiding ;  and 
further  that  his  temporary  absence  was  natural,  and  sufficiently 
explained  by  his  desire  upon  the  sudden  change  of  his  affairs,  to 
consult  his  counsel,  make  a  lawful  distribution  of  his  property, 
and  avoid  the  distress  of  his  family,  occasioned  by  the  first  news 
of  his  misfortunes. 

But  whatever  other  objects  the  defendant  may  have  had,  and 
although  the  result  may  prove  that  by  avoiding  that  which  was 
harmless  he  has  afforded  to  his  creditors  the  opportunity  of  avail- 
ing themselves  of  a  remedy  which  they  could  not  otherwise  liave 
had,  it  is  difficult  to  avoid  the  conclusion,  from  the  circumstances 
of  this  case,  that  the  defendant  concealed  himself  temporarily; 
and  that  part  of  the  intent  of  such  concealment  was  to  avoid  the 
service  of  a  summons.  He  was  liable  to  various  actions,  for  debts 
contracted     under     circumstances     strongly     suspicious,     unless 
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explained ;  without  explanation  to  any  one,  or  informing  anybody, 
except  a  personal  friend,  where  he  was  going,  he  left  his  place  of 
business,  at  an  unusual  hour,  went  to  an  unusual  place,  and  remained 
there  for  an  unusual  time ;  his  place  of  temporary  resort  was  com- 
municated only  to  Solomon  Kipp,  and  to  his  two  counsel.  Charles 
Kipp  as  keeper  of  the  house  was  almost  necessarily  acquainted 
with  his  presence  there.  None  of  his  family,  or  acquaintance, 
would,  from  anything  that  appears,  have  thought  of  looking  for 
him  in  the  place  to  which  he  resorted ;  whilst  the  defendant  was 
still  there,  Solomon  Kipp  went,  accompanied  by  his  wife,  to  the 
defendant's  house  to  take  tea ;  found  there  an  officer  with  a  sum- 
mons against  the  defendant,  and  told  such  officer  that  he  did  not 
know  where  the  defendant  was  to  be  found ;  yet,  after  tea,  had  no 
difficulty  in  finding  the  defendant  in  the  same  place  where  he  had 
left  him,  and  remained  with  him  until  quite  late  at  night;  when  he 
accompanied  the  defendant  to  his  residence.  It  is  difficult  upon  all 
these  circumstances,  to  arrive  at  any  other  conclusion  than  that  the 
concealment  of  the  defendant  was,  in  part,  at  least  intended  to 
avoid  the  service  of  a  summons. 

It  is  true,  that  it  might  happen  to  almost  any  man,  to  be  absent  as 
long  as  the  defendant  was,  without  those  connected  with  him  being 
aware  of  the  place  in  which  he  was  to  be  found ;  but  each  case 
must  depend  upon  its  own  circumstances  ;  and  in  this  instance  the 
circumstances  seem  to  have  been  sufficient,  in  the  first  place,  to 
warrant  the  issuing  of  the  attachment,  on  the  ground  that  the 
defendant  had  departed  from  the  State,  or  kept  himself  concealed 
therein,  with  intent  to  avoid  the  service  of  a  summons ;  and 
upon  fuller  inquiry,  to  sustain  the  attachment,  on  the  ground  that 
the  defendant  concealed  himself  within  the  State,  with  intent  to 
avoid  the  service  of  a  summons. 

Another  question  remains  to  be  considered,  as  to  the  form  of 
the  attachment.  It  was  contended,  at  the  special  term,  that  the 
warrant  of  attachment  mentioned  in  the  Code,  was  process  of  the 
court;  and  as  such,  should  be  tested  in  the  name  of  a  justice  of 
the  court,  sealed  with  its  seal,  signed  by  a  clerk  of  the  court,  and 
subscribed  by  the  attorney  issuing  it,  and  be  allowed  by  a  justice 
of  the  court,  and  should  also  have  a  return  day. 

The  justice  before  whom  the  motion  came  on  to  be  argued  at 
the  special  term,  sustained  the  objection,  except  as  to  the  return 


630  GENIN   V.   TOMPKINS. 

day ;  but  allowed  the  several  warrants  of  attachment  to  be 
amended,  by  adding  the  proper  test ;  the  seal  of  the  court,  the 
signature  of  the  attorney,  and  the  word  "  allowed "  before  the 
signature  of  the  judge  signing  the  warrant. 

It  is  now  contended  that  the  warrant  of  attachment  is  process 
for  the  commencement  of  an  action,  and  as  such,  not  amendable; 
and  consequently  that  the  judge  erred  in  allowing  any  amend- 
ments to  be  made. 

Upon  the  argument  the  case  of  Morgan  v.  Avery  ( 2  Code  Hep. 
91),  was  referred  to,  as  establishing  the  doctrine  that  a  warrant  of 
attachment  was  process  of  the  court,  issuing  by  its  special  order ; 
but  it  was  stated  from  the  bench,  by  one  of  the  justices  who  sat  in 
general  term,  when  that  case  was  heard  on  appeal,  that  no  such 
point  was  raised  or  decided  by  the  general  term  in  that  case ;  and 
undoubtedly  the  general  practice,  both  of  the  judges  and  of  the 
bar,  since  the  introduction  of  the  Code,  has  been  at  variance  with 
a  construction,  requiring  warrants  of  attachment  to  be  under  the 
seal  of  the  court,  formally  tested,  signed  by  the  clerk,  and  allowed 
by  the  justice.  They  have  been  in  the  form  of  a  simple  warrant, 
under  the  hand  of  the  judge  issuing  the  same. 

The  term  used  in  the  Code  is,  warrant  of  attachment:  a  war- 
rant of  attachment  must  be  obtained  from  a  judge  of  the  court  in 
which  the  action  is  brought,  or  a  county  judge.  {Code,  §  228.) 
"Warrant  is  a  term,  well  known  to  the  law ;  originally  derived 
from  the  criminal  law,  it  has  been  applied  in  many  civil  proceed- 
ings ;  for  instance,  in  justices'  courts,  and  in  the  attachment  pro- 
ceedings existing  before  the  Code  took  effect.  It  was  originally 
under  the  hand  and  seal  of  the  magistrate,  by  whom  it  was  issued; 
thougli  sufficient,  even  at  common  law,  without  a  seal.  In  crim- 
inal warrants,  and  in  cases  of  justices'  warrants,  seals  are  now  dis- 
pensed with  by  statute,  and  may  well  be  dispensed  with  in  attach- 
ment warrants ;  the  seal  usually  affixed  —  a  mere  wafer  —  adding 
nothing  to  the  authenticity  of  the  magistrate's  signature,  and  the 
warrant,  even  at  common  law,  being  sufficient  without  a  seal.  (See 
4  Burns  Justice,  tit.  Warrant,  4,  p.  266  ;  1  Chit.  crim.  Law,  38, 
^th  Am.  ed.  BeeTcman  v.  Traver,  20  Wend.,  67),  though  it 
decides  that  the  term  warrant  imports  a  seal,  does  not  decide  that 
a  warrant  without  a  seal  is  insufficient;  and  this  case  is  cited  in 
support  of  the  dictum  in  Smith  v.  Randall  (3  Hill,  495). 
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The  warrants  of  attachment,  in  this  case,  are  in  the  usual  form 
of  all  such  warrants  issued  since  the  Code,  and  are  framed  accord- 
ing to  the  usual  form  of  warrants,  changing  the  recitals  and  com- 
mand to  suit  the  different  purpose  for  which  these  issue.  They 
are  in  the  name  of  the  people  ;  directed  to  the  sheriff ;  recite  an 
application  on  oath,  from  which  the  facts  appear,  which  under  the 
statute  authorize  the  warrant ;  they  command  the  sheriff  to  attach 
the  property,  etc.,  and  to  proceed  thereon  according  to  law ;  the 
amount  to  be  attached  is  limited  under  the  practice  adopted  in  this 
district  before  the  late  amendment  to  the  Code  requiring  such  limi- 
tation ;  and  the  warrant  is  dated  at  the  place  were  issued,  and 
signed  by  the  judge  issuing  the  same. 

Nothing  is  said  in  the  statute  which  indicates  the  necessity  of  a 
seal  of  the  court,  or  of  a  clerk's  signature.  It  is  simply  the  writ- 
ten order  of  the  judge  issued  upon,  and  as  a  judicial  determination 
from,  the  facts  presented  to  him,  that  the  case  is  one  in  which  an 
attachment  should  be  granted.  It  is  one  of  the  provisional  rem- 
edies which  the  court  is  authorized  to  extend  to  suitors,  and  that 
in  the  simplest  manner,  and  upon  application  to  a  judge  at  cham- 
bers ;  and  under  sections  174  and  176  amendable,  if  amendment 
be  needed,  to  conform  to  the  provisions  of  the  Code. 

It  seems  to  me  that  the  intention  of  the  legislature  is  so  clearly 
indicated,  that  the  warrant  of  the  judge  alone  should  be  sufficient, 
as  not  to  authorize  the  court  to  aifix  other  requisitions  of  formal 
teste,  signature  of  clerk  and  seal.  The  signature  of  the  attorney 
to  the  warrant  should,  however,  be  required  from  motives  of  con- 
venience which  must  be  obvious  to  all. 

So  far  as  the  return  day  is  concerned,  none  is  usually  contained 
in  warrants ;  in  criminal  cases,  the  command  is  to  bring  the  party 
forthwith  before  the  magistrate,  to  be  dealt  with  according  to  law  ; 
but  the  statute  would  require  this  upon  arrest,  even  if  omitted  in 
the  warrant.  In  these  warrants  of  attachment  the  command  is 
to  seize  the  property  and  proceed  thereon  according  to  law  ;  and 
the  law  has  pointed  out  what,  upon  seizure,  is  the  officer's  duty. 
{Code,  §  232.) 

It  seems  to  me,  therefore,  that  the  amendments  authorized  to  be 
made  to  the  warrants  of  attachment  were  unnecessary,  and  that  in 
their  original  condition  the  warrants  were,  as  to   form,   sufficient, 
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although  the   attorney's  signature  should,   properly,   have  been 
aflSxed. 

The  conclusion  is,  that  the  order  made  at  special  term,  in   each 
of  the  above  cases,  should  be  affirmed,  with  costs. 


SUPEEIOR  COUET. 


Wm.  B.  Fairbanks  and  others  v.  Smith  Bloomfield  and 

ANOTHER. 

(5  Duer,  434.     Decided  1856.) 

Where  an  officer  seizes  property  by  virtue  of  an  attachment,  he  holds  possession 
of  it  subject  to  the  order  of  the  attachment  plaintiff  the  same  as  if  such  pro- 
perty had  been  seized  under  an  execution  ^  and  where  such  plaintiff  refused  to 
deliver  on  demand  property  wrongfully  seized,  it  was  held  that  he  was  guilty 
of  a  conversion. 

R.  8.  Emmet,  for  the  plaintiffs. 

C.  Jones,  for  the  defendants. 

By  the  Court,  Duer,  J. 

******** 

Overruling,  as  we  must  do,  all  the  objections  which  have  been 
raised,  in  the  present  case,  to  the  validity  of  the  mortgage,  it  fol- 
lows, that  the  plaintiffs,  on  the  23d  of  August,  became,  at  law,  the 
absolute  owners  of  the  vessel,  as  there  was  then  a  default  in  the 
payment  of  their  debt,  and  the  temporary  right  of  possession  in 
the  mortgages  was  then  determined.  The  plaintiffs,  therefore, 
from  that  day,  were  entitled,  as  owners,  to  demand  and  recover 
the  vessel,  or  its  value,  from  any  and  every  person  by  whom  the  pos- 
session, no  matter  under  what  pretext  or  title,  might  then  be  held. 
If  the  vessel,  therefore,  was,  on  that  day,  and  subsequently,  in  the 
possession,  or  under  the  control  of  the  defendants,  and  they  refused, 
upon  a  proper  demand,  to  surrender  her  to  the  plaintiffs,  they 
must  be  liable  in  the  present  action. 

The  defendants  on  the  preceding  26th  of  July,  had  caused  the 
vessel  to  be  seized,  under  an  attachment  against  the  property  of 
McLellan,  the  former  owner,  and  the  complaint  avers,  and  the 
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answer,  by  not  denying  the  allegation,  admits,  that  the  seizure  was 
made  by  their  express  direction.  The  attachment,  it  appears,  from 
its  terms,  was  not  issued  for  the  general  benefit  of  the  creditors  of 
McLellan,  but  was  a  process,  in  the  commencement  of  a  suit,  insti- 
tuted by  the  defendants,  in  their  own  names,  and  for  their  own 
exclusive  benefit.  It  was,  therefore,  a  proceeding,  subject,  like  all 
other  proceedings  in  the  action,  to  their  personal  control,  to  be 
prosecuted  and  enforced,  or  revoked  and  abandoned,  at  their 
pleasure. 

The  regularity  of  the  attachment,  and  the  jurisdiction  of  the 
court  by  which  it  was  issued,  are  not  denied,  and  as  the  temporary 
interest  of  McLellan  in  the  vessel  had  not  then  ceased,  it  is  not 
denied  that  the  original  seizure  was  justifiable  and  lawful.  Such 
an  interest,  it  has  been  decided,  in  our  own  courts,  is  a  proper  sub- 
ject of  levy,  under  an  execution,  and  therefore  under  an  attachment ; 
and  it  was  conceded  by  the  counsel  for  the  plaintiffs,  and  we  shall, 
therefore,  concede,  that  such  is  also  the  law  in  Connecticut.  But, 
on  the  23d  of  August,  the  interest  of  McLellan  in  the  vessel  wliolly 
ceased,  and  we  can  perceive  no  reasons  for  doubting  that,  from  that 
time,  the  detention  of  the  vessel,  under  the  attachment,  contrary 
to  the  will  of  the  plaintiffs,  the  true  and  only  owners,  was  just  as 
unlawful,  as  the  original  seizure  would  have  been  if  they  had  pos- 
sessed, at  that  time,  the  same  exclusive  title.  Hence,  if  this  deten- 
tion may  be  justly  attributed  to  the  acts  or  authority  of  the  defend- 
ants, it  is  a  necessary  conclusion  that  they  were  guilty  of  the  con- 
version with  which  they  are  charged.  As  the  answer  admits  that 
the  delivery  of  the  vessel  was  demanded  from  the  defendants,  on 
behalf  of  the  plaintiffs,  after  the  23d  of  August  and  before  the 
commencement  of  this  action,  and  as  the  fact  was  very  clearly 
proved  upon  the  trial,  it  is  evident  that  the  subsequent  detention 
of  the  vessel  mnst  be  attributed  to  them,  if  it  was  in  tlteir  power, 
and  it  was  their  duty,  to  have  complied  with  the  demand. 

We  think,  that  they  had  the  legal  power,  and  that  it  was  their 
legal  duty,  to  comply  with  the  demand,  and  that  they  have  rendered 
themselves  liable  to  the  plaintiffs,  by  their  refusal. 

What  are  the  grounds,  I  propose  next  to  consider,  upon  which 
this  liability  of  the  defendants,  is  denied  ? 

It  is  said  that  the  vessel,  when  its  delivery  was  demanded  was 
still  held,  by  the  oflScer  in  Connecticut,  under  the  attachment,  and 
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was,  therefore,  in  the  custody  of  the  law ;  and  we  are  told  that 
when  property  is  thus  situated,  it  is  settled  law  that  the  owner  can 
maintain  no  action  for  its  recovery  or  value,  but  must  seek  his 
remedy  in  an  application  to  the  court  under  whose  process,  or 
order,  the  property  is  held ;  and,  in  support  of  this  broad  proposi- 
tion, we  are  referred  to  the  decision  of  the  Supreme  Court,  in  the 
early  case  of  Jenner  v.  Jolliffe,  as  a  controlling  authority.  (6  John., 
9 ;  9  id.  381.)  The  proposition,  that  property,  in  the  custody  of 
the  law,  cannot  be  made  the  subject  of  a  new  and  separate  action, 
when  properly  understood  and  limited,  is  undeniably  true,  and  the 
case  to  which  we  were  referred,  the  prirport  of  which  was  greatly 
misunderstood,  well  illustrates  the  true  meaning  and  application 
of  the  rule. 

The  plaintiff  in  Jenner  v.  Jolliffe,  brought  the  action,  which  was 
trover,  to  recover  the  value  of  a  quantity  of  timber,  of  which  he 
was  the  owner,  and  which  the  defendants  had  caused  to  be  seized, 
under  an  attachment,  in  Canada ;  but,  as  it  appeared  that  the  pro- 
cess was  regular  on  its  face,  was  issued  by  a  court  of  full  jurisdic- 
tion, and,  by  its  terms,  directed  the  seizure  of  the  very  property  in 
question,  as  that  of  the  plaintiff  who  was  named  as  the  defendant 
in  the  suit,  the  Supreme  Court  properly,  and  necessarily,  held  that 
the  action  was  not  maintainable.  This  case,  therefore,  only  proves 
what,  probably,  has  never  been  denied,  or  doubted,  that  a  defend- 
ant, in  a  suit  in  which  his  property  is  seized  or  attached,  under  a 
process  or  order  of  the  court,  and  to  abide  its  final  determination, 
is  not  permitted  to  try  the  validity  of  the  proceeding  —  when  the 
jurisdiction  of  the  court  is  undoubted  —  as  plaintiff,  in  a  separate 
action ;  for  this  is  the  very  question  to  be  determined  in  that  to 
which  he  is  already  a  party,  as  the  defendant. 

But  the  case  is  widely  different,  when  the  property  seized  is  that 
of  a  stranger  to  the  action,  and  the  seizure  is  not  directed  by  the 
terms  of  the  process.  The  property  seized  is  not  then  in  the  cus- 
tody of  the  law,  for  the  seizure  is,  itself,  an  unlawful  act,  which 
renders  the  officer  making,  and  the  plaintiff  directing  it,  at  once, 
liable  as  trespassers,  and  gives  to  the  true  owner  an  immediate 
right  of  action  against  them.  The  familiar  case  is,  where  the  goods 
of  A.  are  seized,  under  an  execution  against  the  property  of  B. ; 
and  whether  the  seizure  is  made  under  an  execution,  or  under  an 
attachment,  is  plainly  immaterial.     What  has  been   said   of  an 
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unlawful  seizure,  must  be  equally  true  of  an  unlawful  detention. 
When  the  goods  detained  belong  to  a  stranger  to  the  action,  and 
their  detention  is  not  justified  by  the  terms  of  the  process,  they 
are  not  in  the  custody  of  the  law,  and  the  owner  is,  at  once,  entitled 
to  the  remedy,  by  an  action  against  those  who  wrongfully  withhold 
from  him  the  possession  to  which  he  is  entitled.  Here,  the  vessel 
when  the  interest  of  McLellan  had  ceased,  was  no  longer  in  the 
custody  of  the  law,  and,  as  its  detention  was  no  longer  justified  by 
the  terms  of  an  attachment,  which  related  to  the  property  of  McLel- 
lan alone,  the  plaintifis  had  an  immediate  right  of  action  against 
those  to  whom  the  wrongful  detention  was  imputable. 

We  think,  that  in  reason,  and  in  law,  it  was  imputable  to  the 
defendants. 

The  demand  of  the  vessel  was  properly  made  from  the  defendants 
themselves,  and  was  properly  made  in  the  place  where  they  were 
found.  They  were  the  sole  plaintifis  in  the  suit  in  which  the 
attachment  was  issued — -it  was  by  their  direction  that  the  vessel 
was  seized,  and  hence,  the  officer,  holding  the  attachment,  acted  as 
their  agent  in  making  the  seizure.  It  was  not  a  manual  delivery 
of  the  vessel  that  was  asked,  but  an  order  directing  the  officer,  as 
their  agent,  to  make  that  delivery  to  the  plaintifis.  It  was  at  their 
own  peril  —  the  peril  of  showing  that  the  plaintiffs  were  not,  as 
they  claimed  to  be,  the  owners  of  the  vessel,  that  they  refused  to 
comply  with  such  a  demand;  and,  as  to  their  power  to  direct  a 
delivery  by  the  officer,  we  cannot  doubt  that  they  had  the  same 
right  to  release  the  property  from  an  attachment  in  which  they 
alone  were  interested,  that  they  would  have  had  to  release  it  from 
an  execution,  had  such  been  the  form  and  nature  of  the  process  by 
which  it  was  held;  and  if  such  was  their  right,  its  exercise  was 
their  duty. 

As  to  the  objection,  that,  when  the  vessel  was  demanded,  no 
tender  was  made  of  the  fees  of  the  officer  and  of  the  other  costs 
of  the  attachment,  it  scarcely  deserves  attention.  No  such  pay- 
ment or  tender  was  required ;  and  had  it  been  required,  the  plain- 
tiffs were  under  no  obligation  to  comply  with  the  request.  The 
delivery,  to  which,  as  owners  of  the  vessel,  they  were  entitled,  was 
unconditional,  and  by  refusing  to  make  it,  the  defendants  eon- 
verted  the  property  to  their  own  use.  It  is  plain,  from  the 
evidence,  that  they  refused  to  deliver  the  vessel,  because   they 
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meant  to  retain  it,  under  the  attachment,  in  order  that  its  proceeds, 
when  sold,  might  be  applied  to  the  satisfaction  of  their  own  debt. 
It  is  plain,  that  with  this  view  they  meant  to  deny  wholly,  the  title 
of  the  plaintiffs ;  and  as  the  denial  was  proved  to  be  groundless, 
they  have  no  right  to  complain  that  judgment  is  rendered  against 
them. 


SUPREME  COURT. 

Yan  Yooehis  v.  Budd. 

(39  Barb.,  479.     Decided  1863.) 

It  is  a  well  known  rule  that  the  law  recognizes  but  one  christian  or  baptismal 
name ;  and  a  letter  between  the  christian  name  and  surname  the  court  will  hold 
as  surplusage. 

Appeal  from  a  judgment  of  the  county  court  of  Dutchess  county, 
affirming  the  judgment  of  a  justice  of  the  peace. 

Charles  Wheaton,  for  the  plaintiff. 

H.  H.  Hustis,  for  the  defendant. 

By  the  Court,  Bowbn,  J.  This  action  was  brought  against  the 
defendant  to  recover  damages  for  the  seizure  and  sale  of  a  horse, 
the  property  of  the  plaintiff.  Tlie  defendant  justifies  under  a  tax 
warrant,  issued  to  him  as  collector  of  the  town  of  Fishkill,  in  the 
county  of  Dutchess,  for  the  year  of  1861. 

The  tax  is  assessed  upon  the  roll  to  Henry  D.  Yan  Yoorhis. 
The  proof  on  the  trial,  however,  showed,  that  the  plaintiff  was  also 
known  in  tlie  town  as  Henry  Yan  Yoorhis,  and  he  was  the  person 
intended  to  be  charged  with  the  payment  of  the  tax.  Levi  G. 
Yan  Kleeck,  a  witness  for  the  defendant,  testified  that  he  was  one 
of  the  assessors  of  the  town  of  Fishkill  during  the  year  1861,  and 
made  the  assessment  against  the  plaintiff  to  Henry  D.  Yan  Yoor- 
his. He  saw  him  and  spoke  to  him  about  the  assessment,  and 
knew  him  by  the  name  of  Henry  Yan  Yoorhis.  His  name  was 
upon  the  assessment  roll  for  the  year  previous  as  Henry  D.  Yan 
Yoorhis,  and  the  witness  took  the  name  from  that  roll.     The  plain- 
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tiff  himself  was  examined  as  a  witness,  and  said  he  was  more  fre- 
quently called  Henry  than  William  Henry  Van  Voorhis. 

The  assessors  are,  by  diligent  inquiry  to  be  made  between  cer- 
tain times  named  in  the  statute,  to  ascertain  the  names  of  all  the 
taxable  inhabitants  in  their  respective  towns  or  wards,  and  also  all 
the  taxable  property  real  or  personal  within  the  same,  and  from 
these  they  are  to  prepare  the  assessment  rolls  in  tlie  manner  pre- 
scribed. When  the  collector  receives  the  tax  warrant  he  is 
required  to  call  at  least  once  upon  the  person  taxed  and  demand 
payment  of  the  tax  charged  to  him  on  his  property.  If  the  person 
refuse  or  neglect  to  make  payment  the  collector  shall  levy  the 
same  by  distress  and  sale  of  the  goods  and  chattels  of  the  person 
who  ought  to  pay  the  same.  It  is  evident  that  this  law  cannot  be 
executed  as  to  the  names  of  persons  charged  with  the  payment  of 
taxes  with  the  same  precision  and  exactness  formerly  observed  in 
regard  to  the  names  of  persons  made  parties  defendants  in  actions 
at  law.  In  these  latter  proceedings,  when  the  defendant  pleaded 
his  misnomer  in  abatement  he  was  bound  to  furnish  the  plaintiff 
with  his  real  name  and  swear  to  the  truth  of  the  plea,  and  the 
plaintiff  might  have  leave  to  amend  his  declaration  or  institute  a 
new  action,  and  the  remedy  as  well  as  the  right  of  action  was  pre- 
served to  him,  nothwithstanding  the  error  in  the  defendant's  name. 
In  the  assessment  of  a  tax  no  such  result  would  ensue.  The  statute 
provides  no  other  means  than  the  diligence  and  inquiries  of  the 
assessors  to  ascertain  the  real  names  of  the  tax  payers ;  and  if  an 
error  is  made  it  is  fatal  to  the  recovery  of  the  tax.  Eeasonable 
certainty  then  is  all  that  can  or  should  be  required.  If  the  party 
defendant  was  as  well  known  by  the  name  given  in  the  declaration 
as  by  his  baptismal  name,  that  was  regarded  as  a  good  replication 
to  a  plea  of  misnomer  in  abatement.  And  so  in  the  assessment  of 
the  tax  in  question,  if  the  plaintiff'  was  known  by  the  name  of 
Henry  Van  Voorhis,  that  was  a  suflBcient  justification  for  charging 
him  with  the  payment  of  his  share  of  the  public  taxes  by  that 
name,  whatever  might  have  been  his  real  name.  This  court  has 
held,  in  the  ease  of  Wheeler  v.  Anthony  (10  Wend.,  346),  that  a  tax 
assessed  to  the  widow  and  heirs  of  Zophar  S.  Wheeler  deceased, 
when  they  actually  owned  and  occupied  the  farm  charged,  was  a 
sufficient  compliance  with  the  directions  of  the  statute  to  justify 
the  collector  in  executing  the  warrant  by  the  seizure  and  sale  of 
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a  COW  to  satisfy  the  tax.  In  respect  to  the  presence  of  the  letter 
D.  between  the  words  Henry  and  Yan  Voorhis  upon  the  tax  roll,  it 
is  to  be  regarded  as  surplusage,  upon  the  well  known  rule  that  the 
law  recognizes  but  one  christian  name.  {See  Fra/riklvrh  and  otlters 
V.  Tahnage,  5  John.,  84;  Rosevelt  v.  Oa/rdner,  2  Cowen,  463.) 
There  was  no  proof  offered  upon  the  trial  to  show  that  there  was 
any  other  person  in  the  town  of  Fishkill  known  by  the  name  of 
Henry  Van  Yoorhis,  or  Henry  D.  Van  Voorhis,  to  whom  the 
charge  might  have  been  referred  ;  so  that  there  could  be  no  con- 
fusion and  no  uncertainty  in  regard  to  the  person  whose  duty  it 
was  to  pay  the  tax. 

The  judgments  in  the  justice's  and  in  the  county  court  should  be 
reversed,  with  costs. 


COUET  OF  APPEALS. 


Philo  Stephens  and  Heney  Dwight,  Respodents,  v.  The  Ph(e- 
Nix  Insueance  Company  of  Haetfoed,  Appellant. 

(41  New-Torh  Rep.,  149.     Decided  1869.) 

Where  a  corporation  is  created  by,  and  doing  business  in,  a  State,  it  is  to  be 
deemed  an  inliabitant  of  such  State  and  treated  as  a  citizen  for  all  purposes  of 
suing  and  being  sued. 

Samuel  Hand,  for  the  appellants. 

John  H.  Townsend,  for  the  respondents. 

Mason,  J.  It  was  decided  in  the  Bam,]c  of  Augusta  v.  Earle 
(13  Peters,  W.  S.  R.,  512),  that  a  corporation  can  have  no  legal 
existence  out  of  the  bounds  of  the  sovereignty  by  which  it  is 
created;  that  it  exists  only  in  contemplation  of  law  and  by  force 
of  law ;  and  when  that  law  ceases  to  operate,  the  corporation  can 
have  no  existence.  It  must  dwell  in  the  place  of  its  creation. 
The  same  was  affirmed  in  the  case  of  the  Louisville,  Cincinnati 
and  Chicago  RoAlroad  Company  v.  Letson  (2  How.  U.  S.  B.,  497). 
It  was  also  held  in  that  case  that  a  corporation,  created  by  and 
transacting  business  in  a  State,  is  to  be  deemed  an  inhabitant  of 
the  State,  capable  of  being  treated  as  a  citizen  for  all  purposes  of 
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suing  and  being  sued,  and  that  the  averment  of  the  facts  of  its 
creation  and  the  place  of  transacting  business  is  sufficient  to  give 
the  Circuit  Court  of  the  United  States  jurisdiction. 

This  question  was  very  fully  reconsidered  in  the  case  of  Mar- 
shall V.  The  Baltimore  and  Ohio  Rail/road  Company  (16  How. 
U.  S.  R.,  314) ;  and  was  reaffirmed,  and  it  was  held  in  that  case, 
that  a  citizen  of  Virginia  might  sue  the  Baltimore  and  Ohio  Rail- 
road Company  in  the  Circuit  Court  of  the  United  States  of  Mary- 
land, and  that  an  averment  that  defendants  are  a  body  corporate, 
created  by  the  legislature  of  Maryland,  was  sufficient  to  give  the 
court  jurisdiction. 

The  question  was  again  considered  in  the  case  of  the  Covington 
Bridge  CompoAiy  v.  Shepherd  (20  Eow.,  U.  8.  R.,  227,  232),  and 
it  was  there  said  that  this  must  be  regarded  as  the  settled  law  of 
the  court ;  and  it  was  further  held  in  that  case,  that  an  averment, 
that  the  Covington  Bridge  Company  were  citizens  of  Indiana,  was 
sufficient  to  give  jurisdiction  to  the  Circuit  Court  of  the  United 
States,  because  the  company  was  incorporated  by  a  public  statute 
of  the  State,  which  the  court  was  bound  judicially  to  notice.  The 
jurisdiction  in  these  cases  was  maintained  upon  the  assumption, 
and  the  decision  of  the  court  was,  that  a  corporation  is  a  citizen 
within  the  meaning  of  the  judiciary  act.  I  know  the  earlier  cases 
held  otherwise,  but  they  are  disapproved  by  these  cases,  where  the 
question  was  fully  considered. 

I  do  not  think  that  the  case  of  the  Ohio  and  Mississippi  Rail- 
road Company  v.  Wheeler  (1  Black.  R.  286),  can  be  said  to  inter- 
fere with  these  cases,  much  less  to  overrule  them.  It  is  held  in 
that  case,  that  a  corporation  exists  only  in  contemplation  of  law 
and  by  force  of  law,  and  can  have  no  legal  existence  beyond  the 
bounds  of  the  sovereignty  by  which  it  is  created,  and  that  it  must 
dwell  in  the  place  of  its  creation. 

It  is  also  held,  that  where  a  corporation  is  created  by  the  laws 
of  a  State,  the  legal  presumption  is  that  its  members  are  citizens 
of  the  State  in  which  alone  the  corporate  body  has  a  legal  existence, 
and  that  a  suit  by  or  against  a  corporation,  in  its  corporate  capacity, 
must  be  presumed  to  be  a  suit  by  or  against  citizens  of  the  State 
which  created  the  corporation  body  ;  and  no  averment  or  evidence 
is  admissible  for  the  purpose  of  withdrawing  the  suit  from  the 
jurisdiction  of  a  court  of  the  United  States. 
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These  views  are  confirmed  in  the  opinion  delivered  in  this  court 
80  far  as  that  case  goes,  in  the  case  of  Merrick  v.  Santvoord  (34  N.  Y. 
R.,  218).  It  is  there  said  that  a  corporation  is  an  artificial  being, 
and  has  no  dwelling,  either  in  its  office,  its  depots,  or  its  ships.  Its 
domicil  is  the  legal  jurisdiction  of  its  origin,  irrespective  of  the 
residence  of  its  officers,  or  the  place  where  its  business  is  transacted. 
It  is  also  said  that  a  corporation  cannot  migrate  from  one  sover- 
eignty to  another,  so  as  to  have  a  legal,  local  existence  within  the 
latter  sovereignty.  {See  S.  C,  page  220.)  The  fact  that  this  corpora- 
tion appointed  an  agent  within  this  State,  and  does  business  here, 
or  that  a  portion  of  its  directors  reside  here,  does  not  in  any  man- 
ner affect  its  domicil  or  its  right  to  be  regarded  as  a  citizen  of 
another  State.  (34  if.  T.  R.,  205 ;  2  Ahhott  N.  S.,  357  ;,3  Metcalf 
R.,  564.) 


SUPREME  COURT. 

Mbeks  v.  Noxon. 

(1  Abbott,  280.    Decided  1855.) 

This  was  a  motion  to  set  aside  a  judgment  and  all  proceedings 
subsequent  thereto. 

The  7th  of  November,  1854,  was  the  day  upon  which  a  general 
election  of  the  State  was  held.  The  defendant  in  this  action  was 
a  resident  of  Saratoga  county  and  an  elector  therein,  and  the  sheriff 
of  that  county,  on  the  day  above-mentioned  served  a  summons  and 
complaint  upon  him.  No  arrest  was  made.  The  defendant  made 
no  answer,  and  judgment  was  entered.  The  irregularity  in  serv- 
ing the  summons  was  the  ground  stated  for  moving  to  set  the 
judgment  aside. 

Stevens  cfe  Hoxie,  and  J.  C.  Mott,  for  the  motion. 

H.  D.  Tovmsend,  opposed. 

Claeke,  J.  With  regard  to  the  service  of  civil  process  on  election 
day,  until  1842,  the  words  of  the  statute  were,  that  "  no  civil  pro- 
cess shall  be  served,  &c.,  on  either  of  the  days  during  which  such 
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election  shall  be  held ; "  but  in  1842  {Lcms  of  1842,  p.  109),  it 
was  amended  so  as  to  read,  "  No  declaration  by  which  a  suit  shall 
be  commenced,  or  any  civil  process,  or  proceeding  in  the  nature  of 
civil  process,  shall  be  served,"  &c.  The  case  of  Wheeler  v.  Ba/rt- 
lett  (1  Edw.  Ch.  E.),  to  which  the  counsel  for  the  plaintiff  refers, 
was  decided  many  years  before  the  amendment.  In  that  case,  the 
Viee-Chancellor  says  "that  the  section  (as  it  then  stood)  has 
reference  to  process  which  causes  duress."  I  doubt  whether  that 
section  admitted  of  so  limited  an  interpretation.  In  using  so  com- 
prehensive a  term  as  process,  it  may  be  well  supposed  that  the 
legislature  wished  to  provide  not  only  against  arrest  or  duress,  but 
against  any  molestation  that  might  interfere  with  the  elector  in 
performing  the  high  and  sacred  duty  which  the  elective  franchise 
imposes.  However  this  may  be,  the  amendment  of  1842  sets  the 
question  at  rest.  Commencing  a  suit  by  declaration  caused  no 
duress,  and  was  equivalent  to  the  present  mode  of  commencing  an 
action  by  summons,  when  there  is  no  order  of  arrest. 

The  present  case  comes  within  the  meaning  of  the  amended  sec- 
tion ;  and,  as  the  summons  was  served  on  an  elector  on  a  day  when 
an  election  was  held,  the  process  and  all  the  proceedings  under  it 
were  void:     It  is  unnecessary  to  consider  the  other  question. 

Judgment  and  subsequent  proceedings  set  aside,  with  $10  costs 
of  motion. 


SUPEEME  COUET. 

Hall  v.  Penney. 

(11  Wend.,  44.     Decided  1833.) 

The  fleeces,  or  the  yam  or  cloth  manufactured  from  the  fleeces  of  Un  sheep,  are 
exempted  from  execution  while  in  the  hands  of  a  householder,  whether  he  be 
or  be  not  the  oiimer  of  the  sheep. 

p.  O.  Ghilds,  for  the  plaintiff  in  error. 

W.  J.  Hough,  for  the  defendant  in  error. 

By  the   Court,   Nelson,  J. — There  is    some    evidence    upon 
which  it  is   contended   that  the  plaintiff  below  had  more  wool 
41 
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in  1829  than  the  probable  produce  of  ten  sheep  ;  bnt  I  think  the 
facts  do  not  warrant  such  a  conclusion.  The  wool  from  which  the 
cloth  in  question  was  manufactured,  the  defendant  had  in  1828, 
and  it  does  not  appear  that  he  had  any  other  wool  in  that  year. 
The  only  question  in  the  case  is,  whether  wool  or  articles  manu- 
factured from  it,  not  exceeding  in  quantity  the  fleeces  from  ten 
sheep,  are  exempt  from  execution  in  the  hands  of  a  person  not  own- 
ing any  sheep.  The  statute  enacts  that "  all  sheep,  to  the  number  of 
ten,  with  their  fleeces  and  the  yam  or  cloth  manufactured  from  the 
same,"  shall  be  exempt  from  execution,  2  H.  S.  255,  §  169,  sub.  4. 
The  object  and  intent  of  the  statute  cannot  be  mistaken  ;  it  is  to 
secure  to  the  family  of  a  householder,  wool  or  the  article  manu- 
factured from  it,  equal  in  amount  to  that  grown  on  a  given  num- 
ber of  sheep,  and  the  terms  used  in  the  act  were  intended  to  effect 
that  intent.  No  other  purpose  could  have  been  within  the  view 
of  the  legislature.  The  exemption  of  the  sheep  alone  would  be  a 
useless  boon ;  it  is  the  wool  grown  upon  the  sheep  which  gives 
value  to  this  provision  to  a  poor  family.  It  is  a  settled  rule,  that 
such  construction  shall  be  given  to  a  statute  as  may  best  answer 
the  intention  which  the  makers  had  in  view.  The  intention  of  the 
makers  of  a  statute  is  sometimes  to  be  collected  from  the  ccmse  or 
necessity  of  making  it ;  and  when  this  can  be  discovered  it  ought 
to  be  followed  with  reason  and  discretion  in  the  construction  to  be 
put  upon  it,  although  such  construction  seems  contrary  to  its  letter. 
JBacon's  Ahr.  tit.  Statute,  p.  384.  These  are  familiar  principles  in 
construing  statutes,  and  are  in  point.  The  judgment  of  the  com- 
mon pleas  therefore  is  right,  and  must  be  affirmed. 
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COURT  OF  APPEALS. 

Oaklet  v.  Aspinwall  ei  al. 

(3  New-Torh  Rep.,  548.     Decided.  1850) 

The  Kevised  Statutes  direct  that  no  judge  of  any  court  can  ait  as  such  in  any 
cause  In  which  he  would  be  disqualified  from  being  a  juror  by  reason  of  con- 
sanguinity or  affinity  to  either  of  the  parties ;  this  is  merely  declaratory  of 
universal  principles  of  law,  which  make  no  distinction  between  the  case  of 
interest  and  that  of  relationship.  This  law  and  the  reasons  which  uphold  it 
apply  to  the  judges  of  every  court  in  the  State,  from  the  lowest  to  the  highest. 

He  cannot  sit,  although  both  parties  to  the  action  should  consent;  where  no  juris- 
diction exists  by  law,  it  cannot  be  conferred  by  consent. 

Hiram  P.  Hastings,  for  the  plain  tiflF. 

Francis  B.  Gutting,  for  the  defendant. 

Huelbut,  J.  It  is  suggested  by  the  petition  of  the  respondent, 
that  the  decision  of  this  court  by  which  the  judgment  of  the  supe- 
rior court  in  his  favor  was  reversed  and  a  new  trial  ordered  in  this 
case,  was  entered  through  inadvertence,  and  he  prays  that  both  the 
judgment  of  this  court  and  the  remittiifwr  may  be  vacated,  and  that 
the  appeal  may  be  reargued.  This  application  is  based  on  several 
grounds,  the  most  important  of  which  is,  that  the  appeal  was  argued 
before  seven  members  of  the  court,  one  of  whom.  Judge  Strong, 
was  related  to  the  applicants  Aspinwall  within  the  seventh  degree, 
and  was  therefore  disqualified  to  sit  as  a  judge  and  to  take  part  in 
the  decision  of  this  cause.  That  two  members  of  the  court  voted 
to  aifirm  the  judgment  of  the  court  below,  and  five,  including 
Judge  Strong,  voted  for  reversal ;  and  that  without  the  vote  of  the 
latter  the  judgment  would  not  have  been  reversed. 

It  appears  that  upon  the  appeal  being  moved  for  argument.  Judge 
Strong  informed  the  counsel  for  both  parties  of  his  relation  to 
the  Messrs.  Aspinwall,  the  appellants,  and  that  because  of  it  he 
should  decline  to  sit  in  the  case  ;  but  that  the  counsel  consented 
that  he  should  sit,  and  that  he  was  particularly  urged  to  it  by  the 
counsel  for  the  respondent;  that  he  finally  consented  to  hear  the 
cause,  upon  its  being  suggested  that  the  appellants  Aspinwall  were 
not  parties  in  interest,  and  would  not  suffer  by  the  judgment,  as 
they  were  indemnified  by  a  Mr.  Baker  who  had  the  real  interest 
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in  the  matter  in  litigation.  Under  these  circumstances  the  judge 
retained  his  seat  —  but  his  opinion  and  vote  were  adverse  to  the 
party  whose  counsel  was  mainly  instrumental  in  inducing  him  to 
serve,  and  hence  this  motion,  which  is  made  by  the  same  counsel, 
who  now  alleges  that  he  was  not  authorized  by  his  client  to  con- 
sent in  the  premises,  and  that  if  he  were,  such  consent  is  not  an 
answer  to  the  present  motion. 

It  is  difficult,  under  the  circumstances,  to  regard  this  application 
with  favor,  since  the  position  in  which  the  court  is  placed  in  respect 
to  this  cause,  has  been  brought  about  mainly  by  the  officious  inter- 
meddling of  the  counsel  for  the  moving  party,  with  the  scruples  of 
a  judge  who,  with  a  proper  sense  of  duty,  promptly  declined  to  sit 
in  the  cause.  But  the  unfavorable  aspect  of  the  motion  in  this 
point  of  view,  must  not  cause  us  to  overlook  the  principles  upon 
which  it  is  founded,  which  are  of  too  great  importance  in  the 
administration  of  justice  ever  to  be  lost  sight  of. 

The  appellants  Aspinwall  were  defendants  in  the  judgment  from 
which  this  appeal  was  taken  —  they  were  personally  liable  to  pay 
it,  as  between  them  and  the  respondent,  and  execution  to  enforce 
it  might  have  gone  against  their  property.  They  may  have  been 
indemnified  —  but  that  did  not  exempt  them  from  primary  liability 
on  the  judgment,  and  hence  did  not  divest  them  entirely  of  interest 
in  the  ease.  They  were  then  parties  to  the  suit,  and  having  such  an 
interest  as  to  give  rise  to  the  objection  now  taken  to  Judge 
Strong's  participation  in  the  decision  of  the  cause,  because  of  con- 
sanguinity to  them ;  and  the  question  is,  what  effect  had  such  par- 
ticipation upon  the  judgment  pronounced  by  this  court  ? 

The  first  idea  in  the  administration  of  justice  is  that  a  judge 
must  necessarily  be  free  from  all  bias  and  partiality.  He  cannot 
be  both  judge  and  party,  arbiter  and  advocate,  in  the  same  cause. 
Mankind  are  so  agreed  in  this  principle,  that  any  departure  from  it 
shocks  their  common  sense  and  sentiment  of  justice.  It  was  long 
ago  reported,  on  the  authority  of  Holt,  that  the  mayor  of  Hertford 
was  laid  by  the  heels  for  sitting  in  judgment  in  a  cause  when  he 
himself  was  lessor  of  the  plaintiff  in  ejectment,  although  he,  by 
the  charter,  was  sole  judge  of  the  court.  (1  Salk.  396.)  No  infor- 
mation lias  reached  us  at  this  day  tending  to  show  that  the  treat- 
ment which  the  mayor  received  on  this  occasion  was  deemed  too 
severe  by  his  cotemporaries,  although  his  apology,  to  wit — that  he 
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was  sole  judge  of  the  court — has  been  held  by  some  modern 
judges  to  excuse  them  for  determining  upon  matters  and  causes  in 
which  their  relations  were  parties  or  were  interested.  But  it  seems 
to  me  far  better,  that  causes  as  to  which  the  sole  judge  of  a  court 
is  presumed  to  be  biased  in  favor  of  one  of  the  parties  should 
remain  undetermined  until  the  legislature  should  provide  an  appro- 
priate tribunal  for  their  decision,  than  that  the  principle  which 
demands  complete  impartiality  in  a  judge  should  ever  be  violated- 
The  urgency  of  a  particular  case  is  not  so  much  to  be  regarded  as 
the  elevation  and  honor  of  courts  of  justice,  whose  dignity  and 
purity  constitute  a  main  pillar  of  the  State. 

Partiality  and  bias  are  presumed  from  the  relationship  or  con- 
sanguinity of  a  judge  to  the  party.  This  presumption  is  conclu- 
sive and  disqualifies  the  judge.  A  justice  of  the  peace  who  was  a 
son-in-law  of  the  plaintiff,  insisted  on  retaining  jurisdiction  of  a 
cause,  notwithstanding  it  was  objected  against  by  the  defendant; 
and  the  supreme  court  held  that  this  was  of  itself  evidence  that 
the  trial  was  not  fair  and  impartial,  and  reversed  the  judgment. 
{Bellows,  cfcc,  V.  Pearson,  19  John,  R.  172.)  In  the  case  of  The 
Washington  Ins.  Go.  v.  Price  et  al.  (1  Hoplcins'  Gh.  P.  1)  Chan- 
cellor Sanford  declared  that  it  is  a  maxim  of  every  code  in  every 
country  that  no  man  should  be  a  judge  in  his  own  cause  ;  that  it 
is  not  left  to  his  discretion  or  to  his  sense  of  decency  whether  he 
shall  act  or  not ;  that  when  his  own  rights  are  in  question  he  has 
no  authority  to  determine  the  cause ;  that  so  well  was  this  princi- 
ple understood  that  in  every  court  consisting  of  more  judges 
than  one,  the  judge  who  is  a  party  in  a  suit  takes  no  part  in  the 
proceedings  or  decision  of  the  cause,  and  that  he  knew  of  no  exam- 
ple of  the  contrary  conduct  in  this  country. 

The  provisions  of  our  revised  statutes  on  this  subject  profess  to 
be  merely  declaratory  of  universal  principles  of  law,  which  make 
no  distinction  between  the  case  of  interest  and  that  of  relationship, 
both  operating  equally  to  disqualify  a  judge.  Hence  the  statute 
declares,  that  "  no  judge  of  any  court  can  sit  as  such  in  any  cause 
to  which  he  is  a  party  or  in  which  he  is  interested,  or  in  which  he 
would  be  disqualified  from  being  a  juror  by  reason  of  consanguinity 
or  affinity  to  either  of  the  parties."  (2  E.  S.  275,  §2;  Pevisers' 
Botes,  3  P.  8.  694.) 

After  so  plain  a  prohibition,  can  anything  more  be  necessary  to 
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prevent  a  judge  from  retaining  his  seat  in  the  cases  specified  ?  He 
is  first  excluded  by  the  moral  sense  of  all  mankind  ;  the  common 
law  next  denies  him  the  right  to  sit,  and  then  the  revisers  of  our 
law  declared  that  they  intended  to  embody  this  universal  sentiment 
in  the  form  of  a  statutory  prohibition,  and  so  they  placed  this 
explicit  provision  before  the  legislature,  who  adopted  it  without 
alteration  and  enacted  it  as  the  law.  The  exclusion  wrought  by  it 
is  as  complete  as  is  in  the  nature  of  the  ease  possible.  The  judge 
is  removed  from  the  cause  and  from  the  bench ;  or  if  he  will  occupy 
the  latter,  it  must  be  only  as  an  idle  spectator  and  not  as  a  judge.  He 
cannot  sit  as  such.  The  spirit  and  language  of  the  law  are  against  it. 
Having  disqualified  him  from  sitting  as  a  judge,  the  statute  further 
declares  that  he  can  neither  decide  nor  take  part  in  the  decision  of  the 
cause,  as  to  which  he  is  divested  of  the  judicial  function.  Nor 
ought  he  to  wait  to  be  put  in  mind  of  his  disability,  but  should 
himself  suggest  it  and  withdraw,  as  the  judge  with  great  propriety 
attempted  to  do  in  the  present  case.  He  cannot  sit,  says  the  stat- 
ute. It  is  a  legal  impossibility,  and  so  the  courts  have  held  it. 
{Edwards  '0.  Russell,  21  Wend.,  63;  Foot  v.  Morgan,  lUill,  654.) 

The  law  applies  as  well  to  the  members  of  this  court  as  to  any 
other ;  or  if  there  be  any  difference  it  is  rather  in  favor  of  its  more 
stringent  application  to  the  judges  of  a  court  of  last  resort  as  well, 
because  of  its  greater  dignity  and  importance  as  a  tribunal  of  justice, 
as  that  there  is  no  mode  of  redress  appointed  for  the  injuries  which 
its  biased  decisions  may  occasion.  The  law  and  the  reasons  which 
uphold  it  apply  to  the  judges  of  every  court  in  the  State,  from  the 
lowest  to  the  highest. 

It  was,  however,  urged  at  the  bar,  that  although  the  judge  were 
wanting  in  authority  to  sit  and  take  part  in  the  decision  of  this 
cause,  yet,  that  having  done  so  at  the  solicitation  of  the  respondent's 
counsel,  such  consent  warranted  the  judge  in  acting,  and  is  an  answer 
to  this  motion. 

But  where  no  jurisdiction  exists  by  law  it  cannot  be  conferred 
by  consent — especially  against  the  prohibitions  of  a  law,  which  was 
not  designed  merely  for  the  protection  of  the  party  to  a  suit,  but  for 
the  general  interest  of  justice.  {Low  v.  Sice,  8  John.  409 ;  Clay- 
ton V.  Per  Dun,  13  id.  218 ;  Edwards  v.  Russell,  21  Wend.,  63 ; 
21  Pick.,  101.)  It  is  tlie  design  of  the  law  to  maintain  the  purity 
and  impartiality  of  the  courts,  and  to  insure  for  their  decisions 
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the  respect  and  confidence  of  the  community.  Their  judgments 
become  precedents  which  control  the  determination  of  subsequent 
cases;  and  it  is  important,  in  that  respect,  that  their  decisions 
should  be  free  from  all  bias.  After  securing  wisdom  and  impar- 
tiality in  their  judgments  it  is  of  great  importance  that  the  courts 
should  be  free  from  reproach  or  the  suspicion  of  unfairness.  The 
party  may  be  interested  only  that  his  particular  suit  should  be 
justly  determined;  but  the  State,  the  community,  is  concerned  not 
only  for  that,  but  that  the  judiciary  shall  enjoy  an  elevated  rank 
in  the  estimation  of  mankind. 

The  party  who  desired  it  might  be  permitted  to  take  the  hazard 
of  a  biased  decision,  if  he  alone  were  to  suffer  for  his  folly  —  but 
the  State  cannot  endure  the  scandal  and  reproach  which  would  be 
visited  upon  its  judiciary  in  consequence.  Although  the  party  con- 
sent, he  will  invariably  murmur  if  he  do  not  gain  his  cause ;  and 
the  very  man  who  induced  the  judge  to  act,  when  he  should  have 
forborne,  will  be  the  first  to  arraign  his  decision  as  biased  and 
unjust.  If  we  needed  an  illustration  of  this  the  attitude  which  the 
counsel  for  the  moving  party  in  this  case  assumed  toward  the 
court,  the  strain  of  argument  which  he  addressed  to  it,  and  the 
impression  which  it  was  calculated  to  make  upon  an  audience  are 
enough  to  show,  that  whatever  a  party  may  consent  to  do,  the  State 
cannot  afford  to  yield  up  its  judiciary  to  such  attack  and  criticism 
as  will  inevitably  follow  upon  their  decisions  made  in  disregard  of 
the  prohibitions  of  the  law  under  consideration. 

The  constitution  of  1846  has  been  referred  to,  but  so  far  as  I 
can  perceive  it  is  silent  on  this  subject.  It  declares  that  there 
shall  be  a  court  of  appeals  composed  of  eight  judges,  but  does  not 
define  its  jurisdiction  nor  enter  into  the  details  of  its  organization  ; 
and  in  absence  of  an  express  declaration  to  that  effect,  it  is  not  to 
be  intended  that  the  framers  of  the  constitution  designed  to  abro- 
gate the  great  and  salutary  rule  which  disqualifies  a  judge  from 
acting  in  the  cases  referred  to.  There  is  so  much  reason  and  fitness 
in  the  rule,  that  nothing  short  of  a  solemn  and  express  declaration 
of  the  sovereign  will  ought  to  be  deemed  sufficient  to  abrogate  it. 
In  the  absence  of  such  an  expression  in  the  constitution,  it  seems 
proper  to  hold  that  the  jurisdiction  conferred  on  the  judges  of  this 
court  in  general  terms,  is  subject  to  an  implied  exception  in  favor 
of  the  operation  of  the  rule  by  which  they  could  be  excluded  from 
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sitting  in  cases  where  they  may  be  interested  or  related  to  the  par" 
ties.  Such  an  exception  is  implied  under  the  most  comprehensive 
grant  of  jurisdiction  by  statute  (5  Gok^s  R.  118  h  ;  Wingale's 
Maxims,  170) ;  and  I  perceive  no  reason  why  it  should  not  be, 
under  a  constitutional  grant  of  power. 

The  views  expressed  by  Judge  Bronson  in  Pearce  v.  Delamater, 
(1  Gomst.,  1),  in  reference  to  the  right  of  a  judge  of  this  court  to 
sit  in  the  review  of  cases,  where  he  has  taken  part  in  the  decisions 
of  the  court  below,  do  not,  I  think,  necessarily  conflict  with  the 
doctrine  I  have  endeavored  to  maintain,  as  there  may  be  reason  to 
believe  that  the  framers  of  the  new  constitution  designed  to  change 
the  law  on  that  subject ;  and  as  was  said,  in  that  case,  "  there  was 
nothing  in  the  nature  of  the  thing  which  made  it  improper  for  a 
judge  to  sit  in  review  upon  his  own  judgments."  But  the  present 
case  is  different ;  the  disqualification  under  consideration  exists  at 
common  law,  and  is  necessary  in  order  to  preserve  the  moral  dig- 
nity of  courts  and  the  due  administration  of  justice;  and  since  it 
was  not  embraced  in  the  former  constitution  of  this  State,  the 
silence  of  the  new  constitution  on  the  subject  can  not  be  urged  to 
show  that  it  was  the  design  to  abrogate  it. 

But  it  may  be  said  that  this  court  consists  of  eight  judges ;  that 
a  less  number  cannot  constitute  it,  and  therefore  from  necessity  its 
members  must  sit  in  all  cases. 

The  constitution  declares  that  it  shall  be  "  composed  of  eight 
judges,"  and  omits  to  provide  that  a  less  number  may  constitute 
the  court.  The  absence  of  such  customary  provision  has  led 
some  to  suppose  that  the  framers  of  the  constitution  designed  to 
fix  the  number  of  judges  inflexibly  at  eight,  although  it  would  be 
extremely  difficult  to  assign  aay  reason  for  their  having  done  so. 
I  think  it  is  rather  to  be  presumed  that  the  design  was  to  create  an 
efficient  court,  one  capable  in  view  of  the  accidents  of  life,  of 
assembling  and  conducting  business  with  reasonable  facility,  and 
that  no  unnecessary  obstacle  was  designedly  presented  in  its  very 
constitution,  to  the  convenient  discharge  of  its  duties.  It  is,  I 
think,  safe  to  conclude,  that  the  omission  to  declare,  that  a  less 
number  than  eight  might  constitute  the  court,  was  either  acci- 
dental, or  it  was  designed  that  the  legislature  should  determine 
what  number  should  make  a  quorum.  I  incline  to  adopt  the  latter 
view,  which  seems  to  derive  support  from  section  25  of  article  6  of 
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the  constitution,  which  directed  that  the  legislature  at  its  first  ses- 
sion after  the  adoption  of  the  constitution  shonlA  provide  for  the 
organization  of  the  court.  The  constitution  did  not  prepare  the 
court  for  service.  It  declared  that  such  a  tribunal  should  exist, 
provided  from  what  number  and  class  of  judges  it  should  be  consti- 
tuted, enjoined  upon  the  legislature  the  duty  of  organizing  it,  and 
left  its  jurisdiction  and  course  of  procedure  to  be  defined  by  law. 

Legislative  action  was  necessary  before  the  court  could  be  said 
to  exist  for  any  practical  purpose.  "Without  this  it  could  not  have 
assembled  and  given  audience  to  suitors ;  and  it  owes  its  being  not 
more  to  the  constitution  than  to  the  act  of  1847,  and  subsequent 
statutes  which  fashioned  it  and  endowed  it  with  form  and  legal 
vitality.  The  constitution  called  for  the  court,  and  presented  the 
materials  of  which  it  might  be  formed,  and  the  legislature,  under 
the  express  authority  of  the  constitution,  organized  it.  The 
authority  to  organize  implied  a  right  to  ordain  whatever  was  neces- 
sary or  fit  in  order  to  form  the  court  and  give  it  eflScient  action, 
without  going  counter  to  the  constitution,  which  is  silent  on  the 
subject  of  a  quorum.  The  legislature  then,  having  before  them 
the  material  for  composing  the  court,  and  rejecting  none  by  it, 
were  at  liberty,  I  think,  to  dispense  with  the  attendance  of  so  many 
of  the  judges  as  in  their  wisdom  might  be  deemed  expedient  in 
order  to  guard  against  accident,  render  the  court  capable  of  efficient 
action,  and  to  avoid  the  necessity  of  any  judge's  sitting  when  inter- 
ested, or  related  to  a  party  to  a  suit.  This  was  the  first  step  to  be 
taken  in  the  act  of  organization  and  most  necessary  to  its  success ; 
and  I  am  inclined  to  concede  to  the  legislature  complete  authority 
over  this  subject  to  the  extent  assumed  by  the  statutes  referred  to. 

It  being  provided  by  law  that  six  members  of  the  court  shall 
constitute  a  quorum,  a  judge  who  is  interested,  or  related  to  a  party 
to  a  suit,  can  not  be  required  to  act  from  necessity,  unless  when  at 
least  three  of  the  judges  may  be  so  circumstanced — a  case  not  likely 
to  occur. 

It  appearing  then  that  Judge  Strong  could  neither  lawfully  hear 
nor  take  part  in  the  decision  of  this  cause — ^but  that  he  did  both — 
I  am  of  the  opinion  that  no  proper  determination  has  been  made 
upon  this  appeal — that  the  judgment  thus  inadvertently  entered, 
and  the  remittitur,  ought  to  be  vacated,  and  that  the  cause  ought 
to  be  reargued. 
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SUPEEME  COURT. 

White  v.  Steaoitse  and  TJtica  Eaileoad  Company. 

(14  Ba/rb.,  659.     Decided  1853.) 

A  charter  of  incorporation,  like  a  contract  between  individuals,  is  to  be  construed 
according  to  its  spirit  and  meaning,  as  well  as  its  letter. 

By  the  Court,  Edwaeds,  J.     The  opinion  expresses  tlie  principle 
stated  in  the  syllabus. 


SUPREME  COURT. 
Tatloe  v.  Heath. 

(4  Benio,  592.     Decided  1847.) 

To  authorize  the  issuing  of  an  attachment  by  a  justice  of  the  peace  against  a 
non-resident,  pursuant  to  the  thirty-tMrd  section  of  the  act  to  abolish  imprison- 
ment for  dtbt,  the  party  applying  for  the  process  must  make  an  aflSdavit  of  the 
fact  of  non-residence,  and  execute  thebondrequiredby  the  Revised  Statutes,  on 
application  for  an  attachment  before  a  justice  of  the  peace.    Per  Beardsley,  J. 

Where  there  veas  no  sufficient  affidavit,  and  it  did  not  appear  in  any  way  that  the 
defendant  was  anon-resident;  Tield,  that  the  judgment  should  be  reversed. 

Eeeoe  to  the  Albany  common  pleas.  Taylor  sued  Heath  by 
attachment  on  the  Tth  December,  1842,  returnable  the  9th  of  said 
December.  The  constable  stated  in  his  return  what  property  he  had 
attached,  but  that  he  had  not  served  the  attachment  personally  on 
the  defendant.  The  plaintiff  appeared  on  the  9th,  but  the  defend- 
ant did  not,  and  a  short  summons  was  issued  returnable  the  12th 
of  December,  to  which  the  return  was,  that  the  defendant,  after  a 
due  search,  could  not  be  found.  The  plaintiff  appeared,  but  the 
defendant  did  not.  Declaration  on  a  note  and  an  account.  Wit- 
ness sworn,  etc.     Judgment  for  the  plaintiff. 

On  certiorari  the  common  pleas  reversed  the  judgment,  because, 
as  is  said,  the  justice  had  no  jurisdiction  of  the  person  of  the 
defendant. 

E.  M.  Townsend,  for  the  plaintiff  in  error. 

Z.  J.  Lansing,  for  the  defendant  in  error. 
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Beaedslet,  J.  The  judgment  in  this  case  was  rendered  by  the 
justice  upon  proceedings  by  way  of  attachment  and  short  sum- 
mons. By  the  act  to  abolish  imprisonment  for  debt,  passed  in 
1831,  suits  may  be  instituted  against  non-resident  defendants  by 
attachments.  {Laws  1831,  403,  §  33.)  This  was  a  new  remedy, 
substituted  in  certain  cases  for  the  former  process  by  warrant, 
which  in  those  cases  the  statute  abolished. 

There  was  a  written  application  for  the  attachment,  but  it  did 
not  state  the  ground  on  which  it  was  asked  for.  There  was  also 
an  affidavit  made  by  the  plaintiff,  but  it  is  so  drawn  as  to  be  nearly 
unintelligible.  It  is  impossible  to  gather  from  it  that  the  defend- 
ant was  a  non-resident. 

If,  therefore,  proof  of  that  fact  was  requisite  to  authorize  the 
issuing  of  an  attachment,  these  proceedings  were  irregular,  and 
the  judgment  rendered  by  the  justice  was  consequently  erroneous. 

But  to  this  it  is  answered  that  no  affidavit  whatever  was  neces- 
sary ;  that  where  the  defendant  is  in  fact  a  non-resident,  an  attach- 
ment may  issue  as  a  matter  of  course,  without  proof  of  such  non- 
residence.  This  view  of  the  law,  I  admit,  is  sustained  by  the 
opinions  of  most  respectable  judges,  but  from  which,  I  am  con- 
strained to  add,  I  totally  dissent. 

In  Clark  v.  Luce  (16  Wend.,  479),  the  plaintiff  made  affidavit 
before  the  justice  that  the  defendant  was  a  non-resident  of  the 
county,  upon  which  an  attachment  was  issued  against  him.  On 
the  return  day  both  parties  appeared,  and  the  defendant  pleaded 
in  abatement,  amongst  other  things,  that  the  affidavit  was  not  in 
conformity  with  the  statute,  and  on  demurrer  the  justice  gave 
judgment  for  the  plaintiff.  The  defendant  then  pleaded  the  gen- 
eral issue,  which  was  tried  and  the  plaintiff  had  judgment.  This 
was  carried  by  appeal  to  the  common  pleas,  where  the  issue  of  fact 
was  tried  by  a  jury  and  a  verdict  found  for  the  plaintiff.  The 
report  states  that  the  court  of  "common  pleas  also  passed  upon 
the  issues  of  law,  and  adjudged  the  pleas  to  be  bad,  and  judgment 
was  accordingly  rendered  for  the  amount  of  the  verdict  and  costs.". 
That  judgment  was  brought  to  this  court  by  writ  of  error  and 
affirmed,  the  opinion  being  delivered  by  Savage,  Chief  Justice. 
He  began  by  remarking  that  "  the  regularity  of  the  issuing  of  the 
attachment  was  the  principal,  perhaps  the  only  point  in  the  case." 
Yarions  provisions  of  the  statute  on  the  subject  were  then  referred 
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to ;  but  without  at  all  passing  upon  the  suflSciency  or  insufficiency 
of  the  affidavit  -which  had  been  made,  he  precluded  all  inquiry 
upon  that  subject  by  holding  that  no  affidavit  whatever  was  neces- 
sary in  such  a  case,  as  an  attachment  against  a  non-resident  might 
issue  as  of  course  under  the  thirty-third  section  of  the  act  of  1831. 

This,  it  seems  to  me,  cannot  be  regarded  as  an  adjudication  upon 
the  present  question,  for  the  point  was  not  then  before  the  court. 
The  judgment  appealed  from  was  rendered  upon  an  issue  of  fact, 
and  not  an  issue  of  law.  (2  H.  8.  258,  §  186.)  The  issues  of  law 
which  arose  on  the  pleas  in  abatement,  had  been  decided  against 
the  defendant,  and  those  pleas  were  waived  by  pleading  the  gen- 
eral issue.  Upon  this  issue  the  judgment  appealed  from  was  ren- 
dered —  as  I  understand  the  statute  on  the  subject,  the  issue  of 
fact  alone  was  in  question  in  the  common  pleas  ;  the  issue  of  law 
which  had  been  formed  and  decided  in  the  justice's  court,  having 
been  waived,  and  therefore  not  carried  up  by  the  appeal.  {Id.  §§ 
186,  194,  210  to  216  ;  6  Bill,  621.)  In  this  state  of  the  case,  no 
question  as  to  the  regularity  of  the  attachment  could  be  made  in 
the  common  pleas.  If  the  defendant  would  have  made  such  a 
point  he  should  not  have  appeared  to  the  action,  or  should  have 
rested  on  his  pleas  in  abatement;  but  having  pleaded  in  chief,  and 
been  beaten  on  the  issue  of  fact,  his  remedy  by  appeal  was  upon  the 
merits  of  the  controversy,  and  could  not  reach  the  question  of  the 
regularity  of  the  attachment.  Such  being  the  case  of  Clark  v.  Luce, 
the  opinion  of  the  late  chief  justice  was  upon  a  point  not  material 
to  be  considered,  nor  strictly  before  the  court  for  decision.  It  can- 
not, therefore,  be  regarded  as  authority  which  the  court  are  bound 
to  follow,  although  certainly  entitled  to  most  respectful  considera- 
tion. 

I  am  aware  that  in  Bates  v.  Helyea  and  Wright  (23  Wend.,  336), 
the  late  Mr.  Justice  Cowen  appears  to  have  taken  the  opinion  in 
Clark  V.  Jjuce,  as  a  controlling  authority,  upon  the  strength  of 
which  it  was  held  that  neither  an  affidavit  or  a  bond  was  necessary. 
It  is  plain  enough  that  Judge  Cowen  was  not  satisfied  with  that 
opinion,  but  upon  the  maxim  stare  decisis,  et  non  quieta  movere, 
he  declared  that  he  felt  himself  bound  by  it. 

It  is  unnecessary  now  to  say  how  far,  if  at  all,  a  single  adjudged 
case,  believed  to  have  been  erroneously  decided,  should  ever  be 
regarded  as  absolutely  authoritative  in  the  same  court.    For  myself, 
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I  think  it  should  never  be  allowed  to  preclude  an  examination  of  the 
point  adjudged,  nor  deter  the  court  from  exercising  an  independent 
judgment  on  the  question.  Much  more  is  due  to  a  train  of  decisions, 
resulting  in  a  rule  of  property  which  has  been  acted  upon  and 
acquiesced  in  for  a  considerable  period  of  time ;  but  I  cannot  agree 
to  follow  any  case,  of  comparatively  recent  date,  on  the  single 
ground  that  the  point  has  been  adjudged.  But  if  I  am  right  in 
my  view  of  Clark  v.  Luce,  no  principle  applicable  to  the  present 
case,  or  to  that  of  Bates  v.  Relyea  and  Wright,  was  involved  in  it, 
and  of  consequence  it  decided  nothing  relevant  to  either.  We 
could  not,  therefore,  even  if  disposed  to  do  so,  refer  to  ClarJc  v. 
Luce,  and  repose  ourselves  on  stare  decisis,  for  the  question  before 
us  was  not  involved  in  that  case,  and  no  case  can  ever  be  regarded 
as  authoritative  beyond  the  direct  point  in  judgment. 

Nor  should  the  case  oi  Bates  v.  Relyea  and  Wright,  be  allowed 
to  control  the  decision  we  are  now  to  make.  That  was  trespass 
de  bonis  asportatis,  in  which  the  defendants  justified  under  an 
attachment  issued  in  their  favor  against  the  plaintifi^.  The  ques- 
tion before  the  court  arose  on  the  second  plea,  which  set  up  that 
they  prosecuted  the  plaintiflF  by  attachment,  alleging  that  he  was 
at  the  time  a  non-resident  of  the  county,  but  without  stating  in  the 
plea  that  this  fact  had  been  proved  to  the  justice  who  issued  the 
attachment.  The  court  held  the  plea  good  upon  the  authority  of 
Clark  V.  Luce,  Judge  Cowen  remarking  that  it  was  a  question  "of 
construction  upon  the  words  of  an  act,"  and  even  if  the  balance  of 
the  minds  of  the  court  should  be  against  the  opinion  in  Clark  v. 
Luce,  they  could  not  "  without  departing  from  the  maxim  stare 
decisis,  et  non  quieta  movere,  indulge  the  inclination."  The  case 
of  Bates  v.  Relyea  and  Wright,  was  decided  exclusively  on  author- 
ity, and  not  upon  an  examination  of  the  statute  on  which  the  case 
arose,  it  therefore  does  not  greatly  add  to  the  strength  of  the  prece- 
dent case.  The  same  remark  is  applicable  to  Vdh  JEtten  v.  Hurst 
(6  Hill,  311).  All  of  these  cases  depended  as  the  present  does  also, 
upon  positive  law :  upon  what  the  statute  contains.  I  think  it  will 
be  seen  that  a  provision  in  the  statute,  explicit  in  its  terms,  and 
direct  to  the  purpose,  was  entirely  overlooked,  in  deciding  them, 
and  which,  to  my  mind,  is  a  decisive  objection  to  them  as  authority. 
Add  to  this  that  Clark  v.  Luce,  so  far  as  respects  the  present  ques- 
tion, was  an  opinion  only,  and  not  a  decision  ;  and  that  Bates  v. 
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Rdyea  and  Wright  was  a  collateral  action,  and  not,  as  this  is,  a 
direct  proceeding  by  way  of  certiorari  and  writ  of  error,  to  review 
what  had  been  done  in  the  justice's  court,  and,  I  think,  we  need 
not  be  embarrassed  on  the  score  of  authority. 

By  the  Revised  Statutes  suits  might  be  commenced  by  attach- 
ment whenever  it  should  satisfactorily  appear  to  the  justice,  that 
the  debtor  had  departed  or  was  "about  to  depart  from  the  county 
where  he  last  resided,  with  intent  to  defraud  his  creditors,  or  to 
avoid  the  service  of  any  civil  process ;  or  that  such  debtor  keeps 
himself  concealed  with  the  like  intent."  (2  E.  S.  227,  §  11,  p.  230, 
§  26.)  But  the  application  for  such  attachment  was  required  to  be 
in  writing,  and  to  be  accompanied  by  the  affidavit  of  the  creditor 
or  his  agent,  in  which  the  sum  due  was  to  be  stated,  "and  the 
grounds  upon  which  the  application  is  founded ;  and  the  facts  and 
circumstances  to  establish  such  grounds  shall  also  be  verified  by 
the  affidavit  of  two  disinterested  witnesses."  A  bond  with  approved 
security,  was  also  to  be  given  by  the  applicant,  all  which  being 
done,  and  under  the  Bevised  Statutes  all  these  were  indispensable, 
the  attachment  might  be  issued.     (§  27,  28,  29.) 

Then  came  the  act  to  abolish  imprisonment  for  debt,  the  thirty- 
third  section  of  which  declares,  that,  "  whenever  by  the  provisions 
of  the  thirtieth  section  of  this  act,  no  warrant  can  issue,  and  the 
defendant  shall  reside  out  of  the  county,  he  shall  be  proceeded 
against  by  summons  or  attachment."  The  next  succeeding  section 
authorizes  an  attachment  to  issue  when  the  property  of  the  debtor 
has  been  fraudulently  assigned,  &c.,  but  before  any  attachment 
shall  issue  in  SMcA  case,  or  in  the  cases  provided  for  in  "the  revised 
statutes,  the  plaintiif  shall  by  his  own  affidavit,  or  that  of  some 
other  person  or  persons,  prove  to  the  satisfaction  of  the  justice,  the 
facts  and  circumstances  to  entitle  him  to  the  same ;"  and  so  much 
of  said  revised  statutes  "  as  requires  any  other  or  different  proof 
for  the  issuing  of  an  attachment  than  that  required  by  this  section, 
is  hereby  repealed."  (§  35.)  By  this  section,  in  terms,  a  bond  is 
required  in  all  cases  provided  for  by  this  act. 

This  section  dispenses  with  the  affidavit  of  two  disinterested 
witnesses  which  the  Revised  Statutes  required;  (2^.  xS.  230,  §28); 
but  not  so  with  the  affidavit  of  the  creditor  himself,  or  of  some  one 
in  his  behalf,  which  the  Bevised  Statutes  also  made  necessary.  No 
attachment  therefore  can  now  issue  under  the  authority  of  those 
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statutes  -without  such  affidavit  of  the  party  or  his  agent.  It  must  also 
be  made  when  an  attachment  is  applied  for  under  {he  thirty -fourth 
section  of  the  act  to  abolish  imprisonment  for  debt.  (See  §  35.) 
And  in  my  judgment  it  is  equally  necessary,  before  an  attachment 
can  lawfully  issue  against  a  non-resident  under  the  thirty-third 
section  of  that  act.  It  is  authorized,  in  such  case,  because  the 
defendant  is  a  non-resident,  and  one  against  whom  no  warrant  can 
issue ;  but  these  facts  and  circumstances  must  be  proved  by  the 
affidavit  of  the  party  or  his  agent,  or  an  attachment  cannot  issue, 
in  this,  more  than  in  any  other  case.  It  is  never  to  issue  as  of 
course,  but  only  when  proper  cause  is  shown.  This,  as  it  seems  to 
me,  cannot  admit  of  a  doubt,  for  the  forty -third  section  of  the  act 
to  abolish  imprisonment  for  debt  declares  that  all  the  provisions  of 
the  Kevised  Statutes,  which  require  proof  to  be  made,  and'  security 
to  be  given,  before  an  attachment  can  legally  issue,  and  which  are 
not  expressly  repealed  by  said  act,  nor  inconsistent  with  its  pro- 
visions, shall  be  in  full  force,  and  shall  apply  to  the  provisions  of 
said  act  to  abolish  imprisonment  for  debt,  "  so  far  as  the  sa/me 
relate  to  proceedings  in  courts  iefore  justices  of  the  peace.''''  Issuing 
an  attachment  against  a  non-resident  defendant,  is  a  proceeding  in 
court,  before  a  justice  of  the  peace. 

The  provision  of  the  Eevised  Statutes,  which  requires  an  affidavit 
of  the  applicant  for  an  attachment,  or  his  agent,  proving  the  grounds 
on  which  it  is  applied  for,  is  not  repealed  expressly  or  by  implica- 
tion, by  the  act  to  abolish  imprisonment  for  debt ;  nor  is  it  incon- 
sistent with  anything  contained  in  said  act.  Such  affidavit  is  there- 
fore now  required  by  law  before  an  attachment  can  issue  under  the 
thirty-thwd  section,  or  indeed,  in  any  case  whatever.  Section  forty- 
three  seems  to  have  escaped  the  attention  of  the  court,  in  deciding 
the  two  cases  which  have  been  referred  to,  or  they  would  have 
been  otherwise  disposed  of. 

The  attachment,  in  this  case,  was  issued  without  authority,  and 
against  law,  and  the  judgment  of  the  common  pleas,  reversing 
that  of  the  justice,  was  correct,  and  should  be  affirmed. 

Beonson,  C.  J.  and  Jewett,  J.,  concurred  in  the  opinion  that 
the  judgment  of  the  common  pleas  ought  to  be  affirmed,  on  the 
ground  that  it  did  not  appear  in  any  way  that  the  defendant  was  a 
non-resident ;  but  without  expressing  any  opinion  on  the  question 
discussed  by  Beaedslet,  J.,  whether  the  statute  required  an  affida- 
vit in  such  a  case. 
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COUET  OF  APPEALS. 

Skinnion  v.  Kellet. 
(18  I^ew-Tork  E.,  355.     Decided  1858.) 

Upon  an  application  to  a  justice  of  tlie  peace  for  an  attachment,  slight  evidence 
was  presented  of  an  intent  on  the  part  of  the  defendant  to  defraud  his  credi- 
tors: Held,  although  the  evidence  was  so  insufllcient  that  the  action  of  the 
justice  would  be  reversed  upon  a  direct  proceeding  to  review  it,  the  process  is 
to  be  deemed  valid  when  attacked  in  a  collateral  action. 

In  such  cases  the  procees  is  not  to  be  held  void  if  the  magistrate  had  before  him 
evidence  legally  tending  to  establish  the  jurisdictional  fact,  and  requiring  the 
exercise  of  his  judicial  judgment  as  to  its  cogency. 

Appeal  from  the  Supreme  Court.  Action  for  taking  certain  per- 
sonal property  of  the  plaintiff.  The  defendant  justified  under  an 
execution  against  the  plaintiff,  issued  upon  a  judgment  rendered 
by  a  justice  of  the  peace,  in  an  action  commenced  by  attachment. 
The  affidavits  on  which  the  attachment  was  allowed  were  sworn 
November  18th,  1853,  and  stated  that  Skinnion  owed  other  debts 
than  that  to  the  applicant,  the  defendant  in  this  case ;  that  he  was 
a  tenant  of  the  applicant  and  had  raised  that  season  a  good  crop 
of  grain  —  oats,  corn,  buckwheat  and  wheat — and  had  cut  some 
twenty-six  tons  of  hay ;  that  he  had  disposed  of  and  removed  the 
greater  part  of  the  hay,  and  over  four  hundred  bushels  of  oats  and 
sixty  bushels  of  buckwheat ;  that  persons  were  engaged  in  remov- 
ing the  hay  and  grain  ;  that  not  more  than  four  tons  of  hay  could 
then  be  found  on  Skinnion's  premises,  no  wheat  or  buckwheat,  but 
thirty  or  forty  bushels  of  oats,  which  Skinnion  said  belonged  to 
another  man  ;  that  Skinnion  had  often  been  requested  to  pay  and 
refused  so  to  do,  and  plainly  told  deponent  that  he  did  not  know 
whether  he  should  pay  him  or  not ;  that  Skinnion  had  in  his  pos- 
session a  wallet,  which  had  the  appearance  of  being  well  filled  with 
bank  bills.  Upon  the  trial  at  the  Otsego  circuit,  the  judge  decided 
that  the  affidavits  were  insufficient  to  give  the  justice  jurisdiction 
to  issue  the  attachment,  and  excluded  evidence  of  the  subsequent 
judgment  and  execution.  The  defendant  excepted.  The  plaintiff 
had  a  verdict  and  judgment,  which  having  been  affirrried  at  a  gen- 
eral term  in  the  sixth  district,  the  defendant  appealed  to  this  court. 

Lyman  Tremain,  for  the  appellant. 

Thomas  Smith,  for  the  respondent. 
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Johnson,  Ch.  J.  The  attachment,  the  validity  of  which  is 
collaterally  attacked  in  this  action,  was  issued  under  sections  34  and 
35  of  the  act  to  abolish  imprisonment  for  debt  {Laws  of  1831,  ch. 
300),  as  amended  by  chapter  107,  of  the  Laws  of  1842.  To  authorize 
an  attachment  under  those  sections  it  must,  among  other  requisites, 
satisfactorily  appear  to  the  justice  that  the  defendant  is  about  to 
remove  from  the  county  any  of  his  property,  with  intent  to  defraud 
his  creditors,  or  has  assigned,  disposed  of,  secreted,  or  is  about  to 
assign,  dispose  of  or  secrete  any  of  his  property  with  the  like  intent. 
The  plaintiff,  by  his  own  affidavit  or  that  of  others,  must,  before 
the  attachment  can  be  issued,  prove  to  the  satisfaction  of  the  justice, 
the  facts  and  circumstances  to  entitle  him  to  the  same. 

In  this  class  of  cases,  where  facts  are  preliminarily  to  be  proved 
as  the  basis  of  the  right  to  employ  the  process,  if  the  proof  has  a 
legal  tendency  to  make  out  the  case  required  by  the  statute, 
although  it  be  so  slight  and  inconclusive,  that,  upon  a  direct  pro- 
ceeding to  review  it,  the  magistrate's  action  would  be  reversed, 
yet  in  a  collateral  action  the  process  will  be  deemed  valid.  It  will 
be  so  deemed  because  the  justice,  having  proof  presented  to  him, 
and  being  required  by  law  to  determine  upon  the  weight  of  the 
proof,  has  acted  judicially  in  making  his  determination.  His  deci- 
sion may  be  erroneous  but  is  not  void.  {Miller  v.  BrinJcerhoff,  4 
Denio,  118',  Va/n  Alstyne  v.  Erwin,  1  Kern.,  331.)  "With  what 
liberal  indulgence  to  officers  and  parties,  courts  judge,  even  upon 
such  jurisdictional  questions,  and  the  ground  of  policy  on  which 
that  course  rests,  are  shown  in  the  last  case  cited. 

The  only  point  in  which  a  defect  of  proof  can  be  claimed  to 
exist  in  this  case  respects  the  intent  to  defraud  creditors.  Cer- 
tainly, the  proof  presented  was  not  strong,  and  upon  a  direct  pro- 
ceeding to  review  the  action  of  the  justice  in  issuing  the  attach- 
ment, it  would  not  be  held  as  sufficient.  But  coming  up  in  this 
collateral  way  it  seems  to  me  that  there  was  proof  upon  the  point 
of  intent,  which  presented  to  the  justice  a  case  for  the  exercise  of 
his  judgment  as  to  its  cogency.  It  was  proved  that  the  debtor  was 
a  farm  tenant  of  Kelley  ;  was  indebted  to  him  and  to  other  per- 
sons,, and  had  been  frequently  applied  to  by  him  for  payment,  and 
as  frequently  had  refused  it ;  had  removed  most  of  his  farm  crops 
and  disposed  of  them ;  appeared  to  have  money  in  his  possession, 
and  not  only  still  refused  to  pay  presently,,  but  added  that  he  did 
42 
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not  know  whether  he  should  pay  or  not.  These  circamstances, 
with  others  corroborative  of  them  and  of  the  same  nature,  although 
they  were  far  from  conclusively  proving  an  intent  to  defraud  credi- 
tors, still  tended  that  way.  They,  no  doubt,  created  a  conviction 
in  the  mind  of  the  creditor  and  the  justice  that  such  was  the  pur- 
pose of  the  debtor,  and  we  cannot  say  they  were  so  completely 
without  force  as  proof  as  to  render  the  proceeding  of  the  justice 
utterly  void,  and  the  party  a  trespasser  in  availing  himself  of 
the  process  which  the  justice  awarded. 

The  judgment  must  be  reversed  and  a  new  trial  ordered. 

Selden,  J.,  expressed  no  opinion ;  all  the  other  judges  con- 
curring. 


SUPEEME  COURT. 

Smith  v.  Lfce^ 

(14   Wend.,  237.     Decided  1835) 

In  a  proceeding  by  attachment,  under  the  act  to  abolish  imprisonment  and  to 
punish  fraudulent  debtors,  the  plaintiff  must  state  in  his  atfldavit  the  origin  of 
his  demand,  that  is,  whether  founded  upon  contract  or  upon  judgment;  and 
must  also  state  the/acte  and  circumstances  upon  which  the  application  is  made, 
as  that  the  defendant  had  declared  his  intention  to  remove  his  property,  &c., 
or  had  assigned  it  without  consideration,  or  secreted  it,  or  any  other  circum- 
stance indicating  fraud ;  the  mere  belief  of  the  plaintiff  is  not  sufficient. 


Eekoe  by  certiorari  from  this  court  to  a  justice  of  the  peace. 
Luce  commenced  a  suit  by  attachment,  under  the  "  act  to  abolish 
imprisonment  for  debt  and  to  punish  fraudulent  debtors."  Session 
Zaws,  18S1, page  404:,  %3i,  35.  The  attachment  was  served  on 
the  day  to  which  the  trial  of  the  cause  was  adjourned ;  the  defend- 
ant appeared  and  objected  to  further  proceedings,  on  the  ground 
of  the  insufficiency  of  the  plaintiff's  affidavit,  which  it  was  alleged 
was  made  in  reference  to  the  act  to  abolish  imprisonment,  &c.,  and 
the  attachment  was  issued  under  the  old  law.  The  objections 
were  overruled,  and  the  justice  proceeded  to  hear  the  proofs  of  the 
plaintiff,  and  rendered  judgment  against  the  defendant  for  $30^^ 
damages  and  costs  of  suit.     The  substance  of  the  affidavit  is  set 
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forth  in  the  opinion  delivered  by  the  Chief  Justice.     The  defend- 
ant sued  out  a  certiorari  from  this  court. 

0.  Robinson,  for  the  plaintiff  in  error. 

A.  P.  Orant,  for  the  defendant  in  error. 

By  the  Court,  Savage,  Ch.  J.  The  only  question  in  this  case 
is,  whether  the  affidavit  was  sufficient  to  authorize  the  issuing  an 
attachment. 

It  is  admitted  that  the  proceeding  was  under  the  act  of  1831. 
Session  Laws,  p.  404,  §§  34,  35.  By  the  34th  section  of  that  act,  it 
is  enacted  that  suits  may  be  commenced  before  justices  by  attach- 
ment, wpon  contract,  express  or  implied,  or  upon  any  judgment 
for  $50  or  less,  "  whenever  it  shall  satisfactorily  appear  to  such 
justice  that  the  defendant  is  about  to  remove  from  the  county  any 
of  his  property,  with  intent  to  defraud  his  creditors,  or  has  assigned, 
disposed  of,  secreted,  or  is  about  to  assign,  dispose  of  or  secrete  any 
of  his  property  with  like  intent,  whether  such  defendant  be  a  resi- 
dent of  this  State  or  not."  The  35th  section  declares,  that  before 
any  attachment  shall  issue  in  such  case,  or  in  cases  provided  for  in 
the  revised  statutes,  2  R.  S.  230,  "  the  plaintiff  shall,  by  his  own 
affidavit,  or  that  of  some  other  person  or  persons  prove  to  the  sat- 
isfaction of  the  justice  the  facts  and  circumstances  to  entitle  him 
to  the  same,  and  that  he  has  such  a  claim  as  is  specified  in  the  last 
preceding  section  against  the  defendant,  over  and  above  all  dis- 
counts which  the  defendant  may  have  against  him,  specifying  as 
near  as  may  be  the  amount  of  such  claim  or  the  balance  thereof." 
The  affidavit  upon  which  the  attachment  in  this  case  issued  stated 
that  the  defendant  was  indebted  to  the  plaintiff  in  the  sum,  as  near 
as  the  deponent  could  estimate  the  same,  of  $30.45,  over  and 
above  all  discounts,  and  that  deponent  believed  "  that  said  J.  S. 
is  about  to  remove  or  has  removed  from  said  county  his  property, 
with  intent  to  defraud  his  creditors,  or  has  assigned,  disposed  of, 
secreted,  or  is  about  to  assign,  dispose  of  or  secrete  his  property 
with  the  like  intent." 

By  the  35th  section,  the  plaintiff  was  bound  to  prove  to  the  sat- 
isfaction of  the  justice  the  facts  and  circumstances  which  entitled 
him  to  the  attachment.    Those  facts  and  circumstances  are,  1.  That 
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the  plaintiff  has  such  a  demand  as  the  statute  describes ;  and  2. 
That  the  defendant  is  about  to  remove  his  property,  or  has  assigned, 
disposed  of  or  secreted  it,  or  is  about  to  do  so,  with  intent  to  defraud 
his  creditors.  The  affidavit  is  defective  as  to  the  origin  of  the 
demand ;  it  should  state  that  it  was  v^on  contract  or  upon  judg- 
ment. It  is  also  defective  in  omitUng  to  state  the  facts  and  cir- 
cumstances from  which  the  plaintiff  draws  the  conclusion  that  the 
defendant  is  about  to  do  the  acts  which  he  specifies.  The  plaintiff's 
own  belief  is,  neither  a  fact  or  a  circumstance  upon  which  the  jus- 
tice can  exercise  his  judgment.  It  is  not  sufficient  that  the  plain- 
tiff is  satisfied  of  the  unlawful  acts  or  intentions  of  the  defendant. 
The  justice  must  be  satisfied,  and  he  must  be  so  satisfied  from 
proof  of  facts  and  circumstances ;  not  the  belief  of  any  one.  Facts 
must  be  shown  to  the  justice  which  shall  leave  no  reasonable  doubt 
on  his  mind  that  the  defendant  has  committed,  or  is  about  to  com- 
mit the  fraudulent  acts  mentioned  in  the  statute  :  For  instance  had 
the  affidavit  stated  positively  that  the  defendant  had  declared  his 
intention  to  remove  his  property  to  avoid  the  payment  of  his  debts ; 
or  that  he  had  assigned  or  secreted  his  property,  being  indebted  at 
the  time,  and  setting  forth  the  circumstances,  such  as  want  of  con- 
sideration for  an  assignment,  or  any  other  circumstance  which 
equally  indicates  fraud ;  such  an  affidavit  would  be  proof  upon 
which  the  judge  could  act  judicially  and  draw  his  own  conclusion, 
whether  the  defendant  had  done  the  acts,  or  was  about  to  do  them, 
which  would  authorize  the  issuing  an  attachment.  It  is  argued 
that  it  is  enough  if  the  justice  is  satisfied.  I  answer  he  must  be 
satisfied  judicially,  and  has  no  right  to  be  satisfied,  unless  upon 
legal  proof;  proof  of  facts  and  circumstances,  not  belief  alone. 
The  judgment  must  be  reversed  ;  but  as  this  is  a  certiorari  direct 
from  this  court  to  the  justice,  there  are  no  costs. 
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COUET  OF  EREOES. 

William  M'Donald,  Franklin  Livingston,  William  Geiffeth 
AND  Seth  Eddy,  Appellants,  v.  John  Neilson,  Respondent. 

(2  Cowen,  139.     Decided  1823.) 


Where  a  party,  whose  personal  property  has  been  seized  imder  an  execution  against 
him,  and  a  sale  of  It  forced,  with  great  rigor  and  oppression,  and  at  enormous  sac- 
rifice, by  the  deputy  sheriflF,  acting  in  concert  with  the  creditor,  who  is  the  chief 
bidder  at  the  sale,  is  induced,  in  order  to  avoid  the  sacrifice  of  the  whole  pro- 
perty, to  yield  to  the  demands  of  the  creditor,  and  to  give  him  a  bond  and  mort- 
gage for  a  large  sum  of  money,  so  as  to  cover  not  only  the  amount  of  the  exe- 
'  cution,  but  also  debts  due  from  a  son  of  the  debtor  who  is  insolvent,  the  sale 
will  be  declared  oppressive  and  illegal  by  a  Court  of  Equity;        *        *        * 


A  sheriff  is  not  bound  to  obey  the  instructions  of  a  party,  in  executing  &fl.  fa,  if 

he  sees  it  will  produce  a  great  sacrifice  of  property; 
But  should  rather  postpone  the  sale;  especially  where  the  plaintiff  cannot  sustain 

any  injury  by  the  delay. 
He  should  take  all  necessary  and  lawful  measures  to  secure  the  sum  he  is  directed 

to  levy; 
But  as  to  time,  place  and  manner  of  sale,  he  is  vested  with  a  sound  discretion. 


JB.  F.  Butler,  for  the  appellants. 
Yan  Vechten  and  Henry,  contra. 

WooDWOETH,  J.  The  object  of  the  bill  is,  to  be  relieved  against 
a  bond  and  mortgage,  given  by  the  respondent  to  William  M'Don- 
ald, and  a  note  of  fifty  dollars  to  Seth  Eddy. 

The  appellants  are  charged  as  parties  to  a  fraudulent  combina- 
tion to  oppress  the  respondent,  by  the  sacrifice  of  his  property  at 
a  sheriflF's  sale,  in  order  to  indemnify  themselves  for  certain  debts 
against  John  Neilson,  Jun.,  a  son  of  the  respondent. 

On  the  22d  November,  1819,  the  appellants  and  others  attended 
the  sale,  when  personal  property  to  a  large  amount  was  sold  by 
Griffeth,  and  purchased  chiefly  by  M'Donald  &  Eddy.  It  is  not 
necessary  to  occupy  time,  by  a  minute  statement  of  facts.  I  shall 
merely  observe,  that  the  respondent  was  a  man  in  affluent  circum- 
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stances,  having  a  large  real  and  personal  estate  of  from  $12,000  to 
$15,000.  The  amount  of  the  execution  was  $480.83.  It  appears 
that  the  respondent  requested  Griffeth,  the  officer,  to  delay  the  sale, 
until  he  could  send  three  miles  and  procure  the  money ;  Griffeth 
declined  to  take  anything  but  specie.  The  respondent  then  offered 
to  pay  in  specie  the  next  day,  or  as  soon  as  a  person  could  go  to 
Waterford  and  return  ;  security  was  offered  for  the  performance. 
These  propositions  were  rejected  on  the  ground  that  M'Donald 
insisted  on  an  immediate  sale,  although  the  execution  had  been 
but  a  few  days  in  the  officer's  hands.  M'Donald,  in  his  answer, 
admits  the  demand  of  specie  was  with  the  view  of  preventing  the 
respondent  from  obtaining  the  means  of  satisfying  the  execution, 
with  as  much  facility,  as  he  otherwise  might  have  done,  and  with 
the  view  of  making  advantageous  purchases,  in  the  hope  of  saving 
a  large  amount  due  to  him  from  John  Neilson,  Jun. ;  believing  that 
the  respondent  had  fraudulently  combined  with  his  son,  to  prevent 
the  collection,  and  was  morally  bound  to  refund  the  avails  of  a 
raft  of  which  he  fraudulently  got  possession.  After  selling  the 
out-door  property  and  when  the  officer  was  about  to  commence 
the  sale  of  the  furniture,  the  respondent  was  prevailed  on  by  the 
advice  of  his  friends,  in  order  to  prevent  a  further  sacrifice,  to  make 
an  accommodation,  by  which  $2,500  was  secured  to  M'Donald  in 
satisfaction  of  the  execution  and  his  debt  against  John  Neilson, 
Jun.     The  property  sold  was  then  given  up. 

I  have  thus  glanced  at  the  material  facts  ;  the  question  is,  can  a 
contract,  entered  into  under  such  circumstances,  be  upheld  in 
a  Court  of  Equity  ?  I  am  clearly  of  opinion  it  cannot,  without 
overruling  long  established  and  well  settled  principles,  hitherto 
considered  of  vital  importance  to  protect  against  that  species  of 
oppression,  which  is  sought  to  be  justified  under  the  forms  of  law. 
With  respect  to  Griffeth,  certain  duties  devolved  on  him  as  a  pub- 
lic officer ;  he  was  undoubtedly  to  take  all  necessary  and  lawful 
means  to  comply  with  the  exigency  of  the  writ,  and  thereby  to 
secure  to  the  plaintiff  in  the  execution,  the  fruits  of  his  recovery. 
As  to  time,  place  and  manner  of  sale,  a  sound  discretion  was  vested 
in  him ;  but  full  confidence  that  it  would  not  be  abused.  It  is 
indispensably  necessary  to  the  due  administration  of  justice,  that 
the  exercise  of  this  discretion  should  never  be  under  the  direction 
of  one  party,  so  as  to  oppress  and  bring  ruin  on  the  other.     The 
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officer  is  bound  to  consult  his  own  judgment,  to  act  firmly,  but 
temperately,  and  in  no  case  can  he,  without  just  reprehension  lend 
himself  to  the  views  of  either  party,  or  become  the  instrument  to 
avenge  their  real  or  imaginary  wrongs. 

The  conduct  of  the  officer  was  altogether  unjustifiable,  wanton 
and  oppressive ;  it  is  neither  palliated  or  excused,  by  proving  that 
he  acted  under  the  orders  of  the  plaintiff  in  the  execution.  After 
property,  valued  at  $1,200  and  upwards  had  been  sold  for  $300, 
a  suspension  takes  places,  the  negotiation  is  concluded  and  the 
mortgage  given.  Did  the  parties  treat  on  equal  terms  ?  Was  the 
respondent  under  no  restraint  ?  Was  he  induced  to  compromise 
to  save  his  property  from  further  sacrifice  ?  It  seems  to  me,  there 
can  be  but  one  opinion  on  this  subject.  If  so,  can  a  lawful  con- 
tract be  upheld  by  such  means  ?  Here  was  a  pressure  upon  distress, 
which  in  the  view  of  a  Court  of  Equity,  entitled  the  respondent 
to  relief. 


SUTHEELAND,  J.  *  *  *  * 


* 


***** 


As  to  the  other  appellants,  the  evidence  of  combination  is  over- 
whelming. The  testimony  of  Hunter,  as  to  the  declaration  of 
Griffeth,  that  he  was  afraid  the  respondent  would  return  before  the 
day  of  sale,  and  get  the  proceedings  stayed,  receives  strong  and 
ample  confirmation  from  Griffeth's  whole  subsequent  conduct  and 
from  all  the  circumstances  of  the  case.  It  is  the  first  glimmering 
we  discover  of  the  spirit  and  object  with  which  the  proceedings 
were  conducted ;  and  makes  him  an  accessory  before  the  fact,  to 
all  the  subsequent  acts  of  violence  and  oppression.  It  is  followed 
up  by  an  abandonment  of  all  official  discretion,  and  an  entire  sub- 
mission to  the  plaintiffs  in  the  execution.  Instead  of  acting  as 
minister  of  the  law,  and  guarding  its  process  against  misapplication 
and  abuse,  he  became  the  passive  instrument  of  a  party  in  the 
accomplishment  of  his  illegal  purposes.  It  was  contended  upon 
the  argument,  that  he  was  not  bound  to  incur  the  hazard  of  a  sus- 
pension or  adjournment  of  the  sale,  and  that  the  law  will  not 
inquire  into  the  extent  of  the  hazard.  Is  it  indeed  true,  that  the 
law  will  not  exercise  a  supervision  or  control  over  the  discretionary 
acts   of  its   ministerial  officers  ?     That  they  are   omnipotent  and 
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irresponsible  in  the  exercise  of  the  power  intrusted  to  them  ?  "  It 
is  a  proposition,"  as  was  once  said  by  Ld.  Hardwicke,  "  too  mon- 
strous to  be  debated." 

The  law  will  make  the  most  liberal  intendment  in  favor  of  its 
ministerial  officers,  when  acting  within  tlie  limits  of  their  authority ; 
but  it  will  not  permit  them  to  resort  to  the  ultima  ratio,  when  the 
legitimate  object  which  it  is  their  duly  to  effect,  can  be  accom- 
plished by  milder  means.  Has  a  sheriff  a  right  to  load  an  unre- 
sisting debtor,  who  quietly  submits  to  liis  authority,  with  bonds 
and  fetters,  to  guard  against  an  escape  in  carrying  him  from  his 
home  to  a  prison  1  and  yet  it  is  the  most  effectual  way  of  prevent- 
ing an  escape. 

It  was  the  duty  of  Griffeth,  under  the  circumstances  of  this  case, 
to  have  suspended  or  adjourned  the  sale ;  and  his  conduct  through- 
out the  whole  of  this  transaction  deserves  the  severest  reprehension. 


Savage,  Ch.  J.  *  *  *  *  *  * 

******** 

The  sheriff"  must  obey  his  writ.  It  is  his  duty,  therefore,  on  a 
fi.  fa.  to  collect  the  money  by  the  return  day.  He  must  not  show 
favor,  or  give  unreasonable  delay,  neither  should  he  be  guilty  of 
oppression,  or  use  more  severity  than  is  necessary.  {Bac.  Abr. 
Sheriff,  {N)  Bait.  Sheriff,  109,  110.) 

In  this  case  the  execution  was  delivered  to  him  on  the  lO^A 
November,  1819,  returnable  at  the  next  January  term.  He  levied 
on  the  13i!A  November  and  advertised  the  property  for  sale  on 
the  22(^.  The  respondent  was  absent  when  the  levy  was  made, 
and  returned  the  evening  before  the  sale.  On  the  morning  of  the 
22(^,  he  requested  a  postponement  of  the  sale,  to  which  Griffeth 
answered,  he  should  obey  the  instructions  of  M'Donald.  He 
requested  M'Donald  to  agree  to  the  postponement,  which  he  refused. 
I  incline  to  credit  this  statement  of  facts  rather  than  the  relation 
of  J.  Neilson,  Jun.  M'Donald  told  the  deputy  that  he  shoiild 
demand  specie  of  the  sheriff,  and  the  deputy  then  gave  notice  that 
he  should  require  it  of  the  purcliasers. 

It  is  not  at  all  surprising  that  M'Donald  should  have  been  will- 
ing to  distress  the  respondent;  smarting  under  the  losses,  disap- 
pointments, and  perplexities  he  had  suffered,  resulting,  as  he  sup- 
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posed,  from  the  wanton  and  malicious  officiousness  of  the  respond- 
ent, he,  no  doubt,  felt  gratified  with  the  prospect  of  receiving 
remuneration  and  inflicting  punishment  upon  him.  The  sherifi', 
however,  ought  not  to  lend  himself  to  any  one,  and  thus  become 
the  instrument  of  gratifying  the  vindictive  feelings  of  an  exasperated 
party.  I  am  rather  inclined  to  believe,  that  in  this  instance,  the 
deputy  acted  under  an  impression  that  he  was  bound  to  obey 
M'Donald's  instructions.  In  this  he  was  mistaken.  He  was  bound 
to  exercise  a  proper  discretion,  and  when  he  saw  that  there  must 
be  a  great  sacrifice  of  the  respondent's  property,  it  was  his  duty  to 
have  postponed  the  sale.  {Tinoom  v.  Purdy,  5  John.  H&p.  345.) 
A, reasonable  time  should  have  been  given  the  respondent  to  obtain 
the  money,  particularly  when  the  sheriff  could  not  possibly  sustain 
any  loss  from  the  indulgence. 

******* 


Talcott  v.  Eosenbeeg. 
(8  All.  N.  S.,  287.    Decided  1870.) 

Appeal  from  a  judgment  of  the  Marine  Court. 
This  action  was  brought   by   James   Talcott   against   Felix   J. 
Rosenberg,  and  another,  in  the  marine  court  of  the  city  of  New  York. 

Du  Bois  Smith,  for  the  plaintiff. 

A.  Blumenstiel,  for  the  defendants. 

By  the  Court,  Loew,  J.  On  this  appeal,  three  questions  are  pre- 
sented for  our  consideration. 

1st.  Were  the  affidavits,  upon  which  the  attachment  was  issued 
by  the  court  below,  sufficient  to  sustain  the  same,  and  confer  juris- 
diction on  that  tribunal  ? 

2d.  Was  it  necessary  that  the  attachment  should  bear  the  seal  of 
the  court ;  and  if  so,  could  the  defect  of  its  omission  be  cured  by 
amendment  ?     And 

3d.  Was  the  sheriff's  return  sufficient;  and  if  not,  had  the  court 
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below  the  power  to  order  it  to  be  amended  ?  As  to  the  sufficiency 
of  the  affidavits,  it  may  perhaps  be  that  the  plaintiff  did  not  make 
out  a  very  strong  case,  but  still  I  think  the  facts  set  forth  are  suffi- 
cient to  support  the  allegation  that  the  defendants  had  disposed,  and 
were  about  disposing,  of  their  property,  with  the  intent  to  defraud 
their  creditors.  From  plaintiff's  affidavit  it  appears  that  when  the 
goods  were  purchased  the  defendants  stated  that  they  had  twenty- 
five  thousand  dollars  cash  capital  in  their  business,  over  all  their 
debts  and  liabilities ;  that  they  had  other  property  in  addition, 
which  made  them  worth  forty  thousand  dollars,  and  that  they  were 
doing  a  cash  husiness ;  and  yet  a  few  weeks  thereafter,  when  the 
indebtedness  became  due,  they  declared  that  they  had  no  money, 
and  had  not  had  any  for  many  days,  except  what  they  had  bor- 
rowed, and  that  they  did  not  know  whether  they  were  solvent  or 
not.  It  further  appears,  that  within  a  month  prior  to  this  time 
their  stock  of  goods  had  amounted  in  value  to  twenty  thousand 
dollars,  but  that  it  had  now  suddenly  become  reduced  in  amount 
to  two  thousand  dollars;  which  they  were  then,  packing  up  and 
removing.  It  also  appears,  that  within  the  same  space  of  time 
they  had  secretly  removed  many  .thousand  dollars  worth  of  goods 
from  their  store,  and  sent  the  same  to  Trenton,  N.  J.,  New  Bruns- 
wick, Rochester  and  Albany,  all  directed  to  "  S.  Lowenstein,"  a 
brother  of  one  of  the  defendants. 

It  seems  to  me  that  this  affidavit  was  sufficient  to  authorize  the 
issuing  of  the  attachment.  Such  was  our  opinion  on  the  argument ; 
and  upon  reflection,  I,  for  my  part,  can  see  no  reason  for  changing 
it.  A  liberal  indulgence  is  to  be  extended  to  these  proceedings, 
even  upon  questions  of  jurisdiction;  and  although  the  case  be 
neither  strong  nor  conclusive,  still,  if  enough  is  set  forth  in  the 
affidavit  to  require  of  the  officer  the  exercise  of  his  judgment  in  the 
matter,  and  the  facts  legally  tend  to  support  the  allegation  that 
the  defendant  has  assigned  and  disposed  of,  or  is  about  to  assign 
and  dispose  of,  his  property,  with  theintent  to  defraud  his  creditors, 
it  will  be  sufficient.  ( Van  Alstyne  v.  Erwin,  11  N.  T.,  340,  341 ; 
Bascom  v.  Smith,  31 JST.  T.,  595  ;  4:EiU,  598,  602 ;  6  Row.  Pr.,  386.) 

With  regard  to  the  second  point,  it  may  be  said  that  the  law 
creating  the  marine  court  provided  that  all  process  issuing  out  of 
said  court  should  be  sealed  with  the  seal  thereof  (2  Rev.  Laws  of 
1813,  p.  383,  §  111).     In  Churchill  v.  Marsh,  4  K  D.  Smith,  369, 
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this  court  held  that  a  compliance  with  said  provision  of  the  law  is 
still  requisite  and  necessary. 

Upon  the  doctrine  of  stare  decisis,  that  decision,  unless  mani- 
festly erroneous  (which  I  am  not  prepared  to  say  it  is),  controls, 
and  should  be  adhered  to  by  us  in  the  present  case. 

It  follows,  therefore,  that  the  attachment  should  hare  been  issued 
under  the  seal  of  the  court. 

The  counsel  for  the  respondent,  in  support  of  his  argument  that 
the  seal  was  unnecessary,  has  referred  us  to  section  57  of  the  judi- 
ciary act  of  1847  {Laws  of  1847,  ch.  280,  §  57),  which  declares  that 
no  process  of  a  court  of  record,  which  shall  be  subscribed  with  the 
name  of  the  attorney  or  party  by  whom  it  is  issued,  except  such  as 
shall  be  issued  by  special  order  of  the  court,  shall  be  deemed  void 
or  voidable  by  reason  of  halving  no  seal. 

This  provision,  I  am  inclined  to  think,  will  not  aid  him. 
Although  the  law  creating  the  marine  court  declares  that  it  shall 
be  a  court  of  record,  still  it  is  such  only  for  certain  purposes.  Its 
jurisdiction  is  special  and  limited ;  nor  does  it,  in  the  exercise  of 
that  jurisdiction  act  as  a  court  of  record  between  parties  (1  Duer, 
158 ;  2  ^.  Z>.  Smith,  595 ;  23  Wend.,  375  ;  6  Rill,  590 ;  19  Aih.  Fr., 
236).  That  court  is  nowhere  mentioned  in  the  judiciary  act ;  and 
I  am  satisfied,  from  the  whole  tenor  of  the  act,  that  the  provision 
referred  to  was  intended  by  the  legislature  to  apply  only  to  courts 
of  record  having  general  jurisdiction,  and  where  the  summons  or 
other  process  is  issued  and  subscribed  by  the  attorney  or  party  to 
the  action,  and  not  by  the  clerk  of  the  court,  as  is  the  case  in  the 
marine  court.  The  intention  of  the  law-makers  being  ascertained, 
that  should  govern  and  control  in  construing  a  law,  although  such 
construction  seem  contrary  to  the  letter  of  the  statute.  {Tounell  v. 
Mall,  4  iT.  T.  [4  Oomst.'],  140  ;  Heno  v.  Pindar,  20  If.  Y.,  301). 

Let  us  now  inquire  whether  the  defect  of  the  absence  of  the 
seal  could  be  cured ;  and  if  so,  what  power  the  marine  court  had 
to  amend  this  process  on  the  return  day  thereof.  It  has  been  held 
that  a  defect  which  can  be  waived  by  a  party  is  an  irregularity ; 
whereas  if  it  cannot  be  waived  it  is  a  nullity,  and  renders  the  pro- 
cess or  proceeding  in  which  it  occurs  totally  null  and  void. 
(McNamara  on  Nullities,  2,  3,  6 ;  Holmes  v.  Russell,  9  Dowl.,  487 ; 
Clapp  V.  Graves,  26  N.  Y.,  420.)  I  presume  it  cannot  very  well 
be  questioned  but  what  the  defendants  had  the  right  to  waive  the 
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omission  of  the  seal  to  the  warrant,  and  that  if  they  had  appeared 
in  the  action  and  pleaded  to  the  merits,  the  defect  would  have 
been  waived.  (1  K  1).  Smith,  417;  3  Id.,  677;  1  Hilton,  49 ;  26 
iT.  Y.,  420.) 

If  this  be  so — and  even  Judge  Woodruff  concedes  it  so  in  Churchill 
V.  Marsh  (sv^ra) — then  it  would  seem  that  the  defect  was  merely 
an  irregularity  and  did  not  render  the  process  null  and  void.  By 
the  Revised  Statutes,  the  court  in  which  any  action  is  pending  has 
power,  at  any  time  before  judgment,  to  amend  any  process,  either 
in  form  or  substance,  for  the  furtherance  of  justice,  on  such  terms 
as  may  be  just.  (3  Rev.  Stat.,  5  ed.,  721,  §1.)  And  section  178 
of  the  Code  provides  that  any  court  may,  before  or  after  judgment, 
amend  any  process  or  proceeding,  by  striking  out  the  name  of  a 
party,  or  hy  correcting  a  mistake  in  any  other  respect.  It  has  been 
repeatedly  held  that  the  marine  and  other  courts  of  inferior  juris- 
diction have  the  same  general  power  to  allow  amendments  that 
courts  of  record  possess  {Cooper  v.  Kinney,  2  Hilt.,  12  ;  Perry  v. 
Lyman,  22  Barh.,  139 ;  Bruce  v.  Benson,  10  Wend.,  213 ;  Ageda 
V.  Faulherg,  3  E.  D.  Smith,  178 ;  Ifear  v.  Van  Alstyne,  14  Wend., 
230;  Fulton  v.  Heaton,  1  Barh.  552.)  If,  therefore,  this  had  been 
mesne  process,  or  if  the  amendment  had  been  allowed  in  any  plead- 
ing or  proceeding,  after  the  court  had  acquired  jurisdiction,  the 
power  of  the  marine  court  to  order  the  amendment  could  not  be 
questioned.  But  this  attachment  was  original  process,  by  the 
service  of  which  the  court  was  to  obtain  jurisdiction  of  the  person 
of  the  defendants ;  and  as  inferior  courts  must  acquire  their  juris- 
diction strictly  in  the  manner  prescribed  by  statute,  I  have  had 
grave  doubts  as  to  the  power  of  the  court  to  amend  it.  But  on 
the  other  hand,  it  may  be  said,  that  as  the  language  of  both  the 
Revised  Statutes  and  of  the  Code,  declaring  that  "any  process, 
&c.,"  may  be  amended,  is  broad  enough  to  cover  this  case,  and  as 
the  defect  arose  through  the  omission,  neglect  or  mistake  of  the 
clerk  of  the  court,  the  plaintiff  ought  not  to  suffer.  (Neal  v.  Berry- 
hill,  4  How.  Pr.,  16.)  It  is  also  to  be  remarked,  that  the  act 
requiring  the  marine  court  to  affix  a  seal  to  its  process,  was  passed 
many  years  before  either  the  Revised  Statutes  or  the  Code  was 
passed ;  and  it  must  be  assumed  that  the  law-makers  knew  of  its 
existence  when  the  latter  acts  were  passed,  and  that  they  passed 
them  with  reference  to  that  as  well  as  any  other  law  applicable  to 
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that  court.  Again,  of  late  years  the  policy  of  the  legislature  and 
the  tendency  of  the  courts  seem  to  have  been  in  favor  of  simplifying 
the  practice  in  legal  proceedings  as  much  as  possible,  and  of  disre- 
garding, more  and  more,  technicalities  and  matters  of  form,  and 
especially  so  where  it  may  be  necessary  for  the  furtherance  of  justice. 

To  illustrate  this,  it  is  only  necessary  to  refer  to  the  act  of  1847, 
by  vtrhich  the  seal  of  process  of  courts  of  record  may  be  dispensed 
with,  the  extensive  provisions  of  the  Revised  Statutes  and  of  the 
Code  in  regard  to  amendments,  and  the  leaning  of  the  court  of 
last  resort  in  favor  of  a  liberal  construction  in  proceedings  by 
attachment,  even  upon  questions  of  jurisdiction. 

Then,  too,  it  has  been  expressly  held  that  original  process  may 
be  amended  as  well  as  any  other.  (Bartholomew  v.  Chautauque 
Banh,  19  Wend.,  99;  and  see  Near  v.  YanAlstyne,  14  Wend.,  230  ; 
Weir  V.  Slocum,  3  How.  Pr.,  397  ;  Neal  v.  Berryhill,  4  Id.,  16  ; 
People  V.  Steuben,  5   Wend.,  103.) 

In  Churchill  v.  Marsh  (supra),  the  question  of  power  of  the 
marine  court  to  amend  the  process  by  affixing  the  seal,  was  neither 
discussed  or  decided.  It  is  true,  Judge  Woodruff  intimates  that 
the  omission  of  the  seal  rendered  the  process  void.  But,  as  we 
have  already  seen,  the  better  view  would  seem  to  be  that  it  was 
merely  an  irregularity,  and  at  all  events  it  will  be  safe  to  treat  it 
as  such,  rather  than  as  a  nullity.  (26  iV".  Y.,  420.)  We  should 
also  bear  in  mind,  that  in  the  rendition  of  that  decision,  one  judge 
dissented;  and  although  I  do  not  feel  disposed  to  question  the 
correctness  of  the  decision  in  that  case,  still  I  am  inclined  to 
think  it  went  quite  far  enough,  and  should  not  be  extended. 

The  cases  of  Hallett  v.  Pighters,  13  How.  Pr.  43,  and  Kendall 
V.  Washburn,  14  Id,  380,  are  clearly  distinguishable  from  the  one 
under  discussion. 

In  both  of  these  cases  the  summons  was  served  by  publication  ; 
and  it  was  held  that  the  statute  providing  for  substituted  service 
being  new,  must  be  strictly  complied  with,  or  the  court  will  not 
acquire  jurisdiction  ;  and  that  any  defect  or  error  in  the  proceed- 
ings, tending  to  confer  jurisdiction,  could  not  be  cured  by  an 
amendment.  Now  the  object  of  serving  the  summons  on  the  defend- 
ant is  to  apprise  him  of  the  fact  that  an  action  has  been  com- 
menced against  him.  In  certain  cases,  where  the  defendant  can- 
not be  found,  the  statute  allows  the  service  to  be  made  by  publiea- 
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tion.  Surely,  in  such  a  case,  the  statute  ought  to  be  strictly  pur- 
sued, as  the  defendant  is  clearly  entitled  to  the  benefit  of  all  the 
means  and  methods  which  the  law  provides  for  informing  him  of 
the  commencement  of  the  action,  before  and  not  after  judgment. 
And  of  course,  if  the  statute  is  not  complied  with,  the  defendant 
has  not,  in  contemplation  of  law,  been  served  with  the  summons, 
and  the  court  has  not  acquired  jurisdiction  of  his  person.  So,  too, 
if  in  a  justice's  court  an  action  is  commenced  by  attachment,  and 
the  affidavits  upon  which  it  is  granted  are  insufficient  to  confer 
jurisdiction  of  the  subject  matter  on  the  court,  I  am  of  opinion 
that  the  defect  would  not  be  supplied  either  by  an  amendment,  or 
the  introduction  of  additional  affidavits. 

But  the  case  at  bar  is  entirely  different.  Here  the  marine  court 
obtained  jurisdiction  of  the  subject-matter  by  the  affidavits,  and 
all  that  was  required  to  authorize  it  to  proceed  legally  was  to 
obtain  jurisdiction  of  the  persons  of  the  defendants.  That  was 
accomplished  by  the  personal  service  of  the  attachment.  That,  it 
seems  to  me  was  the  principal  and  essential  act  necessary  to  confer 
jurisdiction.  The  objection  that  the  attachment  had  no  seal  was, 
after  all,  only  a  technical  one.  One  of  the  main  if  not  the  main 
object,  I  take  it,  of  having  a  seal  affixed  at  all,  is  to  assure  the 
defendant  that  the  process  was  in  reality  issued  by  the  court. 

This  was  practically  accomplished  when,  on  the  return  day,  the 
court,  in  presence  of  defendants'  counsel  ordered  the  process  to  be 
amended  by  having  the  seal  affixed. 

On  the  whole  I  am  of  the  opinion  that  the  marine  court  had  the 
power  to  order  the  amendment  in  question. 

With  respect  to  the  third  and  last  point,  it  would  seem  that  no 
objection  was  made  to  the  sufficiency  of  the  sheriff's  return,  either 
before  the  justice,  on  the  return  day  of  the  attachment,  or  when 
the  case  was  before  the  general  term  of  the  marine  court,  on  appeal, 
but  the  question  was  first  raised  at  the  general  term  of  this  court. 

Now,  as  a  rule,  a  party  cannot,  on  appeal,  raise  a  point  which 
was  not  raised  in  the  court  below,  nor  insist  on  an  objection  not 
taken  there,  and  rely  upon  it  for  a  reversal  of  the  judgment  in  the 
court  of  review.  {Duffy  v.  Thompson,  4  E.  D.  "^mith,  178  ;  Mil- 
lard V.  Bridge,  4  Barh.,  361 ;  Merritt  v.  Thompson,  1  Hilton, 
650 ;  Id,,  161 ;  5  if.  Y.,  492.)  But  as  the  point  may  be  consid- 
ered as  affecting  the  jusisdiction  of  the  court  below,  and  as  a  ques- 
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tion  of  that  kind  can  probably  be  raised  at  any  time,  I  will  briefly 
consider  it. 

This  attachment  was  issued  under  the  act  to  abolish  imprison- 
ment for  debt.  {Laws  of  1831,  ch.  300,  §  34.)  By  section  36  it 
is  provided  that  every  attachment  issued  by  virtue  of  that  act 
shall  be  served  in  the  manner  provided  by  Article  II,  title  4,  ch. 
2,  part  3  of  the  Revised  Statutes,  except  that  if  the  defendant  can 
be  found  in  the  county,  the  copy  of  such  attachment  and  inventory 
shall  be  served  on  him  personally,  instead  of  being  left,  as  in  said 
article  provided ;  and  the  officer  is  also  required  to  state  specifi- 
cally in  his  return  whether  such  copy  was  or  was  not  served  on 
the  defendant  personally. 

Now,  there  is  nothing  in  the  article  of  the  Revised  Statutes 
referred  to,  setting  forth  specifically  what  the  return  of  the  officer 
is  to  contain.  But  by  section  29  he  is  required  to  execute  the 
attachment  at  least  six  days  befase  the  return  day,  and  immediately 
leave  a  copy  of  the  attachment  and  inventory,  certified  by  him  at 
the  last  place  of  residence  of  the  defendant,  &c. ;  and  by  section 
33  he  is  required  to  make  a  return  thereof  at  a  day  therein  named, 
with  all  his  proceedings  thereon,  in  writing,  subscribed  by  him. 

In  his  return  the  sheriff  certifies,  that  by  virtue  of  the  attach- 
ment he  did,  on  March  23,  1869,  attach  the  property  mentioned  in 
an  inventory  annexed  to  the  return  ;  and  further,  that  he  served  a 
copy  of  said  attachment,  and  of  the  inventory,  duly  certified  by 
him,  on  Felix  J.  Rosenberg,  one  of  the  defendants,  personally.. 

The  officer  has,  therefore,  fully  complied  with  the  act  of  1831, 
in  that  he  has  set  forth  in  the  return  that  a  copy  of  the  attachment 
and  of  the  inventory  was  served  on  the  defendant  personally. 

It  also  appears  from  the  return,  that  in  accordance  with  the 
provisions  of  the  Revised  Statutes  he  executed  the  attachment  six 
days  before  the  return  day  mentioned  therein. 

The  only  other  duty  the  Revised  Statutes  imposed  on  the  sheriff 
was,  that  he  should  serve  the  copy  of  the  attachment  and  of  the 
inventory  (which  by  the  act  of  1831  was  to  be  served  on  the 
defendant  personally,  if  he  could  be  found  in  the  county)  immedi- 
ately. The  sheriff  returns,  that  he  executed  the  attachment  on  a 
certain  day ;  and  further,  that  he  served  the  defendant  personally 
with  a  copy  of  the  attachment  and  of  the  inventory  ;  and  I  think 
the  fair  and  reasonable  intendment  is,  that  he  complied  with  the 
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statute,  and  that  the  service  was  made  on  March  23,  when  the 
attachment  was  executed.  As  we  have  already  seen,  the  court  of 
appeals  has  held,  that  a  liberal  indulgence  should  be  extended  to 
these  proceedings,  even  upon  questions  of  jurisdiction,  as  they 
would  otherwise  be  rendered  a  snare  rather  tlian  a  beneficial  rem- 
edy. In  my  opinion,  therefore,  the  return  was  a  substantial  com- 
pliance with  the  statute,  and  sufficient,  under  the  decisions,  to 
confer  jurisdiction  on  the  court.  {Basoom  v.  Smith,  31  JV.  Y., 
595  ;  Rosenfield  v.  Howard,  15  Barb.,  546 ;  Johnson  v.  Moss,  20 
Wend.,  145  ;  Beno  v.  Finder,  20  ]V.  Y.,  298  ;  Van  Alstyne  v. 
Crane,  11  N.  Y.  [1  Kern.],  331.)  And  more  especially  as  defend- 
ants, on  the  return  day  of  the  attachment,  made  no  objection  to 
the  sheriff's  return,  but  relied  solely  on  other  grounds  to  have  the 
same  dismissed.  But  even  if  the  return,  was  insufficient,  I  am 
inclined  to  think  that  under  the  provisions  of  the  Revised  Statutes 
and  Code,  relative  to  amendments,  which,  as  we  have  seen,  apply 
to  the  marine  court,  that  court  had  the  power  to  order  the  return 
of  the  sheriff  to  be  amended,  as  was  done  in  this  case.  (3  Bev. 
Stat.,  5  ed.,  Y21,  §§  1,  4,  5 ;  Code,  §173;  Perry  v.  Tynen,  22 
Bar!).,  137.  And  see  opinion  of  Judge  "Woodkuff,  in  Churchill 
V.  Marsh,  4  K  D.  Smith,  369.) 

The  court  may  permit  an  amendment,  notwithstanding  the 
defendant  does  not  appear  in  the  suit.  {Perry  v.  Tynen,  22  Barb., 
137.) 

And  although  an  appeal  has  been  taken,  the  power  of  amend- 
ment is  confined  to  the  court  in  which  the  action  originated,  and 
when  amended  there,  the  return  will,  on  motion,  be  conformed  to 
it  in  the  appellate  court.  {Gould  v.  Glass,  19  Barb.,  186 ;  Luyster 
V.  Sniffin,  3  How.  Pr.,  250  ;  Bew  v.  Barker,  2  Cow.,  408.) 

The  judgment  of  the  court  below  should  be  affirmed. 

Daly,  F.  J.,  and  Yan  Bbitnt,  J.,  concurred. 
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SUPKEME  COURT. 

Field  v.  M'Vickaii. 
(9  John.,  130.    Decided  1812.) 

Where  an  attachment  against  a  concealed  debtor  is  issued  by  a  justice  of  the 
peace,  and  proceedings  are  regular,  the  justice  cannot  supersede  the  attach- 
ment, but  must,  on  the  return  thereof,  proceed  to  hear  the  cause,  as  on  any 
other  process. 

*  **********  * 

In  eeeoe,  on  certiorari,  from  a  justice's  court,  M'Viekar  sued  out 
an  attacbment  before  the  justice,  against  Field  of  Coxsackie,  in  the 
county  of  Greene,  as  a  debtor  concealed  within  the  county,  with 
intent  to  defraud  his  creditors,  and  to  avoid  process,  &c.  The 
attachment  was  regularly  issued.  On  its  return,  both  parties 
appeared,  and  Field  pleaded  in  abatement,  that  before  and  at  the 
time  of  issuing  the  attachment,  he  resided  in  Coxsackie,  and  had 
not  departed,  nor  was  he  about  to  depart,  from  the  county,  nor  did 
he  conceal  himself  within  the  same,  with  intent  to  defraud  his 
creditors,  &c.,  or  to  avoid  process,  &c. 

The  plaintiff  demurred  to  the  plea,  which  was  overruled  by  the 
justice,  and  Field  then  left  the  county  without  making  any  further 
defence.  The  plaintiff  having  proved  his  demand,  the  justice  gave 
judgment.  *  *  *  * 

***** 

It  was  objected,  1.  That  the  pleas  in  abatement  were  sufficient ; 
***** 

Per  Curiam.  The  first  objection  cannot  prevail.  If  the  pro- 
ceedings on  the  attachment  were  regular,  which  is  not  questioned 
in  this  case,  the  justice  had  no  power  to  supersede  the  attachment, 
but  must,  on  the  return  thereof,  proceed  to  hear  the  cause,  as  on 
any  other  process. 

***** 

43 


674:  FULTON   V.   HEATON. 

SUPREME  COURT. 

Fulton  v.  Heaton. 
(1  Bark,  552.    Decided  1847.) 

Where  a  creditor  applied  to  a  justice  of  the  peace  for  an  attachment  against  his 
debtor,  and  made  an  affldavit,  which  stated,  that  the  debtor  was  indebted  to 
him  in  the  sum  of  f  16,  arising  on  contract,  over  and  above  all  discounts  ;  that 
the  debtor  had  told  him  that  he  was  going  to  leave  the  county,  and  go  to 
Canada,  and,  as  the  creditor  believed,  with  an  intent  to  defraud  his  creditors, 
and  that  he  was  about  to  take  with  him  all  his  property;  Held,  that  the  afflda- 
vit was  suffloient  to  authorize  the  issuing  of  an  attachment. 

An  affldavit  is  sufflcient  to  authorize  an  attachment,  although  the  creditor  merely 
swears  to  his  belief  as  to  the  intent  of  the  debtor  to  defraud  his  creditors,  if  he 
states  positively  the  facts  and  circumstances  on  which  such  belief  is  founded. 

Although  an  attachment  is  founded  on  a  defective  affldavit,  if  it  is  regular  and 
legal  on  its  face,  and  apparently  within  the  jurisdiction  of  the  justice,  it  will 
be  a  complete  justification  to  the  officer  who  executes  it. 

If  the  objection,  that  a  joint  plea  of  justification,  in  which  an  officer  and  a 
co-defendant  united  in  a  justice's  court,  failed  as  to  the  officer,  in  consequence 
of  its  having  failed  as  a  defence  as  to  the  co-defendant,  was  not  taken  before 
the  justice,  it  cannot  be  taken  on  certiorm.  - 

Justices'  courts  possess  the  same  powers,  as  to  amendments,  as  courts  of  record. 

Justices  are  required  to  allow  amendments,  liberally  in  all  cases  where  the  rights 
and  interests  of  the  adverse  party  will  not  thereby  be  put  in  jeopardy. 

Eeeoe  to  the  St.  Lawrence  common  pleas.  Heaton  declared 
before  the  justice,  against  Fulton  and  one  Whitnej',  in  trespass, 
for  taking  and  carrying  away  certain  clothing,  &c.  The  defend- 
ants pleaded  the  general  issue,  and  a  justification  under  an  attach- 
ment, issued  by  Oummings,  a  justice  of  the  peace,  against  Heaton, 
in  favor  of  Fulton.  Heaton  proved  that  in  September,  184:5, 
Fulton  and  Whitney  took  a  coat,  &c.,  of  Heaton.  "Whitney  told 
Heaton  he  had  an  attachment  against  him.  Oummings,  the  jus- 
tice, produced  his  docket  and  papers  to  be  read  in  evidence,  and 
produced  an  affidavit  of  Fulton,  entitled  St.  Lawrence  county, 
which  stated,  "  that  Heaton,  of  Lisbon,  in  said  county,  was  indebted 
to  him  in  the  sum  of  sixteen  dollars,  arising  on  contract,  over  and 
above  all  discounts ;  that  he  had  often  demanded  the  pay  of 
Heaton,  and  he  had  refused  to  pay  said  demand,  and  Heaton  told 
him,  and  one  Northrup,  that  he  was  going  to  leave  the  county  and 
go  to  Oanada,  and  that  he,  Fulton,  believed,  with  an  intent  to 


FULTON   V.   HEATON.  675 

defraud  his  creditors,  and  was  about  to  take  with  him  all  the 
property  and  effects  he  had."  This  affidavit  was  objected  to  by 
Heaton,  as  insufficient  to  justify  the  issuing  of  an  attachment ;  and 
the  justice  sustained  the  objection,  and  rejected  the  attachment 
and  proceedings  founded  thereon,  as  evidence,  on  account  of  the 
insufficiency  of  the  affidavit,  notwithstanding  Fulton  and  Whitney 
offered  to  read  them  in  evidence,  with  the  docket  of  the  justice,  as 
a  full  justification  of  the  trespass.  The  justice  rendered  a  judg- 
ment against  both  Fulton  and  Whitney.  The  common  pleas,  on 
certiora/ri,  affirmed  the  judgment  of  the  justice,  as  to  Fulton,  but 
reversed  it,  as  to  Whitney. 

T.  V.  Russell,  for  the  plaintiff  in  error. 

Geo.  C.  Conamt,  for  the  defendant  in  error. 

By  the  Court,  Paige,  J.  It  is  contended  on  the  part  of  the 
defendant  ia  error,  that  the  defence  offered  by  the  defendants 
before  the  "justice,  under  the  attachment  issued  by  Cummings,  was 
properly  excluded,  upon  the  ground  of  the  insufficiency  of  the  affi- 
davit on  which  the  attachment  was  issued.  This  attachment  was 
issued,  under  the  provisions  of  the  revised  statutes.  (2  H.  S. 
230,  §§  26,  28,  as  amended  ly  the  law  of  1831,  jp.  404.  Id.  §§  34, 
35,  amended  ly  the  act  of  1842,  ch.  107,  p.  74.)  Section  26  of  2 
a.  8.  230,  authorizes  an  attachment  to  be  issued,  where  it  shall 
satisfactorily  appear  to  the  justice,  that  the  debtor  has  departed, 
or  is  about  to  depart,  from  the  county  where  he  last  resided,  with 
intent  to  defraud  his  creditors,  &c.  And  section  34  of  the  act  of 
1831,  authorizes  an  attachment  for  the  recovery  of  any  debt  or 
damage  arising  upon  contract,  &c.,  where  the  defendant  is  about 
to  remove  from  the  county  any  of  his  property,  with  intent  to 
defraud  his  creditors,  &c. ;  whether  the  defendant  be  a  resident  of 
the  State  or  not.  And  section  35  of  the  act  of  1831,  provides, 
that  the  plaintiff  must,  by  his  own  affidavit,  or  that  of  some  other 
person,  prove,  to  the  satisfaction  of  the  justice,  the  facts  and  cir- 
cumstances to  entitle  him  to  the  attachment ;  and  that  he  has  such 
a  claim  as  is  specified  in  section  34  of  the  same  act,  against  the 
defendant,  over  and  above  all  discounts  which  the  defendant  may 
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have  against  him,  specifying  as  nearly  as  may  be,  the  amount  of 
the  claim,  &c. 

In  this  case,  the  affidavit  stated,  that  the  debt  arose  on  contract, 
and  specified  the  amount  due  over  and  above  all  discounts.  It 
then  stated  that  the  plaintiff  had  often  demanded  payment  of  the 
debt,  of  Heaton  the  debtor,  and  that  Heaton  refused  to  pay  the 
same ;  that  Heaton,  who  is  described  as  of  Lisbon  in  said  county 
(St.  Lawrence),  had  told  him  and  one  ISTorthrup,  that  he  was  going 
to  leave  the  county  and  go  to  Canada,  and,  as  the  plaintiff 
believed,  with  intent  to  defraud  his  creditors,  and  was  about  to 
take  with  him  all  the  property  he  had.  This  affidavit  states  sub- 
stantially the  fact  required  in  section  26  (2  R.  S.  230),  viz.  that 
Heaton  was  about  to  depart  from  the  county  where  he  last  resided. 
This  fact,  Fulton  states  positively,  on  the  declaration  of  Heaton  the 
debtor ;  and  then  Fulton  adds,  on  his  belief,  that  Heaton  was 
about  to  leave  the  county,  with  intent  to  defraiid  his  creditors. 
This  affidavit,  in  my  judgment,  is  sufficient.  It  states  positively 
all  the  facts  and  circumstances  necessary  to  be  stated  to  entitle 
Fulton  to  an  attachment,  except  as  to  the  debtor's  intent  to  defraud 
his  creditors;  and  Fulton  swears  to  such  intent  on  his  belief;  and 
he  sets  forth  positively  the  facts  and  circumstances  upon  which  his 
belief  is  founded. 

An  affidavit  is  good,  although  the  applicant  swears  only  to  his 
belief,  as  to  the  intent  to  defraud ;  provided  he  sets  forth  on  his 
positive  oath,  the  facts  and  circumstances  on  which  such  belief  is 
founded.  {Johnson  v.  Moss,  20  Wend.,  145.  Smith  v.  Weed,  Id. 
184.     Smith  v.  Luce,  14  Id.  237.) 

If  the  affidavit  was  sufficient,  the  justice  committed  an  error  in 
rejecting  evidence  of  the  attachment  in  justification  of  the  trespass 
complained  of;  and  the  judgment  of  the  justice  should  have  been 
reversed  by  the  common  pleas,  as  to  both  defendants.  But  if  the 
affidavit  was  defective,  the  attachment,  if  regular  and  legal  on  its 
face  (and  there  was  nothing  in  the  ease  to  show  it  was  not),  should 
nevertheless  have  been  received  in  evidence,  as  a  justification  of 
the  defendant  Whitney,  the  officer  who  executed  it.  It  is  now  a 
well  established  principle,  that  a  process  regular  on  its  face,  and 
apparently  within  the  jurisdiction  of  the  court  or  officer  wlio  issued 
it,  is  a  complete  justification  to  the  officer  who  executed  it.  And 
such  officer  is  protected,  although  the  court  or  officer  had  no  juris- 
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diction  in  fact,  if  the  defect  does  not  appear  on  the  face  of  the 
process.  {2  Denio,  86.  5  Wend.,  170.  5  Hill,  440.  .24  Wend., 
485.  16  Id.  514,  562.)  And  this  principle  applies  to  process  issu- 
ing from  a  court  or  officer  of  limited  jurisdiction,  as  well  as  to 
process  issuing  from  a  court  of  general  jurisdiction.  (5  Wend., 
170.)  And  if  the  justification  failed  as  to  Fulton,  I  think  the 
justification  did  not  (as  is  contended  by  the  counsel  of  the  defend- 
ant in  error),  fail  as  to  Whitney,  in  consequence  of  his  uniting  with 
Fulton,  in  a  joint  plea  of  justification. 

This  objection  to  the  attachment  being  a  justification  to  Whit- 
ney, was  not  taken  before  the  justice.  Not  being  taken  there,  it 
was  waived,  and  could  not  be  taken  on  the  certiorari,  in  the  com- 
mon pleas,  and  cannot  now  be  taken  here.  If  the  objection  had 
been  taken  before  the  justice,  the  justice  might  have  allowed 
Whitney  to  amend  by  putting  in  a  separate  justification.  This 
the  justice  had  the  power  to  do.  Justices'  courts  possess  the  same 
powers,  as  respects  amendments,  as  courts  of  record.  (10  Wend., 
214,  215.  2  B.  S.  225,  §  1.  Id.  519,  §  1.  Id.  521,  §  10,  3d  ed.) 
Justices  are  required  to  allow  amendments  liberally,  in  all  cases, 
where  the  rights  and  interests  of  the  adverse  parties,  will  not, 
thereby,  be  put  in  jeopardy.     (12  Wend.,  150.     15  Id.  557.) 

Misjoinder  of  causes  of  action,  in  a  declaration,  in  a  justice's 
court,  if  not  objected  to  before  the  justice,  cannot  be  taken  advan- 
tage of,  on  certiorari.  (12  John.,  347.  3  Hill,  609.  1  Id.  62.) 
Previous  to  the  case  of  lovett  v.  Pell,  in  the  court  of  errors  (22 
Wend.,  369),  a  misjoinder  of  counts  in  a  court  of  record,  was  fatal 
on  a  writ  of  error,  as  well  as  on  demurrer.  (16  John.,  146.  1 
Chit.  PI.  205.  19  Wend.,  546.)-  The  case  of  Lovett  v.  Pell, 
Chief  Justice  Bronson  says,  in  Whitney  v.  Crim  (1  Hill,  62),  he 
is  unwilling  to  follow  as  a  precedent. 

The  decision  in  Lovett  v.  Pell,  was  founded  on  the  opinion  of 
Senator  Yerplank,  and  in  opposition  to  the  opinion  of  Chancellor 
Walworth.  Senator  Yerplank  held,  in  Lovett  v.  Pell,  that  a  mis- 
joinder of  counts  was  cured,  after  verdict,  by  the  provisions  of  the 
revised  statutes,  in  relation  to  the  amendment  of  pleadings  and 
proceedings.  (2  B.  S.  520,  §  7,  sub.  5,  M  ed.)  He  held  that  the 
term  mispleading,  which  is  cured  after  verdict,  used  in  the  revised 
statutes,  included  within  its  sense,  a  misjoinder  of  counts. 

If  a  misjoinder  of  counts  in  a  justice's  court,  cannot  be  taken 
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advantage  of  on  certiorari,  on  the  ground  that  it  is  a  mere  formal 
and  technical  question  of  pleading,  or  that  it  is  mere  mispleading, 
then  the  objection  (which  involves  a  question  of  altogether  like 
character),  to  the  defence  of  an  officer  under  a  joint  justifica- 
tion, where  it  failed  as  to  his  co-defendant,  not  having  been  taken 
before  the  justice,  cannot  be  taken  on  certiorwri,  or  on  error ;  or  it 
may,  like  a  case  of  misjoinder  of  counts,  under  the  authority  of 
Lovett  V.  Pell,  be  regarded  as  a  mispleading,  and  therefore  cured, 
by  the  provisions  of  the  revised  statutes  in  relation  to  amendments. 
Much  greater  latitude  is  allowed  in  pleadings  before  justices,  than 
in  courts  of  record,  especially  in  cases  where  the  objection  is  not 
taken  at  the  proper  time.  (1  Hill,  62.)  In  any  view  of  the 
question,  therefore,  the  objection,  that  the  defence  of  the  defendant 
Whitney  failed  because  the  defence  of  his  co-defendant  failed, 
could  not  be  taken  in  the  common  pleas.  And  the  decision  of  that 
court  was,  therefore,  correct,  in  reversing  the  justice's  judgment  as 
to  him. 

If  then  the  judgment  of  the  justice  was  properly  reversed  by  the 
common  pleas,  as  to  the  defendant  "Whitney,  it  necessarily  follows, 
as  the  judgment  was  entire,  as  to  both  defendants,  that  it  should 
have  been  reversed  in  toto.  Where  a  judgment  is  entire  against 
several  defendants,  whether  rendered  in  an  action  for  tort  or  on 
contract,  it  cannot  be  reversed  as  to  one  defendant,  and  affirmed 
as  to  another.  {Sheldon  v.  Quinlan,  5  Hill,  Ml.  CruiJcshanhs  v. 
Gardner,  2  Hill,  333.     12  John.,  434.     14  Id.  417.) 

As  the  judgment  of  the  justice  was  properly  reversed  by  the 
common  pleas,  as  to  the  defendant  Whitney,  it  should  have  been 
reversed  as  to  Fulton  also.  The  original  judgment  of  the  justice, 
and  the  judgment  of  affirmance  of  the  common  pleas,  must,  there- 
fore, both  be  reversed. 
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COUET  OF  COMMON  PLEAS. 

Wateb  v.  Willett. 

(2  Eilt.,  212.    Decided  1858.) 

Lewis  B.  Reed,  jr.,  and  John  Sessions,  for  the  appellant. 

A.  J.  Vanderjpoel  {Brown,  Hall  <&  Yanderpoel),  for  the 
respondent. 

By  the  Court,  Hilton,  J.  The  material  question  to  be  here 
determined  is,  whether  the  attachment  issued  out  of  the  Marine 
Court  was  duly  served  bj  the  plaintiff,  as  constable,  on  the  19th  of 
May,  1856  ?  because,  if  such  was  the  case,  it  is  conceded  that  the 
proceeds  of  the  property  attached,  and  applied  to  the  payment  of 
executions  deliyered  to  the  defendant,  as  sheriff,  after  that  day  and 
prior  to  the  26th  of  May,  were  more  than  sufficient  to  pay  the 
amount  of  the  judgment  recovered  in  the  Marine  Court  on  the 
return  of  the  attachment.  The  return  of  the  constable  is  in  the 
following  words,  indorsed  on  the  writ : 

"  By  virtue  of  the  within  attachment  I  did,  on  the  19th  day  of 
May,  1856,  attach  and  take  into  my  custody  the  goods  and  chat- 
tels of  the  defendant  within  named,  and  an  inventory  of  which 
the  annexed  is  a  copy  ;  and  immediately  on  the  same  day,  because 
I  could  not  find  the  defendant,  I  left  a  copy  of  said  attachment 
and  inventory  with  a  person  in  whose  possession  I  found  the  goods 
and  chattels  of  the  defendant,  at  No.  252  Washington  street  in  the 
city  of  New  York." 

The  36th  section  of  the  Non-imprisonment  Act  {Laws  of  1831, 
396;  2  B.S.  {Uh  ed.']  p.  461,  §213;  also  p.  432,  §29),  directs 
that  the  attachment  shall  be  executed  by  the  constable  to  whom  it 
is  delivered,  by  attaching  and  taking  into  his  custody  such  of  the 
goods  and  chattels  of  the  defendant  as  shall  be  sufficient  to  satisfy 
the  plaintiff's  demand,  immediately  making  an  inventory  of  the 
property  seized,  and  leaving  a  copy  of  the  attachment  and  of  the 
inventory,  certified  by  him,  at  the  last  place  of  residence  of  the 
defendant ;  and  if  the  defendant  can  be  found  in  the  county,  such 
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copy  shall  be  served  upon  him  personally,  instead  of  leaving  it  at 
his  last  place  of  residence.  But  if  the  defendant  has  no  place  of 
residence  in  the  county  where  the  goods  and  chattels  are  attached, 
and  cannot  be  found  therein,  such  copy  and  inventory  shall  be 
left  with  the  person  in  whose  possession  the  goods  and  chattels 
shall  be  found. 

It  appears  that  the  attachment  under  which  the  plaintiff  claims, 
was  issued  against  the  property  of  one  James  Crawford  upon  the 
application  of  one  James  L.  Butler,  a  creditor,  and  was  founded 
on  the  affidavit  of  Butler  and  others  tending  to  show  that  Craw- 
ford had  made  a  colorable  sale  of  his  property  contained  in  his 
store  and  place  of  business  Ko.  252  Washington  street,  with  intent 
to  defraud  his  creditors.  That  after  diligent  search  for  him  by 
Butler  for  48  hours,  by  sending  and  going  to  his  residence  No.  54 
First  street  in  this  city,  he  had  been  unable  to  find  him ;  and 
Butler's  belief  was  that  Crawford  kept  himself  concealed  to  avoid 
his  creditors  and  to  avoid  service  of  process.  This  was  sworn  to 
two  days  prior  to  the  issuing  of  the  attachment. 

The  facts  thus  stated  rendered  the  duty  of  the  plaintiff,  as  con- 
stable, in  executing  the  attachment,  very  plain  and  simple.  After 
taking  the  goods  and  chattels  into  his  possession,  and  making  an 
inventory  thereof,  he  was  to  make  diligent  inquiry  for  the  defend- 
ant Crawford,  and  if  he  could  not  ie  found  in  the  county,  then 
leave  a  certified  copy  of  the  inventory  and  attachment  at  his  place 
of  residence  No.  54  First  street,  and  in  the  official  return  of  the 
proceedings  under  the  attachment  he  should  have  specified  the 
manner  in  which  it  was  executed,  and,  in  addition,  specifically 
stated  whether  such  copy  was  or  was  not  personally  served  on  the 
defendant  named  in  it.     Zaws  of  1831,  j?.  396,  §  36. 

Now  it  is  quite  clear  from  the  plaintiff's  return,  that  the  attach- 
ment was  not  served  in  the  manner  required  by  law,  nor  was  the 
return  sufficient  to  authorize  Butler  to  proceed  to  trial  before  the 
justice  upon  the  return  day  of  the  attachment.  Id.,  §38 ;  Cook  v. 
McDoel,  3  Denio,  31T.  It  is  true,  the  justice  acquired  jurisdic- 
tion to  proceed  to  trial  and  judgment  on  that  day  by  the  defendant 
Crawford  voluntarily  appearing,  but  that  act  could  not  make  an 
incomplete  service  of  the  attachment  perfect  in  law  as  against 
prior  executions,  already  levied  by  the  defendant  in  this  action,  in 
favor  of  other  creditors.    Morton  v.  Hendershot,  1  Sill,  118, 
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Although  the  judgment  was  valid,  yet  the  plaintiff,  as  constable, 
acquired  no  other  right  to  the  property  than  such  as  a  legal  service 
of  the  attachment  would  have  given  him  {Soman  v.  Brvriker- 
hoff,  1  Denio,  184 ;  Barnes  v.  Marris,  4  Comst.,  374) ;  and,  as  we 
have  seen  the  attachment  was  not  served  in  the  manner  required 
by  the  statute,  he  acquired  no  right  to  the  possession  of  the  pro- 
perty, nor  any  right  of  action  respecting  it.  It  is  the  service  of 
the  attachment  which  places  goods  taken  under  it  in  the  custody 
of  the  law,  and  creates  a  valid  lien,  which  a  subsequent  execution 
cannot  remove.      Van  Loam,  v.  Kline,  10  John.,  129. 


SUPREME  COUET. 

TiFFT   V.   CtJLVEE. 

(3  Hill,  180.    Bedded  1842.) 

Though  a  justice  improperly  adjourn  a  cause  pending  before  him,  yet  if  the 
parties  appear  at  the  adjourned  day,  and  proceed  to  trial,  they  will  be  regarded 
as  having  waived  the  irregularity. 

Eeeok  to  the  Eensselaer  C.  P.  Tifft  sued  Culver  before  a  jus- 
tice, and  declared  in  trespass,  for  willfully  overturning  his  wagon. 
After  issue  joined,  the  cause  was  adjourned,  on  the  defendant's 
motion,  to  the  9th  of  May,  which  was  Saturday,  at  6  p.  m.  The 
parties  appeared  and  the  plaintiff  then  proved  that  one  Casey,  who 
was  a  material  witness  for  the  plaintiff,  had,  been  duly  subpoenaed, 
and  neglected  to  attend.  The  justice  thereupon  issued  an  attach- 
ment against  Casey.  This  was  about  9  o'clock  in  the  evening. 
About  11  o'clock  in  the  evening  the  plaintiff  called  and  examined 
a  witness.  At  half-past  11,  the  constable  returned  the  attachment, 
and  testified  that  he  could  not  find  Casey.  The  defendant  there- 
upon asked  the  justice  to  dismiss  the  suit  on  the  ground  that  the 
attachment  had  been  issued  three  or  four  hours.  Motion  over- 
ruled. The  plaintiff  then  requested  another  attachment ;  where- 
upon the  justice,  in  consequence  of  the  lateness  of  the  hour  on 
Saturday  night,  concluded  that  there  could  be  no  more  proceedings 
in  the  cause  that  night,  and  at  his  own  instance  adjourned  the 
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cause  until  the  next  Monday  morning,  at  9  o'clock,  and  issued 
another  attachment  for  the  absent  witness.  On  the  adjourned  day 
both  parties  appeared,  the  constable  brought  in  Casey  on  the  attach- 
ment, and  the  trial  proceeded.  It  was  proved  that  the  defendant 
in  the  night  time  laid  hold  of  the  plaintiff's  wagon  and  overturned 
it.  The  wagon  was  broken  in  several  places,  and  the  witness  esti- 
mated the  necessary  expense  of  repairs  at  $3.37.  The  justice,  as 
the  return  states,  rendered  judgment  against  the  defendant  "for 
$3.37,  together  with  treble  damages,  making  in  all  $5.89  for 
damages,  and  $2.66  costs  —  whole  judgment  for  damages  and  costs 
$8.55."  On  certiorari,  the  0.  P.  reversed  the  judgment.  The 
plaintiff  sued  out  a  writ  of  error. 

Kellogg  &  Strong,  for  the  plaintiff  in  error. 

D.  L.  Seymour,  for  the  defendant  in  error. 

By  the  Court,  Beonson,  J.  It  is  not  necessary  to  determine 
whether  the  justice  was  right  in  adjourning  over  from  Saturday 
night  until  Monday  morning.  The  irregularity,  if  there  was  one, 
was  waived  by  the  defendant,  by  appearing  and  proceeding  with 
the  trial  on  Monday.  {Durham  v.  Heyden,  7  John.  R.,  381 ; 
WillougKby  v.  Oarleton,  9  id.,  136.)      *  *  *  * 

******* 
Ordered  accordingly. 


SUPKEME  COURT. 

Mattison  v.  Baucus. 

{Rill  and  Denio,  321.     Decided  18M.) 

Eeeoe  to  the  court  of  common  pleas  of  the  county  of  Rens- 
selaer. 

T.  O.  Eipley,  for  plaintiff  in  error. 

J.  Pierson,  for  defendant  in  error. 

By  the  Court,  Beaedslet,  J.     Mattison  sued  Baucus  in  the 
justice's  court  in  trover,  and  recovered  judgment,  which  was  car- 
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ried  to  the  court  of  common  pleas  by  appeal.  On  the  trial  in 
the  eonlmon  pleas  the  plaintiff  claimed  to  recover,  on  the  ground 
that  he  had  made  a  levy,  as  constable,  on  the  property  in  question, 
by  virtue  of  an  execution  in  his  hands  against  one  Foster.  Ques- 
tions were  made  as  to  the  legality  of  the  execution  and  the  levy, 
but  these  were  ruled  by  the  court  in  favor  of  the  plaintiff,  and  it 
is  not  necessary  to  examine  them  here  as  the  cause  was  finally 
disposed  of  on  other  grounds.  The  defendant  justified  the  seizure 
of  the  property  under  an  attachment  issued  in  his  favor  by  a  jus- 
tice of  the  peace,  against  Foster.  The  plaintiff  objected  that  the 
attachment  was  void,  but  the  court  decided  that  it  could  not  be 
attacked  in  this  collateral  way,  and  that  it  constituted  a  good 
defense  to  the  action.  To  this  the  plaintiff  excepted,  and  the  ques- 
tions to  be  decided  are  thus  raised. 

The  principles  which  apply  to  the  case  are  very  familiar  and 
hardly  require  to  be  supported  by  reference  to  authority.  The 
plaintiff,  a  constable,  had  an  execution  against  Foster,  which  he 
claimed  to  have  levied  on  this  property.  He  therefore  set  up  the 
rights  of  an  execution  creditor  of  Foster,  and  as  such,  had  an 
unquestionable  right  to  attack  his  proceeding  by  attachment  and 
show  it  to  be  void.  This,  indeed,  may  be  done  by  any  person 
against  whom  it  becomes  necessary  to  prove  such  proceedings  as 
a  defense  ;  there  is  no  exception  to  the  rule. 

The  attachment  issued  in  this  case  was  a  nullity  and  constituted 
no  ground  of  defense  to  the  defendant. 

A  justice  of  the  peace  may  issue  an  attachment  in  certain  cases, 
as  is  particularly  specified  in  the  Statute.  Amongst  other  things 
the  application  for  this  process  must  be  founded  on  a  demand 
"amounting  to  one  hundred  dollars,  or  any  less  sum."  (2  H.  S. 
230,  §  27.)  An  affidavit  must  be  made  stating  "  the  sum,  in  which 
the  debtor  is  indebted,"  which  sum  is  also  to  be  set  forth  in  the 
attachment,  and  the  constable  is  to  be  thereby  commanded  to 
attach  so  much  property  of  the  debtor  as  will  be  sufficient  to  sat- 
isfy such  debt.  (§§  28,  30.)  The  sum  mentioned  in  the  affidavit 
upon  which  this  attachment  issued,  and  in  the  attachment,  was 
one  hundred  and  five  dollars  and  eighty-seven  cents,  and  the  con- 
stable was  commanded  to  attach  property  to  satisfy  that  debt. 
This  was  wholly  unauthorized  ;  a  justice  has  no  power  to  issue  an 
attachment  for  any  sum  exceeding  one  hundred  dollars.    If  he 
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can  do  so  for  one  hundred  and  five  dollars,  he  can  for  five  thou- 
sand. 

The  justice  plainly  transcended  his  jurisdiction,  and  the  plaintiff 
in  the  attachment,  who  procured  it  to  be  issued  and  served,  was  a 
trespasser,  and  can  not  set  it  up  as  a  justification  against  any 
person. 

The  judgment  of  the  common  pleas  must  be  reversed. 


SUPEEME  COURT. 

/' 

Wheelee  and  others  v.  McFaeland. 

(10  Wend.,  318.     Decided  1833.) 

Where  it  is  agreed  tliat  tlie  owners  of  a  saw-mill  shall  have  a  lien  for  their  charges 
in  sawing  logs  into  boards,  that  the  boards  shall  be  removed  a  short  distance 
from  their  premises,  but  that  the  lien  shall  continue  until  payment,  and  the 
boards  are  sawed  and  piled  accordingly  a  short  distance  from  the  mill,  the  lien 
of  the  owners  of  the  mill  is  as  perfect  as  if  the  boards  were  in  their  mill-yard; 
the  possession  of  the  owner  of  the  boards  is  their  possession. 

And  when,  under  such  circumstances,  a  sheriflF,  by  virtue  of  an  execution  against 
the  owner  of  the  boards,  levied  upon  the  boards  after  being  apprized  of  the 
lien,  and  advertised  the  wTiole  property,  and  not  merely  tJie  right  of  the  defendant 
to  the  property  subject  to  the  lien,  it  was  held,  that  the  parties  entitled  to  the 
lien  might  sue  out  a  replevin. 

It  seems  that  the  interest  of  the  defendant  subject  to  the  lien  might  have  been  le/oied 
upon  and  sold,  without  subjecting  the  officer  to  responsibility. 

Ereok  from  tho  Washington  common  pleas.  This  was  an  action 
of  replevvn  brought  by  the  plaintiffs  for  a  quantity  of  boards  taken 
by  one  Eldridge,  a  deputy  of  the  defendant,  sheriff  of  the  county 
of  Washington,  by  virtue  of  an  execution  against  one  Vaughan. 

S.  Stevens,  for  the  plaintiffs. 

W.  Hay,  jun.  c&  D.  Hussell,  for  the  defendant. 

By  the  Court,  Savage,  Ch.  J.         *  *  *  * 

******** 

Was  the  action  prematurely  brought  ?  The  defendant  contends 
that  he  had  a  right  to  all  the  interest  of  Vaughan  in  the  property, 
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subject  to  the  lien  of  the  plaintiffs.  It  seems  to  me  unnecessary 
in  this  case  to  discuss  the  general  question  whether  a  reversionary 
interest  of  one  person  in  personal  property  may  be  sold  by  the 
sheriff  while  another  person  has  the  possessory  interest ;  for  it 
appears  in  the  bill  of  exceptions  that  the  whole  value  of  the 
property  levied  on,  was  not  equal  to  the  plaintiff's  claim  for  sawing 
against  Vaughan,  and  which  was  a  lien  upon  this  property; 
Yanghan,  therefore,  cannot  be  said  to  have  any  interest  in  it.  The 
defendant  by  his  advertisement  offered  the  whole  property ;  he  did 
not  propose  to  sell  subject  to  the  plaintiff's  claim,  but  in  defiance 
of  it.  It  has  been  decided  in  a  variety  of  cases,  that  wliere  a  per- 
son is  in  possession  of  personal  property,  and  has  a  right  to 
that  possession  for  a  time  certain,  the  interest  of  such  possessor 
may  be  sold.  Such  is  the  case  of  a  lessee  or  possibly  a  mortgagor 
in  possession  before  forfeiture.  4  Taunt.  489.  7  id.  11.  2 
Gowen,  543.  3  Wend.,  499.  That  the  interest  of  Yaughan  might 
have  been  sold  subject  to  the  plaintiff's  lien,  I  am  not  disposed 
to  deny.  In  the  case  of  Moore  v.  Hitchcooh,  4  Wend.,  292,  the 
interest  of  the  general  owner  of  a  brick  kiln  was  sold  subject  to 
the  lien  of  the  brickmaker  of  $1.75  per  thousand  for  making 
them ;  and  no  question  was  raised  as  to  the  right  of  the 
defendant  to  the  brick,  he  being  the  purchaser  at  sheriff's 
sale  of  the  interest  of  the  original  owner.  The  facts  in  this 
case,  however,  do  not  present  that  question,  nor  was  that  the 
point  raised  in  the  court  below ;  it  was  that  the  action  was 
prematurely  brought,  that  is,  that  a  vfiere  levy  without  a  sale 
or  removal  of  the  goods  was  not  sufficient  to  justify  the 
bringing  an  action  of  replevin.  All  the  cases  in  this  court 
support  the  doctrine  that  replevin  lies  in  all  cases  where 
trespass  de  ionis  asportaiis  will  lie.  7  Johns.  R.  142.  20 
id.  467.  3  Wend.,  281.  And  it  has  often  been  held  that 
a  levy,  where  it  is  not  authorized  by  law,  is  a  trespass ; 
it  is  not  necessary  that  there  should  be  a  removal  of  the 
property;  any  exercise  of  control  over  the  property  of  another 
is  a  trespass.  Where  an  officer  levies  on  property  and  leaves  it 
in  possession  of  the  defendant  in  the  execution,  the  possession 
acquired  by  the  levy  is  sufficient  to  sustain  trespass  or  trover  by 
the  officer  against  a  stranger.  6  Johns.  R.  196.  2  Saund.,  47. 
After  seizure  under  the  execution,  the  goods  are,  in  judgment  of 
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law,  in  possession  of  the  of&cer,  and  the  person  with  whom  they 
are  left  is  his  servant.  In  Reynolds  v.  Shuler,  5  Cowen,  323,  a 
bailiff  who  distrained  and  sold  the  plaintiff's  goods  without  remov- 
ing them,  was  held  guilty  of  a  conversion.  So  a  levy  upon  goods 
by  virtue  of  an  execution,  though  there  be  no  removal  of  them, 
constitutes  the  officer  a  trespasser  if  the  levy  is  not  justified.  1 
Cowen,  735.  IngersoU  v.  Van  Bokkelin,  7  Oowen,  670,  proves 
that  he  who  has  a  lien  upon  goods,  has  such  a  special  property  in 
them  as  to  support  trover  against  any  one  who  converts  them  by 
authority  to  the  general  owner ;  of  course,  the  action  would  lie 
against  the  general  owner  himself.  The  same  doctrine,  as  to  the 
liability  of  any  person  assuming  control  over  the  property  of 
another,  is  recognized  and  asserted  in  Lewis  v.  Pahner,  6  Wend., 
368,  where  it  was  held  that  the  act  of  selling  a  stack  of  hay,  though 
it  was  not  removed,  was  a  trespass ;  and  in  Philips  v.  Hall,  8 
Wend.,  613,  where  it  is  said  the  levy  by  the  sheriff  and  taking  a 
receiptor  changed  the  possession  of  the  goods  in  contemplation  of 
law.  It  seems  clear,  therefore,  that  the  defendant  had  done 
enough  to  make  himself  liable  in  trespass,  if  the  plaintiffs  were 
the  owners  of  the  boards. 

On  the  whole  case,  it  satisfactorily  appears  that  the  plaintiffs,  hav- 
ing a  lien  on  the  boards,  had  such  a  special  property  in  them  as  to 
authorize  an  action  to  be  brought  by  them  ;  and  that  the  defend- 
ant, by  the  levy,  had,  in  contemplation  of  law,  dispossessed  the 
plaintiffs  of  their  property  and  therefore  the  action  of  replevin 
was  well  brought. 
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COUET  OF  APPEALS. 

The  People  ex  rel.  Post  v.  Eansom,  Sheriff  of  Tioga. 

(2  New-Tork  Rep.,  490.    Dedded  1849.) 

*  *******  * 

A  sheriff's  return  to  an  alternative  mandamus,  in  order  to  justify  the  execution 
of  a  deed  by  him  to  another  redeeming  judgment  creditor,  need  not  state  that 
the  clerk's  certificate  to  the  copy  of  the  docket  of  the  creditor's  judgment  pro- 
duced to  him,  was  under  seal. 
This  doctrine  laid  down  in  ex  pwrte  Shumway  (4  Denio,  258),  and  ex  parte  Bank  of 
Monroe  (7  EMI,  177),  that  the  attorney  in  the  judgment  cannot  make  the  affidavit 
of  the  amount  due  for  the  purpose  of  acquiring  the  interest  of  the  purchaser  at 
a  sheriff's  sale,  q-uestioned. 

******'*** 

Geo.  Sidney  Camp,  for  appellant. 

B.  D.  Noxon,  for  respondents. 

Strong,  J.  ***         ****** 

*  *  *  It  is  objected  to  the  clerk's  certificate,  that  it  does 
not  appear  that  it  was  under  his  seal  of  office,  or  that  it  was  in  the 
form  required  by  the  revised  statutes.  2  S.  S.,  403,  §  59.  Neither 
is  a  part  of  the  description  of  the  certificate  contained  in  the  act 
relative  to  executions  against  property,  and  it  is  not  necessary  that 
there  should  be  any  greater  precision  in  a  pleading  than  in  the 
statute.  If  those  formalities  are  requisite,  and  do  not  exist,  the 
objection  might  be  taken  on  the  trial.  It  is  not  usual  to  state  in  a 
pleading  that  any  writing  to  which  it  relates  was  executed  with  all 
the  formalities  which  any  statute,  other  than  that  under  which  the 
action  is  had,  may  require.  That  again  is  a  matter  of  evidence. 
It  is  also  objected  that  it  does  not  appear  that  the  attorney  making 
the  affidavit  acted^in  that  capacity  on  the  application  of  the  sheriff. 
I  have  some  doubts,  notwithstanding  the  decision  of  the  supreme 
court  in  4  Denio,  258,  and  7  Hill,  177,  whether  the  affidavit  cannot 
be  effectually  made  by  the  attorney  in  the  suit  on  which  the  judg- 
ment was  obtained.  If  not,  it  would  seem  to  be  unnecessary  to 
enumerate  distinctly,  as  the  statute  does,  both  attorney  and  agent, 
as  the  latter  term  would  include  an  attorney  whose  agency  should 
be  confined  to  the  single  transaction  of  effecting  the  purchase. 


688  6TEELIN&   V.    WELCOME. 

But  the  same  answer  may  be  given  to  this  objection  as  to  those 
against  the  clerk's  certificate.  The  description  is  as  definite  as  it 
is  in  the  act,  and  if  the  aiSdavit  is  defective  in  the  particular  alluded 
to,  that  would  appear,  and  would  avail  the  relator  on  the  trial. 
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Sterling  v.  "Welcome. 

(20  Wend.,  238.     Decided  1838.) 

Where  property  is  taken  under  an  attachment,  the  lien  created  thereby  continues 
notwithstanding  the  giving  of  a  bond  by  the  debtor  for  its  production  until  the 
issuing  of  an  execution  and  a  reasonable  time  thereafter  to  make  a  levy.  If, 
however,  in  the  mean  time  the  property  be  removed  by  the  debtor  beyond  the 
jurisdiction  of  the  oflBcer  who  issued  the  attachment,  and  it  be  there  seized 
under  another  attachment,  the  lien  is  gone  notwithstanding  the  issuing  of  an 
execution  on  the  judgment  under  the  first  attachment. 

This  was  an  action  submitted  to  the  Hon.  John  Willard,  one  of 
the  circuit  judges,  upon  a  ease  agreed  upon  by  the  parties.  The 
judge  decided  that  the  plaintiff  was  not  entitled  to  maintain  his 
suit;  whereupon  the  case  was  brought  before  the  court,  in  the 
nature  of  a  motion  for  a  new  trial. 

G.  B.  Judd,  for  the  plain  tifi". 

W.  M.  AUen,  for  the  defendant. 

By  the  Court,  Nelson,  Ch.  J.  The  case  of  Van  Loan  v.  Klme, 
10  Johns.  B.  129,  is  in  point  to  show  that  the  bond  given  by  a 
defendant  in  an  attachment  conditioned  that  the  goods  and  chat- 
tels seized,  shall  be  produced  to  satisfy  the  execution  thereafter  to 
be  issued,  does  not  operate  to  discharge  them  from  the  lien  under 
it,  but  that  notwithstanding  the  bond  they  continue  in  the  custody 
of  the  law.  The  attachment  in  Van  Loan  v.  Kline,  was  issued 
under  the  act  of  1808,  but  the  provision  in  respect  to  the  bond  is 
the  same  as  that  now  in  force,  2  B.  S.  231,  §  32.     The  exposition 
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of  the  provision  given  by  the  case  referred  to,  is  full  and  satisfac- 
tory, and  need  not  be  repeated.  The  lien  continues  until  after 
judgment  and  execution  regularly  obtained  with  the  view  to  secure 
the  application  of  the  property  to  the  discharge  of  the  debt ;  it 
ceases  on  the  execution  being  issued,  as  then  the  property  is  held 
by  other  process.  But  it  is  insisted  by  the  counsel  for  the  defend- 
ant, and  I  think  correctly,  that  though  the  property  be  in  the 
custody  of  the  law  under  the  attachment,  and  so  continues  down 
to  the  time  when  the  execution  actually  is,  or  may  be,  issued,  still 
it  cannot  be  said  to  be  held  under  the  process  of  execution  until  a 
levy  by  virtue  thereof  be  regularly  made.  This  undoubtedly  must 
be  so,  unless  we  say  that  the  seizure  under  the  attachment  shall 
inure  to  the  benefit  of  the  execution ;  and  this  we  cannot  say  con- 
sistently with  the  security  of  the  judgment  creditor,  unless  we  go 
further  and  hold  that  the  iond,  shall  also  inure  in  like  manner,  or 
if  the  property  has  been  taken  into  the  custody  of  the  attaching 
officer,  that  he  may  continue  to  keep  it  until  the  day  of  sale 
although  he  may  not  be  the  person  to  whom  the  execution  is 
delivered ;  for  should  we  say  that  a  levy  under  the  execution  is  not 
essential  to  hold  the  property,  it  need  not  be  removed  or  disturbed 
until  the  day  of  sale,  and  that  might  be  indefinitely  postponed. 
The  better  construction,  I  think  is,  that  a  levy  must  be  made  in 
the  usual  way,  as  if  no  connection  existed  between  the  process  of 
attachment  and  the  process  of  execution,  and  then  the  responsi- 
bilities under  each  process  will  be  properly  distributed  both  in 
respect  to  officers  and  sureties.  This  seems  to  be  the  view  of  the 
Court  of  Massaclmsetts  under  the  attachment  law  of  that  State,, 
which,  as  regards  this  question,  is  essentially  like  ours.  9  Mass.  H. 
257 ;  7  id.  605  ;  15  id.  225  ;  16  id.  296 ;  4  id.  498 ;  16  FicJc.  556. 

If,  as  I  am  inclined  to  think,  a  levy  be  necessary,  then  it  is  clear 
that  this  action  cannot  be  maintained,  because  a  levy  under  the 
execution  held  by  the  plaintiff  could  not  be  made  beyond  the  Juris- 
diction of  the  justice  who  issued  that  process.  This  conclusion  is 
not  subject  to  the  imputation  that  it  violates  the  rule  which  forbids 
a  levy  upon  property  already  in  the  custody  of  the  law,  because  the 
lien  of  the  attachment  ceases  on  the  issuing  of  the  execution  and 
the  elapsing  of  a  reasonable  time  thereafter  to  make  a  levy.  10. 
Johns.  JR.  131,  and  the  cases  cited  above. 

New  trial  denied. 
44 
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SUPEEME  COUET. 
Meeeitt  v.  Eead  and  Peabsall. 

(5  Denio,  352.     Decided  1848.) 

A  magistrate  who  issues  void  process  is  liable  for  the  injury  inflicted  upon  the 
party  against  whom  it  issued,  only  where  it  is  executed  according  to  its  man- 
date. 

Accordingly,  where  a  justice  of  the  peace  issued  an  attachment  without  jurisdic- 
tion, directed,  according  to  the  statute,  to  any  constable  of  the  county,  but  the 
party  who  sued  it  out  placed  it  in  the  hands  of  a  deputy  sheriff,  with  direction 
to  execute  it,  which  he  accordingly  did;  held,  in  trespass  by  the  party  against 
whom  it  issued,  that  the  justice  was  not  liable. 

Tebspass  for  taking  a  horse,  tried  at  the  Westehester  circuit,  in 
November,  1844,  before  Euggles,  late  Ch.  J. 

The  defendant  Eead  as  a  justice  of  the  peace,  on  the  application 
of  Pearsall,  the  other  defendant,  issued  an  attachment  against  the 
plaintiff,  assuming  to  do  it  under  the  act  to  abolish  imprisonment 
for  debt,  on  the  ground  that  the  plaintiff  had  disposed  of  his  pro- 
perty with  intent  to  defraud  his  creditors  ;  but  he  neglected  to  take 
any  bond,  and  the  affidavit  was  fatally  defective.  Pearsall,  the 
plaintiff  in  the  attachment,  delivered  it  to  Tyler,  who  was  a  deputy 
sheriff^'  and  not  a  constable,  with  directions  to  execute  it.  Tyler 
took  the  horse  from  the  plaintiff  but  never  made  any  return  to  the 
attachment.  There  was  some  evidence  that  Pearsall  claimed  title 
to  the  horse,  by  which  it  might  be  inferred  that  he  took  this  method 
of  getting  it  into  his  possession.  It  was  never  returned  to  the 
plaintiff.  The  attachment  was  produced  and  given  in  evidence  by 
the  plaintiff.  It  was  directed  "  To  any  constable  or  sheriff  of  said 
county  ; "  but  Tyler  swore  that  when  he  received  it  from  Pearsall, 
the  words  "  or  sheriff"  were  not  contained  in  it  j  but  he  declined 
to  say  when  or  by  whom  they  were  inserted.  It  was  shown  that 
the  defendant  Eead  had  said  that  the  attachment  had  been  served 
by  Tyler  as  a  deputy  sheriff,  but  he  added  that  the  direction  to  the 
sheriff  was  inserted  after  it  had  passed  out  of  his,  Eead's,  hands. 

It  does  not  appear  that  any  question  was  made  to  the  court ;  but 
the  defendant's  counsel  insisted  to  the  jury  that  Eead  was  in  noway 
a  party  to  the  trespass,  the  attachment  not  having  been  executed 
by  a  constable  to  whom,  alone,  it  was  addressed.     Verdict  for  the 
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plaintiflF  against  both  defendants.     A  motion  was  made  for  a  new 
trial  on  a  case. 

M.  T.  Beynolds,  for  the  defendants. 

J.  W.  Tomphins,  for  the  plaintiff. 

By  the  Court,  McKissock,  J.  There  was  no  question  on  the 
evidence  but  that  the  plaintiff  owned  the  horse.  He  purchased  him 
of  the  defendant  Pearsall,  and  there  was  no  ground  for  saying  that 
the  title  did  not  pass,  because  a  payment  had  not  been  made  as 
had  been  agreed. 

This  brings  us  to  the  only  question  worthy  of  consideration  in 
the  case.  Can  the  verdict  against  Eead  be  sustained?  He  neg- 
lected to  take  the  bond  of  the  plaintiff  in  the  attachment  as  pre- 
scribed by  the  statute.  The  preliminary  affidavit  was  also  defec- 
tive in  not  stating  the  facts  and  circumstances  to  show  that  Merritt 
was  about  to  dispose  of  his  property  to  defraud  his  creditors.  For 
each  of  these  causes  he  failed  to  acquire  jurisdiction  in  the  case, 
and  the  attachment  was  therefore  void,  and  he  and  the  plaintiff 
would  have  been  trespassers  for  taking  the  defendant's  property 
had  it  been  taken  according  to  the  directions  of  the  precept. 
(1  CowerHs  Tr.,  535 ;  Smith  v.  Luce,  14  Wend.,  237.)  The  reason 
of  the  liability  of  the  justice  is,  that  having  issued  process  without 
authority  of  law,  he  has  given  a  personal  direction  or  request  to 
do  the  acts  which  the  process  directs  to  be  done.  This  respon- 
sibility must  therefore  be  limited  to  such  acts  as  are  done  according 
to  the  mandate  of  the  instrument.  In  determining  whether  the 
acts  which  were  done  were  in  pursuance  of  the  process,  the  same 
considsrations  are  applicable,  which  would  have  belonged  to  the 
case,  had  the  process  been  entirely  legal.  Thus,  it  will  be  con- 
sidered a  command  to  attach,  and  not  to  sell  property ;  to  attach  the 
property  of  the  defendant  and  not  that  of  another.  It  is  a  direc- 
tion to  the  particular  officer  or  class  of  officers  named,  and  not  to 
a  different  one ;  and  if  a  person  not  mentioned  or  referred  to  in  it, 
undertakes  to  execute  it,  he  is  considered  not  only  as  having  volun- 
teered but  as  having  intruded  to  act  officiously,  without  the  con- 
sent of  the  magistrate  and  against  his  express  direction,  as  contained 
in  the  process.     The  doings  of  one  so  volunteering  are  by  no  legal 
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intendment  the  acts  of  the  magistrate,  as  they  were  not  performed 
,  by  his  assent,  counsel  or  procurement.  The  counsel  for  the  plaintiff 
was  therefore  mistaken,  when  he  argued  that  the  issuing  of  the 
attachment  was  the  remote  cause  of  the  trespass,  and  that  the 
defendant  Read  was  liable,  whoerer  executed  the  illegal  mandate. 
The  defendant's  counsel  insists  that  the  verdict  is  against  evi- 
dence, as  there  was  no  proof  either  in  the  attachment  or  otherwise 
to  charge  Read  with  its  execution.  The  attachment  was  executed 
by  a  deputy  sheriff  and  not  by  a  constable,  and  when  produced  on 
the  trial  it  was  directed  "  to  any  constable  or  the  sheriff  of  West- 
chester county  ; "  yet  it  was  shown  beyond  all  doubt,  the  words 
"or  sheriff"  were  not  in  it  when  issued  or  delivered  to  the  defend- 
ant, Pearsall,  plaintiff  in  the  attachment,  nor  till  after  the  time 
it  was  delivered  to  him  by  the  deputy  sheriff.  Neither  is  there  a 
shadow  of  evidence  that  Read  had  any  connection  directly  or 
indirectly  with  their  insertion,  or  with  the  execution  of  the  process 
by  the  deputy,  or  that  he  ever  received  it  officially  on  its  return 
after  its  execution.  In  fact,  it  never  was  returned  by  the  officer. 
Neither  was  there  any  evidence  when,  or  by  whom,  the  words 
"  or  sheriff "  were  inserted.  It  is  however  argued,  that  Read 
acquiesced  in  and  adopted  the  act  of  the  deputy.  This  is  a  mis- 
apprehension. The  whole  of  the  evidence  on  that  point  is,  that 
some  time  after  the  affair,  he  said  that  the  deputy  had  executed 
the  process  and  that  it  had  been  altered  by  inserting  the  words 
"  or  sheriff  "  after  it  was  issued.  That  was  neither  an  acquiescence 
in,  nor  an  adoption  of,  the  act.  It  was  simply  mentioning  the 
then  well  known  facts,  that  the  deputy  had  served  the  paper,  and 
that  it  had  been  directed  to  the  sheriff,  as  well  as  to  any  constable 
in  the  county  of  Westchester.  I  am  totally  at  a  loss  to  perceive 
on  what  ground  the  jury  found  Read  guilty,  unless  they  were 
under  the  impression  that  having  issued  a  void  process  he  was 
responsible  for  whatever  might  be  done  upon  pretence  of  it  by 
any  person  whatever ;  a  proposition  totally  untenable,  as  has 
■already  been  shown.  The  verdict  against  Read  is  manifestly  con- 
trary to  evidence,  and  there  must  be  a  new  trial  on  that  account. 
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COURT  OF  COMMON  PLEAS. 

Peteie  v.   Fitzgeeald. 

(1  Daly,  401.    Decided  1864.) 

Appeal  by  the  defendant,  from  an  order  made  at  Special  Term, 
denying  a  motion  to  set  aside  an  order  of  arrest. 

J.  Solis  Ritterband,  and  8.  B.  H.  Judah,  for  appellant. 

George  O.  Barrett,  for  respondent. 

By  the  Court,  Beadt,  J.  The  defendant  in  this  case  was 
arrested  on  the  3d  day  of  November,  1863,  which  was  a  day  for  a 
general  election.  Claiming  exemption  as  an  elector,  he  caused  to 
be  served  a  notice  of  motion  for  his  discharge  from  arrest  and  to 
declare  the  service  of  the  process  upon  him  invalid.  The  plain- 
tiff's counsel  being  desirous  of  ascertaining  from  an  examination 
of  the  defendant  whether  he  was  a  citizen,  and  whether  or  not 
there  were  any  circumstances  which  rendered  it  impossible  that  he 
could  legally  exercise  his  franchise,  insisted  upon  the  defendant's 
attendance  on  some  day  on  which  the  motion  might  be  heard,  and 
with  a  view  to  enforcing  this  design,  obtained  from  the  judge  at 
Special  Term  an  order  requiring  the  defendant's  attendance,  and 
also  served  a  subpoena  upon  him.  The  defendant  was  temporarily 
absent  at  this  time  and  sojourning  in  the  State  of  New  Jersey, 
whither  he  went  after  his  arrest,  and  after  the  service  of  the  order 
and  subpoena  was  made  upon  him  in  that  State.  He  attended 
however  upon  the  last  day  to  which  his  motion  had  been  adjourned, 
and  was  informally  examined  by  the  plaintiff's  counsel,  who,  being 
satisfied  from  the  examination  that  neither  the  arrest  nor  the  ser- 
vice of  the  process  was  legal,  entered  an  order  declaratory  thereof, 
and  paid  to  the  defendant's  attorney  the  costs  granted  by  the 
Court.  The  defendant  after  this  was  done  left  the  Court  room, 
and  before  he  had  had  reasonable  time  to  leave  the  City  Hall  was 
arrested  again  in  this  action. 

The  papers  designed  for  the  first  action  are  not  before  us. 
"Whether  it  was  shown  by  them  conclusively  that  the  defendant 
was  an  elector  or  not,  does  not  appear.    It  would  seem,  however, 
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from  his  statement  when  examined  by  the  plaintiff 's  counsel,  that 
he  was  not  a  registered  voter,  and  not  a  citizen.  He  says  that  he 
did  not  have  his  name  registered  because  "  he  had  never  gone 
through  the  form  of  being  naturalized  in  any  oifice."  If  he  were 
native  born,  he  did  not  require  to  be  naturalized,  and  if  foreign 
born,  naturalization  was  indispensable  to  make  him  an  elector. 
His  statement  that  he  was  an  elector  was  the  declaration  of  a  legal 
conclusion,  which  upon  the  facts  disclosed,  so  far  as  they  appear  on 
the  papers  before  ns,  could  not  be  sustained.  The  plaintiff's 
counsel,  however,  seems  to  have  been  satisfied  that  the  defendant 
was  exempt,  and  discontinued  his  proceedings.  The  first  question 
which  presents  itself  on  the  facts  detailed,  is  whether  the  second 
arrest  was  lawful,  and  its  consideration  involves  two  propositions. 

1.  Could  the  defendant  be  arrested  again  in  this  suit  on  the  same 
process  ? 

2.  Was  he  privileged  froni  arrest  at  the  time  the  arrest  was 
made? 

There  can  be  no  well-founded  doubt  of  the  right  to  arrest  the 
defendant  again.  The  privilege  or  exemption  from  arrest  expired 
with  the  election  day,  and  the  parties  are  put  upon  the  same  legal 
relation  toward  each  other  as  if  the  arrest  had  not  been  made. 
(Peck  V.  Hosier,  14  John.,  346  ;  Sperry  v.  Willdrd,  1  Wend.,  32 ; 
Humphrey  v.  Gumming,  5  Wend.,  90.) 

This  right  does  not  seem  to  be  disputed  by  the  defendant.  He 
claims  exemption  as  a  witness  and  suitor.  The  privilege  from 
arrest  on  the  day  of  an  election  was  created  with  reference  to  the 
elective  franchise  which,  as  a  part  of  our  system  of  government 
should  be  protected,  and  its  free  exercise  secured  for  the  public 
good.  I  am  aware  that  there  had  not  been  an  arrest  upon  an  elec- 
tion day  in  any  of  the  cases  which  are  cited,  but  so  far  as  the  imme- 
diate question  under  consideration  is  concerned  there  is  no  differ- 
ence in  principle  between  the  privilege  of  a  person  as  a  witness 
suitor,  or  elector.  While  the  privilege  continues,  the  person  is 
sacred  but  not  longer.  The  right  to  arrest  the  defendant  existing 
for  these  reasons,  was  it  lawfully  exercised  ?  This  brings  us  to  the 
second  question. 

Tlie  counsel  for  the  respective  parties  to  this  controversy  have 
discussed  this  subject  more  particularly  in  reference  to  the  privi- 
lege of  the  defendant  as  a  witness,  in  which  character,  he,  as  he 
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alleges,  attended  this  Court  on  the  day  of  his  second  arrest.  It  is 
not  necessary  to  consider  on  this  appeal,  that  aspect  of  the  question. 
If  it  were,  it  could  be  demonstrated  that  the  defendant  was  not 
bound  to  attend  as  a  witness  on  behalf  of  the  plaintiff,  and  that 
his  appearance  was  voluntary  in  that  character.  He  was  served 
with  a  subpoena  out  of  the  jurisdiction  of  this  court  and  of  this 
State.  He  had  a  right  however,  to  attend  this  Court,  on  the  day 
on  which  the  motion  for  a  discharge  on  his  behalf  was  to  have 
been  made.  It  was  an  abstract  right,  in  the  exercise  of  which  he 
enjoyed  a  perfect  immunity  from  arrest  —  the  right  of  a  suitor 
which  has  in  no  respect  been  diminished  in  this  State  by  either 
written  or  unwritten  law.  See  Graham's  Pr.  (2  ed.),  p.  129  where 
the  cases  on  this  subject  are  collected.  His  right  was  that  of  going 
to,  remaining  at,  and  returning  from,  this  Court  without  inter- 
ference with  his  liberty  —  eundo,  inorando,  redewndo.  And  that 
right,  if  it  could  be  enlarged,  was  so  enlarged  by  the  order  of  this 
court,  requiring  him  to  attend,  and  in  reference  to  the  proceeding 
which  he  had  set  in  motion,  and  about  which  this  Court  deemed 
further  information  from  him  necessary.  He  was,  therefore,  as  a 
suitor,  privileged  from  arrest  at  the  time  of  his  seizure,  and  would 
have  been  entitled  to  his  discharge  on  application.  If  he  had  been 
in  fact  privileged  as  a  witness,  his  discharge  could  have  been  made 
by  the  sheriff  or  the  sheriff  could  have  desisted  from  making  the 
arrest,  on  his  making  the  affidavit  prescribed  by  the  statute,  3 
Eev.  Stat.  (5  ed.),  p.  685  §  69,  but  the  evidence  furnished  shows,  I 
think,  that  he  did  not  claim  his  discbarge  on  that  ground  from 
that  officer.  In  the  view  which  I  take  of  this  case,  however,  that 
is  not  material.  My  conclusions  are  for  these  reasons,  that  the 
right  to  arrest  the  defendant  was  given  by  law,  but  that  it  was 
employed  at  a  time  when  he  was  secured  from  it  temporarily  by 
his  privilege,  and  it  follows  that  the  motion  made  on  his  behalf  to 
be  discharged,  was  improperly  denied,  unless  he  waived  the  right 
to  be  discharged  by  his  own  acts  in  reference  to  this  action.  The 
acts  arrayed  against  him  are 

1.  Giving  an  undertaking  upon  his  arrest,  and 

2.  "When  the  sureties   to  that  undertaking  were  excepted  to, 
giving  notice  of  justification. 

The  exemption  from  arrest  is  a  personal  privilege  which  can  be 
waived,  and  the  waiver  is  complete,  when  the  party  or  witness  fails 
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to  claim  it  at  once,  and  does  some  act  in  the  cause  in  reference  to 
his  appearance  on  defence.  {HourdenhrooWs  Case,  8  Ahh.  Pr. 
416 ;  Stewart  v.  Howard,  15  Barb.,  26 ;  Pixley  v.  Winchell,  7 
Cow.,  366 ;  I>ix  v.  Palmer,  5  How.  Pr.  B.,  233  ;  Geyer  v.  Irwin, 
4:  Ball.,  107  ;  Cole  v.  MGClellan,  4  Hill,  69  ;  Brown  v.  Getchell, 
11  Mason,  11, 14.) 

Thus,  in  Oeyer  v.  Irwin,  the  defendant  was  a  member  of  the 
general  assembly.  On  his  arrest  he  did  not  claim  his  exemption, 
and  when  the  cause  against  him  was  called  for  trial,  he  confessed 
judgment.  The  Court  refused  to  discharge  him.  In  Stewart  v. 
Howard,  the  defefldant  was  arrested  while  attending  as  a  witness. 
He  put  in  a  general  appearance,  and  gave  an  undertaking  which 
was  perfected  by  the  omission  of  the  plaintiff  to  except  to  the 
sureties.  The  Court  refused  to  discharge  him.  In  Cole  v. 
McClellan,  the  defendant  was  a  Counsellor  at  Law  and  claimed  that 
when  arrested  he  was  in  attendance  at  Court  as  such.  The  Court 
recognized  the  doctrine  of  waiver.  In  Brown  v.  Getchel,  the 
defendant  was  a  party  to  a  suit  pending  and  in  attendance  in  his 
case  when  arrested.  He  executed  a  bail  bond  that  he  might 
"  have  the  ease  and  favor  of  his  liberty."  It  was  held  that  by 
giving  the  bond  he  waived  his  exemption.  In  Pixley  v.  Winchell, 
the  Court  held  that  putting  in  special  bail  was  a  waiver  of  a  fatal 
defect  in  the  capias  ad  respondendum,  although  neither  the 
defendant  nor  his  attorney  knew  of  the  defect;  and  in  Bix  v. 
Palmer,  Justice  Gridley  said  "  the  defect  in  the  summons  would 
be  a  fatal  objection  to  the  judgment,  had  not  the  defendant's 
attorney  given  a  general  notice  of  appearance,  and  waived  the 
irregularity." 

In  the  case  of  The  Cohinibian  Insurance  Gorwpany  v.  Force  (8 
How.  Pr.  Rep.  353),  however,  the  Supreme  Court  held  that  the 
defendant,  by  giving  bail  or  procuring  an  undertaking,  did  not 
thereby  waive  his  objections  to  the  legality  of  the  arrest,  unless  he 
did  so  voluntarily,  and  that  undei*  the  former  system  the  execution 
of  a  bond  to  be  discharged  from  arrest  by  the  defendant  himself, 
did  not  have  that  effect.  The  distinction,  however,  between  a  bail 
bond  under  that  system,  and  an  undertaking  under  the  Code,  was 
not  noticed  in  that  case.  There  is  a  wide  diffei'ence.  The  present 
undertaking  is  a  substitute  for  the  special  bail,  which  followed  the 
bail  bond  necessarily  under  the  old  system.     We  find  also  that  in 
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the  cases  of  Reynolds  v.  Hankin,  (4  Barn.  (&  Aid.  536) ;  Tayler 
V.  Butherman  (6  J.  B.  Moore,  264) ;  Fahrhroh  v.  Solbers,  (10 
Id.  322) ;  McBeath  v.  Chatterly  (2  Bow.  c&  By.,  237),  each  of  the 
defendants  was  arrested  on  a  capias  issued  against  him  by  initials 
of  his  Christian  name,  and  when  arrested,  each  defendant  executed 
a  bail  bond  by  the  name  as  written  in  the  capias.  The  courts  held 
the  arrests  in  each  case  to  be  irregular,  and  ordered  the  bond  given 
to  be  cancelled,  and  the  defendant  dischai'ged,  on  entering  a  com- 
mon appearance,  thus,  in  effect,  declaring  that  giving  a  bail  bond 
was  not  a  waiver  of  the  right  to  question  the  legality  of  the  arrest. 
In  Tayler  v.  Butherman,  the  court  were  of  the  opinion  that  the 
bail  bond  was  given  by  the  defendant  under  duress,  that  is,  not 
voluntarily,  and  that  the  irregularity  was  not  waived.  This  exam- 
ination of  cases  affecting  the  subject  under  consideration,  would 
seem  to  show  a  want  of  harmony  in  them ;  but  such  is  not  neces- 
sarily the  case,  inasmuch  as  it  must  be  remarked  that  neither  in 
the  case  of  The  Ool.  Ins.  Go.  v.  Force,  nor  in  any  of  the  cases  just 
referred  to,  did  the  exemption  from  arrest  exist.  They  are  not 
authorities,  therefore,  against  the  proposition  that  in  cases  of  privi- 
lege, the  exemption  may  be  waived  in  the  manner  stated.  They 
sustain  the  declaration  of  the  court  in  The  Col.  Ins.  Co.  v.  Force, 
that  the  giving  of  a  bond  under  the  former  system  did  not  always 
have  the  effect  of  waiving  objections  to  the  legality  of  the  arrest, 
but  that  is  their  full  scope.  But  assuming  that  they  are  analogous 
cases  in  principle,  then  it  cannot  be  gainsayed  that  the  weight  of 
authority  in  this  State  sustains  the  doctrine  that  the  exemption 
from  arrest,  which  is  but  temporary,  may  be  waived.  The  Code  is 
silent  upon  the  subject.  Section  204  relates  only  to  applications 
to  discharge  the  order  of  arrest  which  may  be  made  at  any  time 
before  judgment.  This  is  a  very  different  application.  Here  the 
order  is  not  assailed,  but  the  arrest  made  under  its  authority  at  a 
time  when  it  could  not  be  enforced.  The  defendant  on  his  arrest, 
gave  an  undertaking,  and  when  his  sureties  were  excepted  to,  gave 
notice  of  justification.  That  they  failed  to  justify  is  no  fault  of  the 
plaintiff.  The  defendant  did  all  that  he  could  in  that  particular 
proceeding  to  perfect  his  bail.  If  he  did  not  intend  to  waive  his 
privilege,  he  should  have  moved  for  his  discharge,  at  least  after  he 
gave  the  undertaking.  It  was  an  idle  ceremony  to  go  on  with  the 
perfection  of  his  bail,  unless  he  intended  to  submit  to  his  arrest  as 
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proper.  ISTeither  his  adversary  nor  this  court  should  be  subjected 
to  unnecessary  formula.  His  personal  privilege  concerned  himself, 
and  if  he  intended  to  enforce  it,  he  should  have  done  so  diligently. 
It  was  but  a  temporary  right  which  did  not  shield  him  longer  than 
it  continued,  and  was  an  interruption  of  the  administration  of 
justice  which  we  are  not  bound  to  enlarge  by  a  departure  from 
well  established  principles. 

I  think  the  order  appealed  from,  therefore,  should  be  affirmed. 
The  order  made  at  Special  Term  requiring  the  attendance  of  the 
defendant,  disproves  the  truthfulness  of  any  suggestion  that  he  was 
decoyed  into  the  jurisdiction  of  this  court  by  a  trick,  and  there- 
fore that  suggestion  is  not  worthy  of  serious  consideration.  The 
defendant  was  temporarily  absent  from  this  city,  which  was  his 
place  of  residence,  and  left  it  on  his  arrest  after  election  day. 
Why  he  left  it,  is  apparent  from  the  disclosures  made  in  this  case. 
With  that,  however,  we  have  notliing  to  do  on  this  appeal. 

The  order  appealed  from  should  be  affirmed,  with  ten  dollars 
costs. 


SUPREME  COURT. 

Keysee  v.  Wateebuey. 
(7  Barh.,  650.     Decided  1850.) 

Wtere  a  constable  has  taken  property  upon  an  attacliment  issued  by  a  justice,  he 
is  bound  to  release  the  same  on  being  served  with  a  certificate  that  an  appeal 
has  been  duly  made,  from  the  judgment  of  the  justice;  in  the  same  manner  as 
if  the  property  had  been  seized  by  him  upon  an  execution. 

********** 

JI.  S.  Knowles,  for  the  defendant. 

James  (&  Brown,  for  the  plaintiff. 

By  the  Gov,rt,  Hand,  J.  By  the  statute  all  proceedings  on  the 
judgment  are  suspended  by  an  appeal  (2  R.  S.  259,  §  192),  and  on 
a  certificate  that  an  appeal  has  been  duly  made  being  presented  to 
the  constable  holding  the  execution,  he  shall  forthwith  release  the 
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goods  and  chattels  of  the  appesllant,  or  his  body  if  he  has  been 
taken ;  and  ^f  in  jail  he  is  thereupon  to  be  released.  {Id.  §  193.) 
The  attachment  requires  the  officer  to  take  the  goods  and  chattels 
of  the  defendant  "  and  safely  to  keep  the  same,  in  order  to  satisfy 
any  judgment  that  may  be  recovered  on  such  attachment."  (2 
R.  S.  230,  §  30.)  But  the  officer  shall  .not  remove  the  goods,  &c. 
if  a  bond  is  given  that  the  goods  shall  be  produced  to  satisfy  any 
execution  to  be  issued  within  six  months.  {Id.  §  32.)  If  taken, 
the  officer  is  to  safely  keep  such  part  of  the  goods  as  shall  be  suffi- 
cient to  satisfy  the  demand  of  the  plaintiff.  In  Seymour  v.  Das- 
comb  (12  Wend.,  584),  it  was  held  that  a  constable  who  has  received 
the  amount  of  an  execution  from  the  party  appealing,  may,  on  the 
appeal  being  perfected,  pay  it  back.  In  Wilson  v.  Williams  (18 
Id.  581),  it  was  held  that  the  officer  is  bound  to  release  the  pro- 
perty on  the  presentation  of  a  certificate  that  a  writ  of  certiorari 
has  been  brought,  the  same  as  on  an  appeal.  But  Nelson,  C.  J. 
would  not  then  say  how  it  would  be  if  taken  on  an  attachment. 
That  he  considered  a  casus  omissus  in  the  statute.  But  I  do  not 
see  why  the  rule  should  not  be  the  same  when  goods  are  held  on 
an  attachment,  as  when  held  on  an  execution.  In  both  cases  the 
property  is  taken  and  held  as  security  for  the  demand.  It  would 
seem  that  even  in  an  attachment  suit,  if  the  plaintiff  levy  his  exe- 
cution before  the  appeal,  the  property  must  be  released  from  the 
execution  by  the  express  provisions  of  the  statute ;  and  there  is  no 
good  reason  why  it  should  be  discharged  from  that,  and  held  on 
the  attachment.  Indeed  it  may  be  doubted  whether  the  attach- 
ment is  not  wholly  functus  officio  as  soon  as  an  execution  in  the 
same  suit  is  levied  on  the  same  property.  The  appellant  gives  a 
bond  with  sui'eties,  which  is  supposed  to  make  the  appellant  safe. 
This  part  of  the  case  is  clearly  with  the  plaintiff. 


TOO  CLAEK   V.   LUGE. 

SUPEEME  COUET. 

Claek  v.  Luce. 

(15  Wend.,i7Q.    Decided  1836.) 

The  summons  or  attachment  authorized  by  the  33d  section  of  the  act  to  aioUsh 
Anprisonment,  &c.,  may  issue  from  a  justice's  court,  mthout  any  affidamit  what- 
ever, against  a  defendant  redding  out  of  the  county  in  which  process  is  asked. 

Eeeoe  from  the  Montgomery  common  pleas.  On  the  6th  July, 
1833,  Luce  sued  out  an  attachment  against  Clark  under  the  thirty- 
third  section  of  the  act  to  abolish  imprisonment,  &c.,  Session  Laws 
of  1831,^.  403,  which  was  issued  by  a  justice  of  the  peace  of  the 
county  of  Monroe,  founded  on  an  affidavit  of  Luce  that  Clark  was 
a  non-resident  of  that  county,  and  was  indebted  to  him  in  the  sum 
of  about  $50,  over  and  above  all  discounts,  and  that  such  indebt- 
edness arose  on  contract.  On  the  return  day  of  the  attachment, 
the  plaintiff  declared  for  the  rent  of  a  house  and  lot,  and  the 
die.ie,nAa,nt  pleaded  in  abatement,  1.  That  the  a^<^aw;*Y  made  by  the 
plaintiff  was  not  conformable  to  the  requirements  of  the  statute ; 
2.  A  plea  substantially  like  the  first;  and  3.  That  on  the  same  day 
the  attachment  was  issued,  a  summons  was  also  issued  at  the  suit 
of  the  plaintiff  against  the  defendant,  both  being  tested  and  made 
returnable  on  the  same  day,  both  being  founded  on  the  same  affi- 
davit, and  that  both  processes  were  served.  To  these  pleas  the 
plaintiff  demurred,  the  defendant  joined  in  demurrer,  and  the  jus- 
tice decided  the  pleas  to  be  insufficient.  The  defendant  then 
pleaded  the  general  issue,  and  after  trial  the  justice  rendered  judg- 
ment for  the  plaintiff.  The  defendant  appealed  to  the  Monroe 
common  pleas,  where  the  cause  was  tried  on  the  issue  of  fact,  and 
a  verdict  rendered  by  the  jury  for  the  plaintiff.  The  common 
pleas  also  passed  upon  the  issues  of  law,  and  adjudged  the  pleas 
to  be  bad,  and  judgment  was  accordingly  rendered  for  the  amount 
of  the  verdict  and  costs.     The  defendant  sued  out  a  writ  of  error. 

P-  G.  Buchan  and  H.  Gay,  for  the  plaintiff  in  error. 

H.  Humphrey,  for  the  defendant  in  error. 
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£y  the  Court,  Savage,  Oh.  J.  The  regularity  of  the  issuing  of 
the  attachment  is  the  principal,  perhaps  the  only  point  in  the  case. 
It  was  issued  under  the  33d  section  of  the  act  of  1831 ;  but  it  is 
necessary  to  refer  to  some  of  the  previous  sections.  The  30th  sec- 
tion prohibits  imprisonment  upon  execution  on  justices'  judgments, 
except  in  four  cases :  1.  "Where  the  person  against  whom  it  issues 
has  not  resided  within  this  State  for  30  days  before  suit  com- 
menced; 2.  Where  the  judgment  was  for  money  collected  as  a 
public  officer;  3.  For  official  misconduct  or  a  neglect  of  duty; 
4.  For  damages  for  misconduct  or  neglect  in  any  professional 
employment.  The  31st  section  declares  that  no  warrant  shall 
issue  in  any  case,  except  wliere  an  execution  may  issue  to  impri- 
son the  person ;  a  warrant  issues  under  this  statute  in  the  four 
cases  above  specified.  The  32d  section  provides,  that  wliere  a 
warrant  cannot  issue,  a  non-resident  plaintiff  on  certain  proof  and 
security,  may  have  a  summons  returnable  in  not  less  than  two  and 
not  more  than  four  days.  The  33d  section  is  as  follows :  "  When- 
ever, by  the  provisions  of  the  30th  section  of  this  act,  no  warrant 
can  issue,  and  the  defendant  shall  reside  out  of  the  county,  he  shall 
be  proceeded  against  by  summons  or  attachment,  returnable  not 
less  than  two  nor  more  than  four  days  from  the  date  thereof,  which 
shall  be  served  at  least  two  days  before  the  time  of  appearance 
mentioned  therein  ;  and  if  such  defendant  be  proceeded  against 
otherwise,  the  justice  shall  have  no  jurisdiction  of  the  cause." 
The  34th  section  enumerates  certain  cases  in  addition  to  those  in 
which  attachments  might  previously  issue,  and  the  35th  section 
prescribes  the  evidence  upon  which  an  attachment  may  issue  in 
such  case,  or  in  the  cases  provided  for  in  the  revised  statutes  ;  but 
the  case  embraced  in  the  33d  section  seems  to  be  not  included 
amongst  any  of  those  requirements.  A  bond  is  required  in  the 
cases  provided  for  by  this  act,  with  sureties,  and  upon  the  condi- 
tions prescribed  by  the  revised  statutes. 

Before  the  act  of  1831,  the  process  against  non-resident  debtors 
was  by  warrant ;  and  if  judgment  was  obtained  and  property  was 
not  turned  out  upon  execution,  the  defendant  was  imprisoned ; 
but  when  imprisonment  for  debt  was  abolished,  it  seemed  proper 
that  an  arrest  should  be  dispensed  with,  in  all  cases  where  the 
party  could  not  be  imprisoned  upon  final  process.  Hence  the  33d 
section  does  not  allow  the  summons  or  attachment,  in  cases  where 
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the  defendant  is  liable  to  be  imprisoned,  because  in  such  cases  a 
warrant  may  be  issued ;  but  when  a  warrant  can  not  be  issued, 
this  statute  intended  to  give  a  more  summary  and  effectual 
remedy  than  against  residents  of  the  county ;  and  therefore,  as  I 
apprehend,  left  the  plaintiff  to  take  an  attachment  against  a 
defendant  who  is  not  a  resident  of  the  county,  but  is  a  resident  of 
the  State,  as  a  substitute  for  a  warrant  under  the  former  statute — 
and  to  be  issued  in  the  same  manner,  at  the  peril  of  the  plaintiff. 
So  it  was  formerly  as  to  the  issuing  of  the  warrant  against  a  non- 
resident defendant.  'No  affidavit  was  necessary.  The  plaintiff 
issued  his  warrant  at  his  peril ;  if  it  turned  out  that  the  defendant 
was  not  a  non-resident  of  the  county,  the  proceeding  was  irregular. 
So  also  formerly,  a  warrant  could  not  be  issued  against  a  freeholder 
or  inhabitant  having  a  family,  except  under  certain  circumstances— 
and  those  circumstances  must  be  shown,  in  order  to  justify  the 
issuing  of  the  warrant ;  but  against  persons  not  inhabitants,  or  if 
inhabitants  and  not  freeholders  nor  having  families,  a  warrant 
issued  as  a  matter  of  course — as  much  so  as  a  summons.  No 
aifidavit  was  required.  As  the  statute  does  not  now  require  an 
affidavit,  none  is  necessary  in  this  case. 

The  issuing  a  summons  at  the  same  time  with  the  attachment 
could  not  operate  as  a  bar  to  the  suit  upon  the  attachment,  even 
if  both  were  for  the  same  cause  of  action  (which  however  is  not 
averred).  The  plaintiff  had  a  right  to  go  on  with  the  suit  com- 
menced by  attachment,  and  subsequently  discontinue  the  suit 
commenced  by  summons. 

The  common  pleas  decided  correctly,  and  their  judgment  must 
be  affirmed. 


„  3 
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SUPEEME  COURT. 
"Webbbe  and  Hand  v.  Gat  and  Etsaman. 
(24  Wend.,4:S4:.     Decided  18iO.) 
L.  Ford,  for  the  defendant. 
T.  Jenkins,  for  the  plaintiff. 

By  the  Court,  Nelson,  Ch.  J.  It  was  decided  in  Clarh  v.  Luce, 
15  Wendell,  479,  that  an  attachment  under  the  33d  section  of  the 
act  of  1831,  Statutes  of  1831,  p.  403,  might  issue  against  non- 
residents of  the  county  without  any  affidavit.  In  terms,  however, 
the  attachment  must  be  returnable  in  not  less  than  two  days,  and 
must  not  run  more  than  four  days  from  its  date.  And  if  a  defend- 
ant be  proceeded  against  otherwise,  the  statute  declares  the  justice 
shall  home  no  jurisdiction. 

The  counsel  for  the  defendants  insist  that  in  this  case  the  attach- 
ment was  issued  under  the  34th  section,  and  if  so,  the  return  is 
undoubtedly  regular.  If  it  may  be  issued  against  non-residents  of 
the  county  under  this  section,  the  preliminary  steps  before  the 
justice  are  probably  sufficient,  though  the  affidavit  is  quite  meagre. 
That  section  provides,  that  in  addition  to  the  cases  in  which  a  suit 
may  be  commenced  under  the  revised  statutes  by  attachment  be- 
fore a  justice,  (this  is  the  import,)  it  may  be  so  commenced  for  the 
recovery  of  a  debt  not  exceeding  $50,  whenever  it  shall  satisfac- 
torily appear  to  the  justice,  that  the  defendant  is  about  to  remove 
from  the  county  his  jproperty,  &c.  whether  such  defendant  he  a 
resident  of  the  State  or  not.  The  language  doubtless  is  broad 
enough  to  embrace  the  case  of  non-resident  defendants ;  but  I  think 
it  should  be  construed  as  intended  to  apply,  exclusively,  to  resi- 
dents of  the  county.  The  previous  section  had  already  provided 
for  the  former,  and,  as  has  been  held  in  Clarh  v.  Luce,  authorizes 
the  issuing  without  any  preliminary  proceedings.  The  34th  sec- 
tion, therefore,  could  not  have  intended  to  prescribe  a  like  remedy, 
fettered  with  these  proceedings,  for  the  sake  of  affording  the 
alternative  to  the  creditor ;  it  would  have  been  worse  than  useless. 
As  some  of  the  previous  provisions  recognized  a  distinction  in 
legal  proceedings  before  the  justice  favorable  to  residents  of  the 
State,  the  clause  was,  probably,  thrown  in  for  the  purpose  of  repu- 
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diating  it  in  the  particular  case.     The  limitation  of  time  in  the . 
return  of  the  attachment  against  non-residents,  was  to  afford  a 
speedy  opportunity  for  trial ;  was  intended  for  their  convenience, 
and  should  be  upheld  if  possible,  consistent  with  a  reasonable 
interpretation  of  the  several  provisions. 

2.  I  think  the  learned  judge  erred  as  to  the  oflBcer.  I  am  not 
aware  tlie  court  has  ever  looked  beyond  the  process  with  a  view  to 
see  if  he  was  cognizant  of  the  irregularity.  The  point  was  thrown 
out  by  the  chancellor  in  Parker  v.  Walrod,  16  Wendell,  519,  but 
no  definite  opinion  expressed.  The  general  rule  there  admitted  is, 
if  the  justice  has  jurisdiction  of  the  subject-matter,  and  if  the  pro- 
cess is  regular  upon  its  face,  he  is  protected.  To  go  beyond  this, 
would  lead  to  a  new  and  troublesome  issue,  which  would  tend 
greatly  to  weaken  the  reasonable  protection  to  ministerial  officers. 
Their  duties,  at  best,  are  sufficiently  embarrassing  and  responsible ; 
to  require  them  to  act  or  not,  at  their  peril,  as  they  may  be  sup- 
posed to  know  or  not  the  technical  regularity  of  the  party  or 
magistrate,  seems  to  me  an  innovation  upon  previous  cases,  and 
against  the  reasons  and  policy  of  the  rule.  The  experience  of  the 
officer  will  soon  enable  him  to  determine  whether  the  process  is  in 
regular  form  or  not,  or  he  can  readily  obtain  the  necessary  advice ; 
but  he  must  be  presumed  wiser  than  the  magistrate  if  even  a  know- 
ledge of  the  proceedings  would  enable  him  to  decide  correctly,  if 
they  happened  to  be  erroneous.  I  think  a  new  trial  should  be 
granted  as  to  the  officer. 


SUPREME  COURT. 

DowD  V.  Stall. 

(5  Bill,  186.     Decided  1843.) 

Prior  to  the  act  of  April  35th,  1840  (Sess.  L.  of  1840,  'p.  135),  a  person  residing 

out  of  the  State  could  not  be  sued  in  a  justice's  court  by  ihort  summons,  but 

only  by  warrant. 
Whether,  since  the  act  above  referred  to,  there  be  any  process  by  which  a  suit 

can  be  commenced  in  a  justice's  court  against  a  non-resident  of  the  State,  on  a 

demand  arising  upon  contract,  quosre. 

Ereoe  to  the  Dutchess  0.  P.    Stall  sued  Dowd  in  October,  1838, 
before  a  justice  of  the  peace,  for  goods  sold  and  delivered.     He 
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made  affidavit  before  the  justice  that  Dowd  was  justly  indebted 
to  him,  and  resided  out  of  the  State.  A  summons  was  issued  on 
the  15th,  returnable  the  18th  of  October,  1838,  and  was  served  the 
day  it  issued.  The  plaintiff  appeared,  but  the  defendant  did  not 
appear.  The  declaration  was  for  goods  sold  and  delivered,  and 
after  hearing  evidence  the  justice  rendered  judgment  for  the  plain- 
tiff. On  certiorari  the  0.  P.  affirmed  the  judgment ;  and  the 
defendant  sued  out  a  writ  of  error. 

W.  Reynolds,  for  the  plaintiff  in  error. 

W.  Eno,  for  the  defendant  in  error. 

By  the  Court,  Bbonson,  J.  The  revised  statutes  provide  that 
"no  person  shall  be  proceeded  against  by  summons  out  of  the 
county  in  which  he  resides."  (2  R.  S.  227,  §  13.)  The  first  pro- 
cess is  a  warrant.  (§17.)  The  rule  was  altered  by  the  non- 
imprisonment  act  of  1831,  and  a  sliort  summons  was  substituted 
for  the  warrant.  But  the  provision  did  not  extend  to  persons 
residing  out  of  the  State.  {Stat,  of  1831,  p.  396,  §1,  2,  and  jp. 
403,  §  30,  31,  33.)  Persons  residing  in  the  State,  but  in  a  different 
county  from  the  justice,  must  be  proceeded  against  by  short  sum- 
mons. But  the  act  of  1831  left  the  revised  statutes  in  full  force 
as  to  persons  residing  out  of  the  State ;  and  down  to  1840  {Stat,  of 
1840,  p.  120,  oh.  165),  they  could  only  be  proceeded  against  by 
warrant.  This  suit  was  brought  in  1838,  and  as  the  defendant 
was  not  a  resident  of  the  State,  the  justice  acquired  no  jurisdiction.. 
In  Hoose  v.  Sherrill  (16  Wend.,  33),  it  did  not  appear  that  the 
person  sued  was  a  non-resident ;  and  besides,  that  was  an  attempt 
to  charge  the  justice  as  a  trespasser,  and  courts  are  strongly  dis- 
posed to  protect  public  officers  where  they  have  fallen  into  honest 
error.  Here,  the  only  question  is  whether  the  judgment  is  erro- 
neous, and  about  that  question  there  can  be  no  doubt. 

It  is  difficult  to  tell  how  a  resident  of  another  State  can  now  be 
sued  in  a  justice's  court.  The  act  of  1830  forbids  that  he  should 
be  sued  by  summons,  and  the  act  of  1840  virtually  forbids  his. 
being  sued  by  warrant.  But  it  will  be  time  enough  to  consider 
that  question  when  it  arises.  When  this  suit  was  brought  the 
defendant  might  and  should  have  been  sued  by  warrant. 

Judgment  reversed. 
45 
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The  following:  Cases  were  reported  after  tbe  text  of  this  book  was  printed. 

COMMISSION  OF  APPEALS. 

HiEAM  ScHooHMAKEE    ct  al.,    Appellants,    v.    Jambs   Spencee, 

Respondent. 

John  Deeeenbackee  et  al.,  Appellants,  v.  The  Same,  Respondent. 
(54  JVew-York  Sep.,  366.    Decided  1873.) 

It  18  the  uniform  practice  of  the  courts  in  reviewing  proceedings  had  before  a 
justice  of  the  peace,  if  possible,  to  sustain  them  by  every  reasonable  and  war- 
rantable intendment. 

In  order  to  give  a  justice  of  the  peace  jurisdiction  of  an  action  commenced  by 
attachment,  the  creditor  is  not  required  to  furnish  conclusive  evidence  of  the 
facts  relied  on.  It  is  suflScient  if  the  proof  has  a  legal  tendency  to  make  out, 
in  all  its  parts,  a  case  for  the  issuing  of  the  attachment;  and  if  the  facts  and 
circumstances  disclosed  fairly  call  upon  the  magistrate  for  the  exercise  of  his 
judgment,  the  proceedings  are  not  void."  To  defeat  his  jurisdiction  it  must  be 
made  to  appear  that  there  is  a  total  want  of  evidence  upon  some  particular 
point.  The  rule  is  the  same,  whether  the  question  arises  in  a  direct  or  in  a 
collateral  proceeding.    {Johnson,  0. ,  dissenting.) 

An  attachment  was  issued  by  a  justice,  upon  the  ground  that  defendant  had 
departed  from  the  county  and  State  with  intent  to  defraud  his  creditors.  It 
was  founded  upon  aflBdavits  which,  after  stating  the  indebtedness  and  the 
grounds  of  the  application,  stated,  in  substance,  that  defendant  bought  the 
goods,  the  subject  of  the  indebtedness,  upon  a  credit  of  thirty  days,  upon  a 
false  representation  that  he  was  in  the  habit  of  purchasing  for  cash  and  that 
his  stock  was  paid  for ;  that  soon  after  and  before  the  credit  expired  he  departed, 
and  has  not  since  returned ;  that  his  stock  was  running  down  and  disappear- 
ing, and  that,  as  far  as  plaintiff  could  learn  from  other  creditors,  it  was  all 
purchased  on  credit,  and  not  paid  for ;  that  defendant's  agent  refused  to  do 
anything  toward  paying  or  securing  plaintiff's  debt;  and  that,  as  plaintiff 
believed,  defendant  had  departed  with  intent  to  defraud  his  creditors,  held 
{Johnson,  C,  dissenting),  that  the  proof  was  sufficient  to  give  the  justice 
jurisdiction. 

Appeals  from  judgments  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  district,  aflSrming  judgments  of  the 
County  Court  of  Ulster  county,  which  reversed  judgments  of  a 
Justice's  Court  in  favor  of  plaintiffs. 

These  actions  were  commenced  by  attachment  under  the  pro- 
visions of  2  Revised  Statutes  {p.  230,  §§  26,  27,  28)  upon  the 
ground  that  defendant  had  departed  from  the  county  of  Ulster, 
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where  he  last  resided,  and  from  the  State,  with  intent  to  defraud 
his  creditors. 

The  only  questions  presented  were  as  to  the  jurisdiction  of  the 
justice  to  issue  the  attachments.  The  facts  pertinent  thereto  suffi- 
ciently appear  in  the  opinion.  \ 

S.  L.  Stebbins,  for  the  appellants. 

A.  T.  Clearwater,  for  the  respondent. 

Rbtnolds,  C.  These  cases  were  heard  together  as  one  cause  as 
there  is  no  substantial  diflference  between  them,  and  they  are  in 
brief  this:  Suits  by  attachment  were  commenced  against  the 
defendant  before  a  justice  of  the  peace  in  Ulster  county,  upon  the 
ground  that  he  had  departed  from  the  county  of  Ulster,  where  he 
last  resided,  and  from  the  State  of  New  York,  to  defraud  his 
creditors,  and  the  question  is  whether  the  affidavits  upon  which 
the  attachments  were  issued  gave  the  justice  jurisdiction.  Judg- 
ments were  given  for  the  plaintiff  by  the  justice,  which  were 
reversed  by  the  County  Court  of  Ulster  county.  Upon  appeal  to 
the  Supreme  Court  the  judgment  of  the  County  Court  was 
affirmed,  and  upon  leave  duly  granted,  we  have  the  cases  before  us 
for  final  decision. 

The  affidavits  upon  which  the  attachment  in  the  case  of  Schoon- 
maker  was  issued,  sworn  to  August  3d,  1863,  sufficiently  stated 
that  the  defendant  was  at  the  time  indebted  to  his  firm  upon  con- 
tract, in  the  sum  of  $142.50,  and,  thereupon,  he  applied  for  an 
attachment  on  the  ground  that  Spencer  had  departed  from  the 
county  of  Ulster,  where  he  last  resided,  and  from  the  State  of 
New  York,  with  intent  to  defraud  his  creditors.  It  is  then  stated, 
that  on  the  17th  of  June,  1863,  Spencer  purchased  the  goods  of 
the  plaintiffs  to  the  amount  of  $142.50  on  a  credit  of  thirty  days, 
and  upon  the  false  representation  that  he  was  in  the  habit  of  pur- 
'  chasing  for  cash  only,  and  that  his  stock  in  business  was  paid  for. 
It  is  further  sworn,  that  soon  after  this  purchase,  and  before  the 
thirty  days'  credit  expired,  Spencer  departed  and  had  not  since 
returned.  That  his  stock  in  his  store  or  place  of  business  was 
running  down  and  disappearing,  and  that  so  far  as  the  plaintiff 
Schoonmaker  could  learn  from  other  creditors,  it  was  all  purchased 
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on  credit  and  not  paid  for,  and  it  is  further  added  that  the  agent 
of  Spencer  refused  to  do  anything  toward  paying  or  securing  the 
plaintiff's  debt,  and  they  believe  that  the  said  Spencer  departed 
with  the  intent  to  defraud  his  creditors,  and  that  Schoonmaker  &• 
Co.  would  be  in  danger  of  losing  their  debt  unless  an  attachment, 
issued. 

In  the  case  of  Derrenbacker,  the  affidavit  showed  a  demand 
of  $78.30  or  more,  and  that  the  attachment  was  applied  for 
upon  the  same  ground  as  in  the  case  of  Schoonmaker.  It 
is  added  also,  that  the  goods  were  purchased  on  the  12th 
of  June,  1863,  to  be  paid  for  on  the  first  of  July  then 
next.  It  is  then  averred,  that  Spencer  then  and  there  falsely 
represented  that  he  was  in  the  habit  of  purchasing  his  goods 
for  cash,  and  that  his  stock  was  fully  paid  for.  That  at  the, 
time  Spencer  purchased  other  merchandise  of  different  persons, 
on  credit,  and  on  like  representations,  and  was  at  the  time 
indebted  to  more  than  the  value  of  his  property.  It  was  further 
said  in  the  affidavit  of  Stephen,  in  the  suit  last  mentioned,  that  in 
the  preceding  month  of  June,  Spencer  left  the  county  on  pretence 
of  a  few  days'  absence,  and  had  not  returned  when,  on  the  fourth 
of  August,  the  affidavit  was  made.  It  is  then  further  added  that 
the  deponent  believed  that  Spencer  continued  absent  with  an  intent 
to  defraud.  It  is  to  be  also  said  that  the  defendant  did  not  appear 
in  the  Justice's  Court,  and  the  judgment  of  that  court  in  favor  of 
the  plaintiff  has  been  reversed  for  want  of  jurisdiction,  and  that  is 
the  question  we  are  now  called  upon  to  consider. 

In  order  to  defeat  the  jurisdiction  of  the  justice,  it  must  be  made 
to  appear  that  there  is  a  total  want  of  evidence  upon  some  essen- 
tial point.  The  creditor  is  not  required  to  furnish  conclusive  evi- 
dence of  the  facts  relied  on,  but  it  is  sufficient  if  the  proof  had  a 
legal  tendency  to  make  out  in  all  its  parts  a  case  for  the  issuing  of 
an  attachment,  and  as  the  question  is  one  of  jurisdiction,  I  am 
not  able  to  see  why  any  different  rule  applies,  whether  it  arises  in 
a  direct  or  collateral  proceeding.  The  dicta  to  the  contrary 
appear  to  me  groundless.  If  the  facts  and  circumstances  disclosed 
fairly  called  upon  the  magistrate  for  an  exercise  of  his  judgment 
upon  the  weight  of  the  evidence,  even  if  he  err,  the  proceedings 
will  not  be  void  for  want  of  jurisdiction,  no  matter  in  what  form 
the  question  is  presented.     {Matter  of  Faulkner,  4  Hill,  598 ;  Van 
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Alstyne  v.  Erwine,  Sheriff,  11  N.  Y.,  381.)  This  rule  of  con- 
struction does  not  appear  to  have  been  seriously  questioned  for 
thirty  years,  and  has  been  reaffirmed  and  approved  in  very  many 
adjudged  cases.  It  has  also  been  the  uniform  practice  of  the  courts 
in  reviewing  the  proceedings  had  before  justices  of  the  peace,  to 
regard  them  with  marked  indulgence  and  liberality  in  the  fur- 
therance of  the  ends  of  justice,  and,  if  possible,  sustain  them  by 
every  reasonable  and  warrantable  intendment.  It  appears  to  me 
that  the  Supreme  Court  applied  a  very  different  rule  to  the  case 
before  us,  and  for  that,  among  other  reasons,  I  am  not  able  to  con- 
cur in  the  judgment  pronounced.  It  is  supposed  that  the  affidavit 
upon  which  the  attachment  issued  in  the  case  of  Derrenbacker  is 
somewhat  feebler  than  that  in  the  case  of  Schoonmaker,  but  I  see 
no  substantial  difference,  and,  in  my  opinion,  both  are  sufficient  to 
sustain  the  proceedings  of  the  justice.  There  was  no  question  in 
either  case  in  respect  to  the  fact  of  the  existence  of  the  debt.  In 
the  one  case  it  was  contracted  on  the  12th  of  June,  1863,  to  be 
paid  on  the  Ist  of  July  following,  and  in  the  other,  on  the  17th  ,of 
June,  upon  a  credit  of  thirty  days.  The  application  was  made  in 
each  case  on  the  following  4th  of  August,  upon  the  ground  that 
Spencer  had  departed  from  the  county  of  Ulster,  where  he  last 
resided,  and  from  the  State  of  New  York,  with  intent  to  defraud 
his  creditors.  The  affidavit  of  Schoonmaker  states  positively  that 
Spencer  purchased  the  goods  "  on  the  false  representations  that  he 
-was  in  the  habit  of  purchasing  for  cash  only,  and  that  his  stock  in 
business  was  paid  for."  Here,  certainly,  is  proof  that  the  goods 
were  obtained  upon  false  representations.  It  is  further  added  in  the 
affidavit  "  that  very  soon  after  such  purchase,  and  long  before  said 
thirty  days  expired,  he  departed  as  aforesaid  and  has  not  since 
returned ;  that  the  stock  in  his  store  or  place  of  business  is  run- 
ning down  and  disappearing."  It  is  then  added  that  the  stock  of 
Spencer,  so  far  as  can  be  learned  from  his  other  creditors,  was  ajl 
purchased  on  credit  and  not  paid  for,  and  it  is  further  positively 
averred  "  that  the  agent  of  the  said  Spencer  refuses  to  sell  or  turn 
out  any  of  said  stock  toward  the  payment  of  the  demand  of  H. 
Schoonmaker  &  Co.,  and  that  the  stock  of  said  Spencer  on  hand  fs 
insufficient  to  pay  his  indebtedness,"  and  then  follows  the  belief  of 
the  deponent  that  the  departure  was  with  the  intent  to  defraud. 
The  learned  judge  who  delivered  the  opinion  in  the  Supreme 
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Court  could  discover  nothing  in  the  aflSdavit  inconsistent  with  the 
departure  of  the  defendant  with  an  honest  intent.  It  is  said,  for 
aught  appearing  in  the  aflSdavit,  he  may  have  gone  off  openly,  and 
was  detained  by  illness,  and  it  seems  to  have  been  assumed  that 
a  creditor  applying  for  an  attachment  under  such  circumstances 
must  clearly  negative  all  suspicion  of  honesty.  This  is  not  the 
rule,  and  the  assumption  has  neither  reason  nor  authority  to  sup- 
port it.  The  defendant  having  contracted  debts  upon  false  repre- 
sentations, departs  from  his  residence  and  place  of  business,  in  the 
county  of  Ulster,  and  from  the  State,  and  is  absent  for  about  six 
weeks,  without  any  explanation.  In  the  meantime  a  clerk  disposes 
of  the  stock  in  trade ;  refuses  to  apply  any  thing  upon  over-due 
demands,  and  the  defendant,  by  the  Supreme  Court,  is  supposed 
without  any  proof,  to  be  still  on  his  travels  for  pleasure  or  detained 
by  serious  aflliction.  If  the  facts  alleged  are  not  some  evidence  of 
departure  with  a  fraudulent  intent  it  will,  in  my  judgment,  be 
diflScult  to  say  what  evidence  will  be  sufficient  for  that  purpose. 
It  appears  to  me  that  the  rule  adopted  by  the  Supreme  Court  is 
precisely  the  reverse  of  what  the  law  approves.  Everything  is 
assumed  in  favor  of  the  honesty  of  the  fugitive  debtor  and  nothing 
to  be  taken  for  granted  in  favor  of  the  unhappy  creditor.  The 
learned  judge  says  that  every  fact  stated  in  the  affidavits  may  be 
true,  and  yet  the  departure  of  the  defendant  may  have  been 
honest,  and  his  failure  to  return  caused  by  failing  health  or  serious 
illness.  In  applications  for  attachments  against  the  property  of 
concealed  absconding  debtors  under  2  Revised  Statutes  (3,  §4;  id., 
13,  §  62),  it  is  required  that  the  application  of  the  creditors  shall 
be  supported  by  the  affidavits  of  two  disinterested  witnesses,  who 
verify  and  support,  by  facts  and  circumstances,  the  grounds  of  the 
application.  Yet  it  was  held  by  the  Court  of  Appeals,  that  it 
need  not  be- affirmatively  proved  that  the  witnesses  thus  relied  on 
were,  in  fact,  disinterested.  That  would  be  assumed  until  the 
contrary  was  shown.  ( Yon  Alstyne  v.  Erwine,  Sheriff,  11  N.  Y,, 
331.)  And  I  do  not  see  that  in  this  case  it  is  to  be  assumed  that 
Spencer's  departure  was  with  an  honest  intent,  or  his  continued 
absence  the  result  of  sickness,  against  facts  going  strongly  to  show 
that  he  was  insolvent,  contracting  debts  upon  false  representations, 
and  departed  from  his  residence  without  notice,  and  remains  absent 
without  any  explanation. 
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It  appears  to  me  that  the  Supreme  Court  gave  undue  prominence 
to  the  fact  that  there  was  no  positive  averment  in  the  affidavit  of 
Spencer's  insolvency.  Some  facts  were  certainly  stated  that  at 
least,  might  tend  to  move  the  judicial  mind  in  that  direction.  The 
learned  judge  most  truly  says,  that  Spencer  may  have  been  abun- 
dantly solvent,  and  yet  his  stock  on  hand  insufficient  to  pay  his 
debts,  as  it  does  not  disclose  the  debts  due,  or  money  or  other 
property  owned  by  the  departing  debtor.  But  the  question  really 
is,  whether,  when  all  the  visible  means  and  resources  of  a  depart- 
ing debtor  appear  to  be  insufficient  to  discharge  his  oblgations,  the 
courts  are  to  assume  that  he  had  some  invisible  means  of  paying 
his  debts.  I  think  not.  No  court  is  required  to  worry  itself  to 
find  excuses  for  a  fugitive  from  debt.  And  it  may  be  suggested 
that  the  question  of  insolvency,  although  of  great  importance,  is 
not  controlling.  If  a  perfectly  solvent  man  departs  the  State  with 
the  intent  to  defraud,  his  property  may  be  attached. 

Another  fact  seems  to  have  been  relied  upon,  and  that  is,  that 
the  affidavit  does  not  disclose  why  the  clerk  or  agent  of  Spencer 
refused  to  apply  his  property  in  payment  of  his  debts.  This  was 
not  required.  The  fact  was  that  the  refusal  was  made,  and  with 
other  facts  proven  in  the  case,  there  was  some  evidence  to  show 
that  Spencer  had  some  prejudice  against  discharging  his  pecuni- 
ary obligations. 

As  has  been  said,  it  was  assumed  that  the  affidavit  in  the  case  of 
Derrenbacker  is  the  stronger  one,  or,  in  tlie  language  of  the  learned 
judge,  that  he  had  "sworn  a  little  stronger,"  although,  as  he  says, 
it  was  apparent  that  he  knew  no  more  than  the  "  defendant  in  the 
other  case."  The  printer  has  probably  substituted  "defendant" 
for  "  deponent,"  and,  I  think,  the  Supreme  Court  in  deciding  the 
case,  invented  the  rule  of  legal  presumption. 

As  I  am  content  to  rest  my  judgment  upon  the  weaker  affidavit, 
without  further  argument,  it  is  my  opinion  that  the  judgment  of 
the  Supreme  Court  and  the  Ulster  County  Court  should  be  reversed, 
and  that  of  the  justice  be  affimed  with  costs. 

Johnson,  G.  (dissenting).  The  Revised  Statutes  give  an  attach^ 
ment  to  be  issued  by  a  justice  of  the  peace,  whenever  it  shall  satis- 
fjactorily  appear  to  the  justice  that  a  debtor  has  departed  or  is 
about  to  depart  from  the  county,  where  he  last  resided,  with  intent 
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to  defraud  his  creditors,  or  to  avoid  the  service  of  any  civil  process, 
or  that  such  debtor  keeps  himself  concealed  with  like  intent.  (2 
S.S.,  230,  §26.) 

By  section  28  it  v?as  required  that  the  application  should  be  in 
writing,  and  should  be  accompanied  by  the  affidavit  of  the  credi- 
tor or  his  agent,  in  which  should  be  specified  the  "  sum  claimed  " 
and  "  the  ground  upon  which  the  application  was  founded."  It 
was  further  required  that  the  facts  and  circumstances  to  establish 
such  grounds  should  also  be  verified  by  the  affidasrits  of  two  disin- 
terested witnesses.  This  provision  was  modified  by  section  35  of 
chapter  800  of  the  Laws  of  1831,  by  which  it  was  enacted  that, 
before  an  attachment  should  issue,  the  defendant  should,  by  his 
own  affidavit,  or  that  of  some  other  person  or  persons,  prove  to 
the  satisfaction  of  the  justice  the  facts  and  circumstances  to  entitle 
him  to  the  same,  and  that  the  requirement  of  any  other  or  differ- 
ent proof  by  the  preceding  statute  should  be  repealed.  The  relaxa- 
tion introduced  by  this  amendment  was,  that  the  two  disinterested 
witnesses  were  dispensed  with,  and  the  plaintiff  or  applicant  could, 
by  his  own  affidavit,  make  the  requisite  proof.  The  same  facts 
and  circumstances  were  still  to  be  proved.  The  settled  construc- 
tion of  the  requirements  of  the  statute  is,  that  when  the  decision 
of  the  justice  is  directly  under  review,  it  must  appear  that  the 
proof  adduced  was  such  as  judicially  to  satisfy  him  of  the  requisite 
facts,  and  that  the  justice  has  no  right  to  be  satisfied  unless  upon 
legal  proof  of  facts  and  circumstances.  {Smith  v.  Zuce,  14  Wend., 
23T.) 

That  a  strict  compliance  with  the  statute  is  essential  to  the  pro- 
tection of  the  rights  of  persons  proceeded  against  by  attachment 
is  obvious,  from  the  fact  that  the  proceeding  before  the  justice  is 
ex  parte,  and  of  course  there  is  no  opportunity  for  cross-examina- 
tion, nor  for  the  introduction  of  witnesses  to  overthrow  the  case 
of  the  applicant.  He  can  make  proof  himself  by  his  own  affidavit, 
and  he  has  the  right  to  the  compulsory  attendance  and  examina- 
tion of  any  other  person.  Courts,  therefore,  are  only  acting  in 
the  spirit  of  the  statute,  when  they  require,  upon  the  direct  review 
of  such  a  proceeding,  satisfactory  proof  and  not  mere  surmise  nor 
ground  of  suspicion  of  acts  on  the  part  of  the  debtor,  subjecting 
him  to  this  summary  and  peremptory  process.  It  is  their  duty  to 
see  to  it  that  there  is  satisfactory  proof  to  support  the  proceeding. 
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When  the  question  has  arisen  collaterally,  a  laxer  rule  has 
been  held,  the  jurisdiction  of  the  justice  being  sustained  when 
there  was  proof  tending  to  establish  the  requisite  facts,  though 
unsatisfactory  in  its  weight.  ( Van  Alstyne  v.  Erwine,  11  N.  Y., 
331 ;  Shmnion  v.  Kelley,  18  N.  Y.,  355.)  Taking  all  the  allega- 
tions in  both  the  aihdavits  as  applicable  to  each  case,  they  do  not,  in 
my  opinion,  amount  to  a  statement  of  such  facts  and  circumstances 
as  sustain  by  proof  the  decision  of  the  justice.  One  swears  that 
another  has  departed  the  State  with  intent  to  defraud  creditors. 
This  is  not  proof  satisfactory  unless  the  ground  be  disclosed  by 
which  the  witness  assumes  to  speak  of  the  party's  intent  to  defraud. 
If  he  told  him  so,  that  should  be  stated,  and  the  grounds  of  his 
inference,  whatever  they  may  be,  should  be  brought  to  the  light 
to  enable  the  justice  to  judge  of  the  intent.  A  man  is  sometimes 
allowed  to  prove  his  own  intent,  that  being  within  his  own  breast, 
but  to  make  proof  of  another's  intent  by  direct  testimony  that  he 
entertained  it  is  going  beyond  the  limit  of  human  knowledge. 
The  only  other  facts  stated  are  that  the  debtor  purchased  a  small 
bill  of  goods  from  each  of  the  plaintiffs,  on  a  fixed  and  short  credit ; 
that  when  he  purchased  he  said  he  was  in  the  habit  of  purchasing 
for  cash,  and  that  his  stock  in  business  was  paid  for;  that  he  went 
away  in  June,  before  the  credits  expired,  and  had  not  paid  the 
bills  nor  returned  up  to  the  fourth  of  August.  That,  at  the  time 
of  this  purchase,  the  debtor  purchased  other  merchandise  of  differ- 
ent persons  on  credit,  and  on  the  like  representations ;  that  the 
stock  in  his  store  was  running  down  and  disappearing,  and  was 
purchased,  as  the  deponent  learned,  from  other  creditors,  by  the 
debtor  on  credit,  and  was  not  paid  for ;  that  Spencer's  agent 
refused  to  sell  or  turn  out  any  of  the  goods  to  pay  the  demands  of 
Schoonmaker  &  Co.,  and  that  Spencer  was  largely  indebted  to  dif- 
ferent persons  to  more  than  the  value  of  his  property  in  the  county. 
This  omitting  the  epithet  false,  by  which  Spencer's  alleged  repre- 
sentation was  characterized,  and  omitting  the  statement  that  the 
applicants  verily  believed  him  absent  with  a  fraudulent  intent,  is 
the  whole  so-called  proof.  There  is  no  pretence  of  any  endeavor 
to  ascertain  where  Spencer  was,  or  any  alleged  reason  for  his 
absence.  There  was  his  clerk  or  agent  who  could  have  been 
examined,  and  might  probably  have  given  a  satisfactory  explana- 
tion.    The  purchases  from  different  persons,  on  representations  of 
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some  sort,  are  left  to  rest  on  hearsay,  as  well  as  what  representa- 
tions he  in  fact  made  to  such  persons,  if  any.  The  creditors  from 
whom  the  affiants  learned  facts  deposed  to  are  not  called.  His 
large  indebtedness  beyond  the  value  of  his  property  in  the  county, 
is  obviously  hearsay  and  unsupported  by  any  definite  statements. 
Take  the  statement  that  his  stock  was  running  down  and  disap- 
pearing, it  is  entirely  consistent  with  daily  sales  and  realization  in 
money  by  the  clerk  or  his  employer.  That  his  clerk  would  not 
turn  out  goods  in  payment  may  have  been  from  lack  of  authority 
and  absence  of  instructions  from  the  debtor.  The  whole  together, 
hearsay  and  all,  amounts  to  no  more  than  a  case  of  suspicion.  It 
might  possibly  suffice,  on  a  collateral  inquiry,  to  make  out  jurisdic- 
tion and  save  an  officer  from  liability  as  a  trespasser,  but  on  a 
direct  review  it  ought  to  be  pronounced  unsatisfactory  as  proof  of 
facts  and  circumstances  to  sustain  the  process. 

The  judgment  of  the  Supreme  Court  ought  to  be  affirmed. 

All  concur  with  Eetnolds,  C,  for  reversal,  except  Johnson,  C, 
dissenting. 

Judgment  of  General  Term  and  of  County  Court  reversed  and 
judgment  of  justice  affirmed. 


SUPEEME  COURT. 

Ketchum,  Appellant,  v.  Vidvaed. 
(4  New-York  Supreme  Court  Rep.,  138.     Decided  1874.) 

Where,  in  an  affidavit,  on  application  for  an  attachment  under  the  non-imprison- 
ment act,  the  affiant  states  that  the  defendant  has  left  the  county  and 
removed  his  property  therefrom;  tiddi,  that  such  proof  is  sufficient.  The 
county  intended  in  the  statute  is  the  county  in  which  the  process  is  applied 
for,  and  it  is  not  necessary  that  the  plaintiff  should  prove  that  the  removal  of 
property  was  from  the  county  where  the  defendant  last  resided. 

Where  a  justice  of  the  peace  construed  the  meaning  of  an  affidavit  for  an  attach- 
ment to  be  that  the  county  of  Oneida  was  the  last  place  of  residence  of  the 
defendant,  he  acquired  jurisdiction,  and  in  a  collateral  proceeding  the  attach- 
ment could  not  be  held  void. 

The  intent  with  which  a  defendant  removes  his  property,  may  be  stated  in  his 
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afSdavit  on  information  and  belief:  and  where  in  an  aflldavit  for  an  attach- 
ment it  was  stated  on  information  and  belief  that  the  defendant  had  gone  west 
to  reside,  it  was  held  that  this  fact  was  properly  so  stated. 

This  was  an  appeal  from  an  order  denying  a  new  trial  upon 
the  minutes  of  the  court.  The  action  was  brought  against  the 
defendant  for  the  conversion  of  certain  personal  property  owned 
by  the  plaintiff.  The  act  of  conversion  was  the  seizure  of  the 
property  by  virtue  of  an  attachment  issued  by  a  justice  of  the  peace 
of  the  county  of  Oneida  against  Thomas  Clark. 

The  plaintiff  claimed  that  at  the  time  the  property  was  seized  he 
was  the  owner  of  it  by  virtue  of  a  sale  to  him  by  Clark.  The 
defendants  alleged  that  this  sale  was  void  because  it  was  made  by 
Clark  to  defraud  his  creditors.  On  the  trial  the  plaintiff  objected 
to  the  admission  in  evidence  of  the  attachment  proceedings,  because 
the  attachment  affidavit  did  not  state  the  county  where  the  defend- 
ant resided  nor  whether  he  was  a  resident  of  the  State  or  not. 
The  court  admitted  the  evidence. 

The  affidavit  upon  which  the  attachment  was  granted  read  as 
follows :  "  Oneida  County,  ss :  John  H.  Sheehan,  being  duly 
sworn,  deposes  and  says  that  Thomas  Clark  is  justly  indebted  to 
him  and  Peter  Vidvard  in  the  sum  of  one  hundred  and  thirty-five 
and  twenty-five  one-hundredths  dollars  or  more,  over  and  above 
all  discounts  which  the  said  Thomas  Clark  may  have  against  him, 
as  near  as  he  can  ascertain  the  same,  which  said  debt  arose  upon 
contract ;  and  deponent  further  says  that  the  said  Clark  has  left 
the  county  of  Oneida  and  removed  his  property  therefrom  with 
intent  to  defraud  his  creditors,  as  deponent  verily  believes ;  and 
deponent  further  saith  that  the  facts  and  circumstances  upon  which 
he  founds  his  said  belief  that  the  said  Clark  is  indebted  to  consid- 
erable amounts  to  sundry  persons,  and  has  recently,  secretly  and 
in  a  clandestine  manner,  absconded  from  the  county  of  Oneida, 
and  taken  his  goods  and  property  with  him,  and  does  not  intend 
to  return  thereto,  but  has  gone  to  the  west  to  reside,  as  deponent 
has  been  informed  and  believes." 

Walter  Ballou,  for  appellant. 

S.  J.  Barrows,  for  respondents. 
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MuLLiN,  P.  J.  The  attachment  in  this  case  was  issued  pursuant 
to  the  provisions  of  the  non-imprisonment  act  {Laws  1831,  cha/p. 
300,  §§  34-39),  so  called,  and  not  pursuant  to  the  provisions  of  the 
Revised  Statutes  relating  to  the  commencement  of  suits  in  justices' 
courts,  by  attachment.     2  R.  S.  230,  §§  26-38. 

By  the  former  provisions,  an  attachment  might  issue  whenever 
it  was  made  to  appear  to  the  satisfaction  of  the  justice  that  the 
defendant  was  about  to  remove  from  the  county  any  of  his  property 
with  intent  to  defraud  his  creditors,  or  has  assigned,  etc,  any  of 
his  property  with  like  intent,  whether  such  defendant  be  a  resident 
of  this  State  or  not. 

The  specific  objection  to  the  affidavit  on  which  the  attachment 
issued  is,  that  it  does  not  state  that  Clark  had  left  the  county  where 
he  last  resided,  or  that  he  was  about  to  remove  from  the  county 
any  of  his  property.  Whether  Clark  had,  or  had  not,  left  the  county, 
was  matter  of  no  moment,  as  the  attachment  was  not  issued  under 
the  section  of  the  Revised  Statutes  above  referred  to. 

What  county  is  intended  in  this  section  of  the  non-imprisonment 
act,  where  the  applicant  is  required  to  prove,  to  the  satisfaction  of 
the  justice,  that  the  defendant  is  about  to  remove  from  the  county 
any  of  his  property,  is  not  quite  clear.  If  the  defendant  is  a  non- 
resident of  the  State,  as  he  may  be,  and  yet  be  proceeded  against 
under  this  provision  of  the  statute,  it  would  be  difficult  to  ascertain 
the  county  in  this  State  in  which  he  last  resided.  It  would  seem 
to  me  the  county  intended  is  the  county  in  which  the  process  is 
applied  for,  and  that  it  is  not  necessary  that  the  plaintiff  should 
prove  that  the  removal  of  property  was  from  the  county  where  the 
defendant  last  resided. 

There  is  another  answer  to  the  objection.  The  affidavit,  taken 
all  together,  contains  evidence  which  justifies  the  justice  in  finding 
that  the  county  of  Oneida  was  the  county  where  the  defendant 
last  resided.  The  affiant  says :  "  that  Clark  has  left  the  county  of 
Oneida,  and  removed  his  property  therefrom,  with  intent,  etc. ; 
said  Clark  is  indebted  in  considerable  amounts  to  sundry  persons, 
and  has  recently,  secretly  and  in  a  clandestine  manner  absconded 
from  the  county  of  Oneida  and  taken  his  goods  and  property  with 
him  and  does  not  intend  to  return  thereto,  but  has  gone  to  the 
west  to  reside." 

It  is  true  the  facts  sworn  to  might  be  true  and  yet  the  defendant 


KETCHTM  V.   VIDVAED.  717 

be  a  resident  of  some  other  county,  but  the  question  is,  what  was 
the  justice  authorized  to  infer  the  party  intended  in  view  of  the 
statutory  requirement  ? 

If  the  justice  might  construe  the  afiidavit  as  meaning  that  the 
county  of  Oneida  was  the  last  place  of  residence  of  the  defendant, 
the  justice  acquired  jurisdiction,  and  the  attachment  cannot  be 
held  void  in  a  collateral  proceeding.  2  Waifs  L.  &  P.  14,  139 
and  144,  and  cases  there  cited. 

It  is  also  objected  that  the  facts  are  stated  in  the  affidavit  on 
information  and  belief.  The  clause  as  to  the  intent  with  which  the 
defendant  removed  his  property  is,  as  it  may  properly  be,  on 
information  and  belief,  and  that  defendant  had  gone  west  to  reside 
is  also  on  information  and  belief,  as  it  may  also  be  properly  stated, 
and  these  are  the  only  allegations  that  are  thus  made,  according  to 
my  constrnction  of  the  affidavit. 

*  *  -x-  *  *  *  *  * 

Judgment  affirmed. 


ERRATA. 


Page  26,  line  35,  after  "  satisfied,"  add  judiciaa 
Page  76,  line  17,  for  "  Wend.,"  read  John. 
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wben  stowing  grounds  under  botli  statutes 73 

plaintiif  may  elect  under  whicb  he  will  proceed 74 

if  summons  issue,  proceedings  will  be  presumed  to  be  under  Law 

of  1881 74 

if  defective,  cannot  be  amended 74,  75 

objection  to,  or  to  any  of  the  preliminary  papers 75,  76 

form  of 78 

for  short  attachment. 

requisites  same  as  for  long  attachment 88 

additional  fact  of  non-residence  should  be  set  forth 88 

and  that  defendant  cannot  be  arrested  by  warrant 88 

form  of 88 

Agent, 

may  make  application  for  attachment,  when 55 

how  signed  by 55 

Amendments. 

justice  cannot,  after  arrest,  amend  affidavit  for  warrant 84 

of  bond 83,  84 

of  clerical  mistakes  in  attachment 84 

a  proceeding  cannot  be  amended  in  >■  particular  necessary  to  give  juris- 
diction   74,  75 

Appeal, 

liability  of  sureties  on  bond,  &c.,  on  appeal 31,  32 

stays,  or  suspends,  execution 102 

appeal-bond  valid  although  name  of  surety  not  written  in  the  body. . .  82,  83 

Appearance, 

of  parties,  statutes  relating  thereto 7,  8 

Akkest, 

statutes  relating  thereto 3 

what  constitutes  an  arrest 37 

how  far  officer  has  a  right  to  use  force  in  making 37 

officer  may  command  assistance  in  making 37 

refusal  to  aid,  a  misdemeanor 37 

need  not  be  by  hand  of  constable 37 

justice  may  depute  person  to  make 37 

form  of  such  deputation 88 

cannot  depute  parties  in  interest 88 

constable  cannot  serve  warrant  in  his  own  favor 38 

must  be  made  by  proper  officer  to  confer  jurisdiction 38 

when  to  be  made 39,  40 

officer  given  reasonable  time  in  which  to  make 39 

case,  when  in  absence  of  defendant  some  weeks,  process  was  not  spent. .  39 
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in  making,  regular  officer  not  bound  to  show  his  authority 39 

special  deputy  is 39 

and  if  he  refuse  will  be  liable 89 

duty  of  constable  in  making 40 

re-arrest  after  an  escape 40,  43,  49 

must  be  made  within  county , 40 

temporary  privilege  from, 

cannot  be  made  on  Sunday 41 

origin  of  this  law 41 

what  portion  of  time  constitutes  a  day 41 

nor  on  Saturday 43 

election  day,  or  town-meeting, day ■. 43 

re-arrest  may  be  made  on  Sunday 43 

personal  priiyilege  from, 

attorneys,  counselors,  and  officers  of  court 43 

parties  attending  reference 43 

witnesses,  jurors,  &c 44 

canal  commissiotiers,  collectors,  &a 44 

females 44 

married  women 45 

persons  belonging  to  the  military  forces  of  the  state 45 

members  and  officers  of  the  state  legislature 46 

members  of  congress 46 

ambassadors,  public  ministers,  &c 46 

their  servants,  &c 47 

origin  of  such  privilege 47 

provision  of  Code  relating  to,  not  affected  by  Act  of  1881 45 

plea  of  privilege  from 47 

courts  quashing  proceedings  against  one  privileged 43,  48 

local  privilege  from, 

dwelling-house  a  protection  from 48 

how  far  an  officer's  right  extends  in  breaking  doors  to  make 48,  49 

whom  dwelling-house  protects  from 48,  49,  50 

officer  may  break  open  outer  door  to  make  a  re-arrest 49 

privilege  from,  confined  to  curtilage 49 

purpose  of  the  law  in  making  dwelling-house  a  protection  from 49,  50 

how  long  defendant  may  be  detained  on 50,  51 

mode  of  computing  the  time  mentioned  in  statute 51 

constable  should  notify  plaintiff  of 51 

Attachment, 

statutes  relating  thereto 4,  5,  6,  8,  16,  17,  18,  19,  30 

adjournment  of  causes  commenced  by 9,  16,  18 

summary  of  provisions  for  issuance  of 53,  53 

cannot  issue  on  demand  for  a  tort 54 

law  provides  for  a  long  and  a  short  attachment 54 

application  for,  must  be  in  writing 54 

form  of 54 
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by  whom  made 54,  55 

when  made  without  authority,  ratification  of 55 

form  in  wliich  proof  should  be  presented 55 

jurisdiction  of  justice  in  attachment  cases  enlarged 60 

judgment  rendered  on,  for  more  than  two  hundred  dollars,  void 60 

demand  must  be  against  debtor  personally 61 

cannot  issue  against  persons  under  a  fictitious  name 61 

when  defendants  are  jointly  liable , 61 

against  corporations 63,  63 

aifldavit  for,  {See  Affidavit.) 

proceedings  on  retm-n  day  of 73,  74 

kind  of  summons  to  issue 74 

superseding  attachments 76,  77 

when  may  a  long  attachment  issue 78 

when  made  returnable 78 

of  the  bond  and  its  form,  {See  Bond.) 

where  suit  is  illegally  commenced 85 

if  judgment  is  rendered  for  defendant,  property  must  be  returned. ....  86 

form  of  attachment 86 

sJwrt  attachment. 

explanation  of  section  33  of  statute 87 

afiidavit  for,  {See  Affidavit.) 

form  of  application  for,  same  as  for  long  attachment 89 

of  the  bond,  {See  Bond.) 

must  state  that  defendant  is  a  non-resident 89 

when  made  returnable 89 

when  the  proper  process 90 

when  service  not  personal,  summons  to  be  issued 90 

service  and  return  of  process. 

statutes  relating  thereto , 5,  6,  16,  17 

computation  of  time 90 

Sundays  counted  as  other  days 90 

fractions  of  days  disregarded 90 

service  on  Sunday 41 

property  must  be  attached  within  county 91 

may  be  re-taken  wherever  found 91 

what  part  of  property  to  attach 91 

joint  owner's  interest  may  be  sold 91 

exempt  property  attached  for  purchase  price 93 

proceedings  of  oflScer  after  seizure 93 

form  of  certificate  and  inventory 93 

return  should  state  particulars  as  to  time,  &c.,  of  attaching 98 

and  whether  service  was  personal  or  not 99 

form  of  return  to 99 

when  summons  may  issue 100 

form  of  return  to  summons 100 

by  return  justice  acquires  jurisdiction 101 
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ou  adjournment,  statutory  provision  for 10,  11,  18 

071  wwrrant,  form  of 30 

provision  of  statute  relating  thereto 3 

approval  of 31 

required  when  justice  orders  detention  of  canal  boat 31,  35 

provisions  of  statute  therefor 3,  13,  36 

security  required  when  plaintiff  is  a  non-resident , 33 

liability  of  sureties  on 31,  33 

what  a  bond  is 79 

what  is  a  seal 79 

on  attachment,  required 79 

statutes  relating  thereto 5,  6,  17 

condition  of 79 

execution  of 80 

form  of , 81 

agreement,  promise,  &c.,  will  not  do  in  place  of 83 

must  describe  parties  83 

must  conform  to  statute 83 

penalty  of 83 

sureties  in 83,  83 

their  liability 83 

condition  of 83 

approval  of 83 

execution  and  delivery  of,  necessary  to  give  justice  jurisdiction 88 

error  in  this  regard  cannot  be  cured 83 

amendment  of 84 

statutory  provisions  therefor 83,  84 

action  on 84 

defendant's  damages 85 

on  short  attachment  required 87 

form  of,  same  as  for  long  attachment 89 

requisites  of,  to  prevent  removal  of  goods 93 

penalty  of 93 

must  be  executed  to  constable 93 

requisites  of,  by  claimant  of  property 93 

penalty  of 93 

must  be  executed  to  plaintiff 93 

constable  may  administer  oath  to  surety  in 94 

sum  to  insert  in,  as  penalty 94 

condition  of,  to  prevent  removal,  &o 94 

condition  of,  given  by  claimant 94 

form  of,  to  prevent  removal,  &c 94 

approval  of  surety,  and  form  of 95 

form  of,  by  claimant,  &c 95 

should  be  two  sureties 94 

approval  of,  ifcc 96 
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if  no  bond  for  removal  of  goods  be  tendered,  constable  may  take  receipt,  96 

liability  of  constable 97 

taking  bond  does  not  destroy  lien 97 

constable  may  prosecute  bond  or  assiga  it 97 

in  action  on  claimant's  bond  he  must  prove  himself  owner 97 

plaintiff  need  not  show  jurisdiction 98 

claimant's  defense  when  sued  on  bond 97 

measure  of  damages 98 

surplus  to  be  paid  to  attachment  defendant 98 

attachment  defendant  may  pay  claim  of  plaintiff  and  sue  on  claim- 
ant's bond 98 

Constable, 

statute  relating  to  service  of  summons  by 3 

constable's  return  presumptive  evidence  of  what  it  states 22,  101 

form  of  return  to  summons 23 

duty  of,  in  serving  process  of  warrant  [See  Arrest). 

statute  relating  thereto 3 

cannot  serve  warrant  in  his  own  favor 38 

how  far  bound  to  make  known  his  authority  in  executing  process. . .  39,  40 

return  of,  to  warrant 40 

statute  relating  thereto 3 

must  execute  process  within  county 40 

duty  of,  after  arrest 50 

when  to  take  defendant  before  "  next  justice  " 50 

how  long,  may  detain  defendant  in  custody 51 

statute  relating  thereto 4 

should  notify  plaintiff  of  arrest 51 

statute  relating  thereto 3 

duty  of,  in  cases  of  attachment 90 

statutes  relating  thereto 5,  6,  16,  17 

cannot  serve  process  of  attachment  on  Sunday 41 

nor  on  election,  or  town  meeting  day 43 

must  attach  property  within  county 91 

may  maintain  trover  or  trespass  for  goods  taken 91 

duty  of,  as  to  amount  of  property  to  attach 91 

duty  of,  after  seizure  of  property 93 

should  make  service  so  as  to  acquire  jurisdiction  of  property 92 

duty  of,  in  keeping  goods 93 

must  approve  surety  on  bond  to  stay  removal  of  goods 93 

must  be  executed  to  constable 93 

duty  of,  when  goods  are  claimed  by  third  person 93 

may  administer  oath  to  sureties  on  bond 94 

may  take  receipt  for  attached  property 96 

but  is  still  liable  for  its  loss  or  damage 97 

taking  bond  by,  does  not  destroy  lien 97 

nor  relieve  constable  of  liability 97 
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constable's  return  to  attachment 98,    99 

form  of 99 

return  to  summons  when  attachment  is  not  personally  seiTed 100 

form  of 100 

not  conclusive  upon  defendant 101 

action  will  lie  against,  for  false  return 103 

duty  of,  on  appeal 103 

may  act  as  attorney  in  certain  cases 7,      8 

COKPORATIONS, 

attachments  against 63,  63 

Damages, 

liability  of  party  for,  on  attachment  bond 79 

measure  of,  in  action  on  attachment  bond 83 

measure  of,  in  action  on  claimant's  bond 98 

constable  liable  for,  if  he  make  false  return 103 

constable  may  bring  action  for,  for  goods  taken 91 

Day, 

in  law  twenty-four  hours 41 

fractions  of,  disregarded 90 

Endohsembnt, 

on  process  in  action  for  certain  statute  penalties 31 

Escape. 

after  voluntary  escape  defendant  may  be  re-taken  on  same  warrant 40 

after  negligent  escape  defendant  may  be  re-taken  on  Sunday 43 

outer  door  of  house  may  be  broken  to  arrest  a  defendant  who  has 

escaped 49 

Evidence, 

return  of  service  of  summons,  presumptive 33,  101 

necessary,  previous  to    the   issuance  of  warrant,   or  attachment,  {see 

Affidaiyit.) 
what  evidence  sufficient  to  protect  magistrate  from  action  of  trespass. . .     71 

belief  not  evidence 36,    65 

hearsay  not  admissible 64 

admissions  of  defendant  competent 65 

should  appear  in  moving  papers 71,    73 

Executors, 

administrators,  &c.,  attachments  cannot  issue  against 61 

FOEMS. 

of  endorsement  on  process  in  actions  for  certain  penalties 31 

of  return  to  summons 33 

of  oath  administered  by  justice  in  proving  reasons  for  non-appearance  of 

defendant 23 

of  application  and  affidavit  for  warrant  where    defendant's   name  is 

unknown 28 

of  affidavit  for  warrant  in  cases  not  arising  on  contract 29 
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of  affidavit  for  warrant  in  cases  arising  on  contract 30 

of  bond  to  be  given  by  non-resident  plaintiff 30 

and  approval 31 

of  warrant , 33,  33 

of  justice's  deputation  for  service  of  warrant 38 

of  return  to  warrant 40 

of  application  for  attacliment 54 

of  subpoena  for  witnesses 64 

of  oatli  to  affidavit 73 

of  affidavit  for  attacliment 78 

of  bond  on  attachment 81 

of  approval  of  sureties 82 

of  attachment 86 

of  affidavit  for  short  attachment 88,  89 

of  certified  copy  of  attachment  and  inventory 93 

of  bond  to  prevent  removal  of  goods .....  94,  95 

of  approval  of  surety 95 

of  bond  by  claimant  of  property 95,  96 

of  return  to  attachment 99,  100 

of  return  to  summons 100,  101 

Fkeeholdbk. 

who  is  a  freeholder. 34 

Intbrbst, 

justice  cannot  depute  parties  in,  to  make  arrest 38 

Inventory, 

should  be  taken  by  constable,  of  goods  seized  on  attachment 93 

statutes  relating  thereto 5,  17 

Joint  Debtors, 

of  process  against 61 

judgment  to  be  rendered  against  all 63 

execution  to  issue  against  defendants  personally  served 63 

Justice, 

power  of,  to  adjourn  causes 9 

by  return  of  constable,  justice  acquires  jurisdiction- 33,  101 

proceedings  of,  on  return  day 33 

may  administer  oath  in  proving  reasons  for  non-appearance  of  defendant,  33 

duty  of,  when  warrant  has  been  issued  on  insufficient  proof 34 

may  deputize  person  to  serve  process  . .' 38 

cannot  issue  blank  process 38 

so  doing,  is  guilty  of  misdemeanor 38 

defendant's  appearance  in  person,  necessary  to  confer  jurisdiction  on. . .  50 

statute  relating  thereto '. a  7 

duty  of,  after  appearance  of  parties 51 

how  long  justice  may  detain  defendant  on  warrant  51 

statute  relating  thereto A 

should  justice  draw  the  affidavit  in  attachment  cases 55,  56 
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jurisdiction  of,  in  attachment  cases  as  to  amount  of  demand 60 

statute  relating  thereto 19 

section  of  Code  relating  thereto 20 

proceedings  of,  on  return  day  of  attachment 73,  74 

statutes  relating  thereto 17 

how  long  justice  shall  wait  for  appearance  of  parties 8 

cannot  amend  defective  affidavits 74,  75 

jurisdiction  of,  must  always  be  shown 75 

personal  liability  of 76 

power  of,  to  amend  process 83,  84 

Name. 

when  warrant  may  describe  defendant  by  fictitious  name 28 

manner  of  stating  names  of  parties  in  warrant 33 

attachment  cannot  issue  against  a  person  under  fictitious  name 61 

Peivilegb. 

[See  Arrest.) 
Wabrant, 

statutes  relating  thereto 2,  3,  4,  15,  16 

adjournment  of  causes  commenced  by 9,  10,  11 

of  process  by 21 

causes  of  action  for  which  warrant  may  issue 21 

cases  in  which  warrant  may  issue 21,  22 

endorsement  on  process  when  issued  for  the  recovery  of  penalty 21 

when  warrant  is  the  only  legal  process 23 

exceptions  thereto 23 

against  freeholders  and  inhabitants  having  families 22 

summons  first  process 23 

exceptions  thereto 23 

by  return  to,  justice  acquires  jurisdiction 22 

form  of  constable's  return  to 28 

if  defendant  appear  on  summons,  warrant  cannot  issue 23 

or  if  good  cause  be  shown  for  non-appearance 33 

justice  may  administer  oath  to  prove  reasons  for  non-appearance,  23 

form  of  oath 23 

issuance  of  second  summons 23 

must  be  personally  served 33 

who  is  a  freeholder 24 

policy  of  statute  in  this  provision 34 

against  resident  defendants    not   freeholders   nor  inhabitants  having 

families 24 

summons  or  warrant  may  issue 24 

defendant  may  be  described  in,  by  fictitious  name 28 

provision  of  statute  therefor 38 

affidavit  for,  (see  Affidavit.) 

bond  on,  {see  Bond) 

form  of 33 
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manner  of  stating  names  of  parties  in 33 

claim  stated  in,  must  be  within  jurisdiction  of  court 33 

when  issued  on  insuflScient  proof 34 

application  for,  how  made  and  by  whom 34 

application  for,  may  be  verbal 34 

usually  included  in  aflBdavit 34 

may  be  made  by  agent 35 

when  action  may  be  brought  before  any  justice 35 

when  action  must  be  brought  before  a  certain  justice 3!) 

for  detenMon  of  caned  boats 35,  36,  37 

statutes  relating  thereto 3,  13,  13,  14 

affidavit  for,  {see  Affidami.) 

bond  on,  {see  Bond.) 
service  of,  {see  Arrest.) 

constable  cannot  serve,  in  his  own  favor 38 

form  of  return  to 40 

must  be  executed  in  county  in  which  it  was  issued 40 

proceedings  after  appearance  of  parties 51 

how  long  defendant  may  be  detained  on 51 

statute  relating  thereto 4 

WiTNBSSBS, 

may  be  subpoenaed  to  make  affidavit 64 

form  of  subpoena  for 64 

refusing  to  appear,  subject  to  fine 64 

how  far  privileged  from  arrest 44 

to  claim  privilege  must  have  been  subpoenaed 44 


